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Pkgt  68.  line  a.  fton  the  top»  Ibr  « 4 

168.  line  6.  from  tbe  top,  for  **  eonimgeat/*  read  **  wmmi  wtmmmmKf^' 


ADVERTISEMENT. 


Mt  Reports  of  Cases  argued  and  determined 
in  the  Court  of  Common  Pleas  and  other 
Courts,  having  now  reached  a  tenth  volume^ 
it  has  been  thought  expedient  that  another 
Series  should  be  commenced,  under  the  name 
of  NEW  CASES  in  the  Court  of  Common 
Pleas  and  other  Courts. 

The  recent  change  effected  in  the  Court  of 
Common  Fleas,  by  the  abolition  of  the  exclusive 
privilege  of  practising  in  that  Court,  hitherto 
attached  to  the  rank  of  Serjeant,  and  the  pro- 
mulgation of  the  New  Rules  of  Pleading  and 
Practice,  concur  in  rendering  the  present  Term 
a  convenient  time  for  commencing  the  New 
Series. 

TOUL  B 


2  ADVERTISEMENT. 

The  New  Rules  will,  probably,  give  rise  to 
numerous  decisions  on  points  of  Practice,  and 
novel  questions  and  forms  in  Pleading.  Points 
of  this  description  will  receive  particular  atten- 
tion ;  and  new  forms  of  the  several  pleadings 
will  be  given  at  lengthy 

TrinUy  Term,  1834.  P.  BINGHAM. 


NEW  CASES 


IN  THB 

COURT  OF  COMMON  PLEASE       ms*. 

▲KB 

OTHER    COURTS. 


Crinitg  Cerm, 


FOURTH   TEAR   OP  THE   REIGK   OP  WILLIAM  IV. 


The  Judges  who  sat  in  Banc  during  this'  term,  were^ 

TiNDAL  C.  J,  GaSELEE  J. 

Park  J.  Bosanquet  J. 


COCKMAN   V.   HeLLYER.  JSfoy^S. 

DfJTT  moved  to  enter  up  judgment  on  a  warrant  of  The  affidavit 

attorney^    His  affidavit  stated,  that  the  Defendant  ^^  support  of 
1-       ■      1      r_Y-      .!_•   ..  a  motion  to 

wai(  alive  the  day  before  this  term.  ^^^^  ^p 

The  old  rule,  which  requires  an  affidavit  that  tfale  judgment  on 
Defendant  is  alive  on  a  day  in  term,  being  grounded  on  ^^*"*°*  ^V. 
tberdation  which  judgments  formerly  had  to  the  first  not  now  state, 
day  of  term,  and  the  judgment,  according  to  the  new  •*  formerly, 
rdesy  relating  to  the  day  oh  which  it  is  signed,  Defendant 

was  alive  on 
Tke  Qnai  acceded  to  th^  sppHcatioo  supported  by  »^y<»*^"n- 
the  affidavit  as  above. 

Rule  as  prayed, 
B  2 


18S4. 


TRINITY  TERM, 


May  23. 

The  writ  of 
capiat,  and 
writs  which 
purport  to  he 
a  oontinuftnoe 
of  it,  muit 
state  the 
place  where 
the  defend, 
ant  resides, 
and,  if  that 
be  unknown, 
the  place 
where  he  is 
supposed  to 
reside. 


Roberts  v.  Wedderburne. 

TN  this  case,  &fter  a  capias  and  alias  bad  been  issued, 
describing  the  Defendant  as  of  Chesterfield  Street^ 
May  Fair^  in  the  county  ef  Middlesex^  he  was  detained 
upon  a  pluries  capias^  in  which  a  blank  was  left  for  his 
place  of  residence. 

The  service  of  x\\\s  pluries  capias  was  set  aside  by  an 
order  of  Bosanquet  J.,  because  the  writ  did  not  disclose 
the  actual  or  supposed  residence  of  the  Defendant,  as 
required  by  the  schedule  (Form  No.  4.)  of  the  uni- 
formity of  process  act. 

Wilde  Serjt.,  upon  an  affidavit  that,  between  the 
issuing  of  the  capias  and  pbirieSf  the  Defendant  bad 
quitted  his  residence  in  Chesterfield  Street^  and,  as  it  was 
believed,  had  gone  abroad,  and  that  the  Plaintiff  was 
unable  to  discover  his  residence, — obtained  a  rule  nisi 
to  discharge  the  order  made  by  Bosanquet  J. 


Merewether  Serjt.,  who  shewed  cause,  contended, 
that  the  act  was  imperative,  and  that  there  could  be  no 
sufficient  reason  for  omitting  to  insert  a  supposed 
residence  where  the  actual  abode  of  the  party  is 
unknown. 


Wilde.  The  act  is  remedial;  and  was  passed  to 
facilitate  the  access  to  justice  by  the  removal  of  technical 
obstructions.  It  ought,  therefore^  to  receive  a  liberal 
construction ;  and,  in  matters  which  are  not  of  import- 
ance to  the  parties,  must  be  considered  as  directory 
only,  not  imperative.  It  must  be  altogether  immaterial 
to  the  Defendant  whether  his  residence  is  stated  in  the 


/cJi^^/J^ 


4  WILL.  IV. 


writ  or  not.  Bat,  if  it  were  material,  lex  netninem  cogit 
ad  impossibilia.  Assuming  that  the  PlaintifT  ought  to 
state  the  Defendant's  residence  where  he  knows  or  can 
guess  at  it,  still  he  would  be  misleading  all  whom  it 
might  concern,  if,  when  he  neither  knows  nor  can 
suppose  where  the  Defendant's  residence  is,  he  were  to 
name  a  place  at  random.  In  such  a  case  he  best 
conforms  to  the  statute  by  leaving  a  blank,  as  here. 

Cur.  adv.  vuU. 


1834. 

ROBBBTS 

Wbddbb* 

BUBNB. 


TiNDAL  C.  J.  In  this  case,  the  Defendant  has  been 
arrested  upon  a  pluries  writ  of  capias,  wherein  there  Is 
a  blank  left  for  his  place  of  residence,  after  a  capias  and 
alias  had  been  issued,  describing  the  Defendant  as  of 
Chesterfield  Sireel,  May  Fair,  in  the  county  of  Middlesex. 

The  question  which  has  been  argued  before  us  has 
been,  whether  service  of  the  present  writ  is  irregular 
and  ought  to  be  set  aside ;  and  it  is  the  opinion  of  a 
majority  of  the  Judges,  that  such  is  the  case.  The  act 
for  uniformity  of  process  enacts,  by  section  4,  that  where 
it  is  intended  to  arrest  the  Defendant,  the  process  shall 
be  by  writ  of  capias,  according  to  the  Form  No.  4.,  con- 
tained in  the  schedule;  and,  upon  reference  to  that 
form,  it  IS  clearly  intended  that  the  residence  of  the 
party  shall  be  described,  both  in  the  writ  of  capias,  and 
in  those  writs  which  purport  to  be  a  continuance  of  it 
Id  what  manner,  and  to  what  degree  of  strictness  this 
description  is  necessary,  will  appear  by  section  I.;  for 
although  the  enactment  in  that  section  relates  to  writs 
of  summons  only,  it  shews  by  analogy  what  was  the 
intention  of  the  legislature  in  this  respect,  viz.,  the  place 
or  county  of  the  residence,  or  supposed  residence^  of 
the  Defendant,  wherein  the  Defendant  shall  be  or  shall 
be  supposed  to  be;  so  that  it  is  difficult  to  conceive  any 
case  in  which  the  PlaintifiT  can  be  at  a  loss  to  comply 
with  one  of  these  requisites:  at  all  events,  that  difficulty 
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1884. 

rojbebts 
TTeddeb- 


does  DOt  apply  to  the  present  case^  where  the  two  prje^ 
.ceding  writs,  of  which  this  is  the  conUnuaqce,  bad|;iv^ 
him  a  description. 

Upon  the  ground  that  it  is  much  better  for  the  public 
to  adhere,  in  all  practicable  cases,  to  the  strict,  closer 
literal  compliance  with  the  forms  prescribed  by  the  act, 
rather  than  to  yield  to  particular  cases  of  supposed 
hardship  on  individuals,  when  those  requisites  have  not 
been  formally  complied  with,  we  think  the  rule  for 
netting  aside  Mr.  Justice  Bosanquefs  order  must  be 
discharged,  and  that  this  writ  and  subsequent  proceed- 
ings must  be  set  aside  for  irregularity. 

Rule  discharged. 


Junes, 


LiNDREt)GK  V.  Richard  Roe. 


The  actual 
or  supposed 
place  of  the 
Defendant's 
residence 
must  be  stated 
in  that  part 
of  the  body 
of  the  writ 
prescribed  by 
Schedule, 
No.  4., 
2  IT.  4.  e.39. 

It  is  not 
sufficient  to 
indorse  it  on 
the  wriU 


TN  this  cas^  Archbold  obtained  a  rule  nisi  to  cancel 
the  bail  bond,  the  Defendant's  residence  being  in- 
dorsed on  the  copy  of  the  writ  served,  instead  of  being 
insexted  in  the  body  of  the  instrument,  according  to  the 
fortt  given  in  the  Schedule,  No.  4.,  to  2  ^.  4.  c.  S9. 

Austinj  who  shewed  cause,  contended  that  the  spe- 
cification of  the  Defendant's  residence  on  any  part  of 
the  writ  was  a  substantial  compliance  with  the  act;  and, 
in  this  respect,  distinguished  the  present  from  the  pre- 
ceding case  of  Roberts  v.  Wedderbume^  where  the  de» 
fendant's  residence  was  nowhere  stated. 

The  irregularity  here,  if  any,  was  one  from  which  no 
detriment  could  arise  to  the  Defendant;  and  the  statute 
would  be  a  trap  for  suitors  instead  of  a  remedial  enact- 
ment, if  it  were  construed  with  such  literal  ri^ur.  The 
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statute  prescribes  the  insertion  of  the  Defendant's  resi-       1834. 

dence  in  the  writ-  The  schedule  indicates,  for  the  place       

of  bsertion,  the  first  place  where  the  Defendant's  name    I-J^^^^^o^fi 
occurs,  ^-  *<  We  command  you  that  you  omit  not,  by        Kob. 
reason  of  any  liberty  in  your  bailiwick,  but  that  you 

enter  the  same^  and  take  C»  D.  of .*'    Suppose  the 

Plaintiff  were  to  omit  the  Defendant's  residence  there, 
and  to  insert  it  at  the  ne3Ct  mention  of  the  Defendant's 
name,  —  "  and  him  safely  keep,"  "  until  the  said  C  D. 
of  Pafiiameni  Street^  in  the  county  of  Middlesex^  shall, 
by  lawful  means»  be  dischistrged,"  &c.  The  Defendant's 
residence  would  be  thus  pointed  out  in  the  writ,  and  it 
could  scarcely  be  contended  the  statute  had  not  been 
obeyed.  If  so,  an  indorsement  which  gives  the  same 
information,  on  the  same  instrument,  ought  to  be  held 
sufficient. 

Sed  per  Curiam.  That  would  not  be  a  compliance 
with  the  form  prescribed  by  the  schedule^  and  the  sta- 
tute requires  that  such  shall  be  the  form  employed. 
Where  a  form  is  given,  there  can  be  no  difficulty  in 
pursuing  it ;  and  it  is  best,  in  such  a  case,  to  enforce 
a  literal  compliance  with  the  directions  of  the  legis* 
lature. 

Rule  absolute,  (a) 

(a)  See  PHm  v«  Htucley,  2  Cramp.  ^  Mee*  311. 
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Rents  deyiaed 
to  a  female 
durante 
viduitaie,  do 
not  pass  oyer 
to  the  re- 
mainder-man 
upon  her 
cohabiting 
with  one  who, 
under  an 
ill^;al  mar- 
riage^ holdi 
himtelf  out 
aa  her  has* 
hand. 

And  the 
party  who 
thus  holds 
himself  out| 
is  not,  by  so 
doing,  es- 
topped to 
shew  the 
inrslidityof 
themsniage. 


Allen  and  Wife  v.  Wood,  Administrator  of 
Grimmett. 

^HE  Plaintiff  and  bis  wife,  who  was  the  daughter  of 
one  FuUer^  sought,  by  this  action  of  money  had 
and  received,  to  recover  the  amount  of  certain  rents  and 
profits  received  by  Grimmettj  the  intestate. 

At  the  trial  the  Plaintiffs  put  in  the  will  of  Fuller^  by 
which  he  left  these  rents  to  his  widow  for  life,  provided 
she  should  continue  unmarried,  and,  in  case  of  her 
marrying  again,  they  were  to  belong  to  his  daughter, 
the  Plaintiff's  wife. 

The  Plaintiffs  then  proved  that,  about  ten  years  ago, 
MrSk2%ff^  had  been  ostensibly  married  to  Grimmett^ 
after  banns  of  marriage  pubh'shed  in  her  maiden  name ; 
that  she  had  lived  with  GHmmett  till  her  death,  about 
two  years  ago,  when  he  attended  her  funeral  in  the 
character  of  husband,  and  erected  a  monument  to  her 
memory,  with  an  epitaph,  in  which  he  styled  her  his 
wife.  The  lady,  however,  had  concealed  the  marriage^ 
and  as  long  as  she  lived,  continued  to  receive  the  rents 
as  the  widow  of  Fuller. 

Tindal  C.  Jk,  before  whom  the  cause  was  tried,  con- 
sidering, on  the  authority  of  Rex  v.  Tibshelf{a\  that 
Mrs.  FiiUer  and  Grimmett  had  never  been  married,  the 
Plaintiff  was  nonsuited,  with  leave  to  move  to  set  the 
nonsuit  aside :  accordingly, 


/Cr/jUcLx>  /2//- 


Spankie  Seijt.  obtained  a  rule  nisi  to  that  effect^ 
on  the  ground  that  Grimmett,  having  held  out  Mrs. 
Fuller  to  the  world  as  his  wife^  his  representative  was 
now  estopped  to  say  there  had  been  no  legal  mar- 

(a)  lB.efAdol.i9O. 
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riage.    The  intestate  could  not  take  advantage  of  bis        1884* 
own  wrong* 

fFSde  and  Andrews  Serjts.  shewed  cause.  It  was  (or 
the  Pkintiffi  to  establish  their  title  to  the  rents  by 
shewing  that  Mrs.  Fuller  had  married  again.  That 
they  fiiiled  to  establish  ;  and  as  the  rents  were  received, 
DOt  on  the  representation  of  a  marriage  between  the 
parties,  but  by  the  suppression  of  any  such  fact,  the 
intestate  could  not  be  said  to  take  advantage  of  his  own 
wrong.  It  was  no  more  competent  to  the  Plaintiffs  to 
rely  on  what  they  called  a  marriage  in  substance  and 
effiect,  than  it  was  for  a  defendant,  in  an  action  for  a  libel, 
to  rely  on  shewing  that,  in  substance  and  effect,  the  libel 
THIS  true.  In  Weccoer  v.  Uoyd  (a),  where  a  libel  charged 
the  plaintiff  with  various  acts  of  cruelty  to  a  horse,  and 
amongst  others  with  knocking  out  an  eye,  and  the 
defendant  pleaded  that  the  charge  was  true  in  substance 
and  effect,  the  jury  having  found  that  it  was  true  in  all 
particulars,  except  that  the  eye  was  not  knocked  out,  it 
was  held  that  the  justification  was  not  proved,  and  that 
the  plaintiff  was  entitled  to  a  verdict  on  that  plea. 

Spankie.  The  Plaintiffs  shewed  a  sufficient  marriage 
within  the  meaning  of  the  condition  in  Fuller's  will,  by 
shewing  that  the  intestate  held  out  Mrs.  Fuller  as  his 
wife;  and  he  having  lived  as  in  a  state  of  marriage,  his 
representative  cannot  now  set  up  and  take  advantage  of 
his  turpitude  and  concubinage.  A  party  who  has  con* 
vqred  property  to  give  a  colourable  qualification,  is  not 
permitted  to  say  he  has  not  conveyed :  Doe  v.  Boberts.  (b) 
So^  in  Crocker  v.  Fotiergill{c}  there  was  a  demise  by 
lease  of  certain  lands,  together  with  the  mines  under 
them,  with  liberty  to  dig  for  ore  in  other  mines  under 

(a)  2B.SfC.  678.  (c)  Ibid.  652. 

(6)  ^B.SfAld.367* 
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4884.       the  surfiice  of  other  lands  not  demised;   the  tenant 

fraudulently  concealed  a  declaration  in  ejectment  deli- 

'Auttc  vered  to  him,  and  suffered  judgment  to  go  by  defiiult* 
WoM>.  T^^^  declaration  in  ejectment  did  not  tnention  mines  at 
9i\ ;  bot  the  sheriff,  in  executing  the  writ  of  possession, 
by  the  concurrence  of  the  tenant,  delivered  possession 
of  the  premises  demised  to  the  tenant^  and  also  of  those 
mines  ki  which  he  had  liberty  to  dig:  it  was  held,  dmt 
although  the  latter  could  not  be  recovered  under  the 
declaration  in  ejectment,  still  that  the  tenant  by  his  own 
act  had  estopped  himself  from  taking  that  objection,  and 
that  in  an  action  for  the  value  of  three  years*  improved 
rent,  under  the  statute  of  11  G.2.  c.  19.,  the  landlord 
might  recover  the  treble  rent,  in  respect  not  only  of  the 
dembed  premises,  but  of  the  mines  in  which  the  tenant 
had  only  a  liberty  to  dig.  And  iniquity  can  no  more 
be  9et  up  as  a  defence,  than  as  a  cause  of  action : 
Montefiori  v.  Mont^iori^  [a) 

At  all  events,  the  condition  in  FuUer^s  will  applies  as 
much  to  an  intercourse  like  this  as  to  a  state  of  marriage ; 
if  he  objected  to  marriage,  he  must  have  objected  still 
more  to  concubinage  as  a  statm  for  his  widow.  In 
effect  she  was  to  enjoy  the  property  only  dum  sola  ei 
casta  maneret. 

TiKDAL  C«  J.  We  may  determine  this  question  with- 
out infringing  the  general  rule  that  a  party  shall  not  set 
up  his  own  fraud  or  wrongful  act  as  a  ground  of  daim 
or  defence*  The  I^aintifls  here  seek  to  recover  certain 
rents  and  profits  under  a  clause  in  the  will  of  Fuller^  by 
which  he  provides  that  property  bequeathed  to  his 
widow  shall  go  over  to  his  daughter  in  case  his  widow 
shall  take  another  husband.  It  is  a  part  of  the  Plain- 
tiffs' case,  therefore,  not  of  the  Defendant's,  to  shew 
that  Mrs.  Fuller^s  right  to  the  rents  had  determined. 

(a)  1  U.BLSes. 
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Bnt  the  Flmotiffs'  witnesses,  after  shewing  that  Grimmett       1834. 

and  Mi;s.  Fuller  had,  indeed,  lived  together  as  man  and        

wife^  disclosed  also,  that  that  which  was  a  marriage  in       -^'^'^^ 
form  was  no  marriage  in  fact.     It  has  been  contended       Wood. 
that,  jv*m^,>2u:i^,  it  was  sufficient  for  the  Plaintiffs  to 
shew,  that  Grimmett  and  Mrs.  Fuller  were  living  together 
1^  man  and  wife:  but,  conceding  that,  it  would  have  * 

been  .open  to  the  Defendant  to  explain  the  real  circum- 
stances of  the  case;  and  if  so,  we  could  only  have  held, 
as  was  held  in  Jtex  v.  Tibshelf^  that  this  was  no  mar- 
xii^.  To  invalidate  a  marriage  under  a  false  name,  it 
}Si  not  necessary  there  should  have  been  *ACtual  fraud. 
In  all  the  cases  cited  in  the  note  to  Rex  v.  Billings^ 
iurst  (a),  the  Judge  took  a  wider  view,  and  thought  that 
where  a  false  name  has  been  inserted  in  the  banns, 
thopgb  no  fr^ud  were  intended,  the  marriage  is  without 
bann^  .and  consequently  illegal.  As  in  Wakefield  v. 
Waiffieldlfi),  where  Sir  William  Scott  stated  and  ap- 
proved of  that  opinion;  and  in  another  case,  of  Frank* 
land  y.  Nicholson  (c),  he  said,  ^*  I  do  not  hold  it  to  be 
necessary  that  there  should  be  actual  fraud  on  the 
individual  party;  it  is  enough  if  the  thing  leads  to  a 
probability  of  fraud ;  and  this  mode  of  conducting  the 
matter  would  lead  to  such  consequences  and  mischief  as 
it  b  the  intention  of  the  legislature  to  prevent.  It  seems 
to  me  that  courts  of  justice  are  only  following  up  that 
inten^an  in  preventing  such  modes  as  are  so  obnoxious, 
and  lead  to  6raud :  certainly  if  this  mode  was  permitted, 
a  man  might  be  married  to  the  wife  of  another  person 
without  the  slightest  knowledge  of  the  fact ;  and  many 
instances  might  be  put,  in  which  a  liberty  of  this  kind 
would  be  extremely  grievous."  And  in  several  other 
cases  the  same  doctrine  was  held  by  that  learned  civilian. 
I^  therefore,  that  which  is  ipso  jure  is  ij)so  facto  a  void 

»  Slf.  4^1^.250.  (o)  3  JIf ,  A  iS. 259. 

•^  1  ThXa.  189.,  140.,  in 
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laS^.  marriage,  how  can  it  be  a  marriage  which  devests  the 
right  of  the  first  devisee  to  the  rents  in  question  ?  The 
rule  for  setting  aside  the  nonsuit  must  be  discharged. 

Park  J.  This  is  an  action  to  recover  certain  rents 
and  profits  bequeathed  by  Fuller  to  his  widow,  with  a 
condition  that  in  case  she  married  again  they  should  go 
over  to  her  daughter.  During  her  life  the  Plainti£&  sup- 
posed she  continued  a  widow;  and  unless  they  shew  that 
she  married  a  second  time,  they  are  not  enutled  to  the 
rents.  In  order,  however,  to  retain  the  property,  Mrs* 
Ftdler  did  that  which  does  not  amount  to  a  marriage; 
and  the  Plaintiffs,  instead  of  shewing  a  marriage,  have 
shewn  that  which  is  directly  in  the  teeth  of  the  statute 
and  of  all  the  decisions. 

The  statute  requires  that  the  banns  shall  be  pub- 
lished in  the  true  names  of  the  parties ;  here  they  were 
published  under  a  fictitious  name,  which  in  effect  is  no 
publication  at  all ;  insomuch  that  a  minister  who  should 
be  privy  to  it  would  be  liable  to  transportation.  The  sta- 
tute goes  on  to  enact  that  a  marriage  solemnised  without 
publication  of  banns  or  licence  shall  be  null  and  void  to 
all  intents  and  purposes  whatever.  Here  the  publication 
being  in  fictitious  names,  there  was  no  marriage  at  all, 
and  the  circumstance  came  out  in  the  Plaintiffs'  case. 

The  Plaintiffs,  therefore,  have  failed  to  establish  any 
title  to  the  rents  in  question,  and  the  rule  must  be  dis- 
charged. But  this  decision  does  not  in  any  degree 
trench  on  the  cases  which  decide  that  a  man  renders 
himself  liable  for  the  debts  of  a  woman  with  whom  he 
lives  in  concubinage. 

Gaselee  J.  The  claim  fails  on  the  Plaintiffs'  own 
shewing. 

BosANQUET  J.  I  am  of  the  same  opinion.  In  order 
to  establish  this  claim,  it  was  incumbent  on  the  Plaintifi 
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Axiunr 


to  shew  that  Mt^  Fuller  bad  married:  but,  as  there  18S4, 
was  no  marriage^  the  Plamtiffs'  title  falls  to  the  ground. 
And  as  to  the  effect  of  any  representations  on  the 
subject,  Mrs.  Fuller  represented  herself,  not  as  married,  Wood. 
but  as  still  a  widow.  It  has  been  urged,  that  the  testator's 
meaning  was  to  include  an  intercourse,  such  as  this,  under 
the  word  marriage.  But  we  must  apply  that  word  in 
the  will  to  a  marriage  according  to  the  law  of  England^ 
and  not  to  a  contract  which  the  parties  may  dissolve  at 
pleasure.  That  would  be  making  the  condition  in  the 
will  a  condition  dum  sola  et  casta  maneret :  a  condition 
▼ery  diflbrent  from  the  real  one. 

Rule  discharged* 


Williams  v.  Harris.  MayS^s. 

^PHIS  was  a  writ  of  intrusion,  on  which  the  demand-  The  tenant 
mlheA  en\istedn,noUe  prosequi  s  whereupon,  ^^0^  not 

entitled  to 
Mereweiker  Sent  obtained  a  rule  nisi  to  tax  the  «*ti  upon  a 

flO&  1 *"*■"** 

tenant's  costs,  against  which 

StqAen  Seijt.,  who  shewed  cause,  contended  that  no 
costs  are  given  in  real  actions ;  Pilfold^s  case  (a),  New^ 
man  ▼.  Goodman  (J),  Booth  on  Real  Actions^  74.;  and 
that  the  statute  of  8  Eliz.  c.  2.,  which  gives  costs  on 
a  discontinuance  or  nonsuit,  is  confined  to  personal 
aaions. 

Mermether.  In  Cooper  y.  Tiffin  (c),  the  statute  8  Eliz* 
c,  2.  was  held  to  be  a  remedial  act,  and  by  equitable 

(o)  10  Rep.  116.  a.  (c)  ST.R.  511. 

(6)  2  W.  Bl.  109S. 
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1894.      ^construction,  to  give  a  Defendant  his  costs  on  a  jadg^ 

ment  by  nolle  prosequi^  although  the  language  oP  the  act 

WiujAMs     taken  strictly  would  not  extend,  to  such  a  case.     Upon 
Haiuiis.      ^^  stLtne  principle,  it  ought  to  be' extended  to  real 
actions. 

TiNDAL  C.  J.  The  rule  must  be  discharged:  Tber- 
question  is,  whether,  in. real  actions^  the  d^natidaflt 
having  entered  a  nolle  prosequi^  the  tenant  is  entitled  td' 
his  costs*  In  general  in  real  actions,  the  tenant  is' tiidt^ 
entitled  to  costs,  because  except  in  particcilar  easel,  of 
which  a  writ  of  intrusion  is  not  one,  the  demand^l  is' 
not  himsdf  entitled  to  any. 

The  words  of  the  statute  23  H.  8.  c.  IS.  which  first 
gave  defendants  costs,  expressly  exclude  real  actions. 
But  it  is  said,  that  the  subsequent  statute  of  8  EUz. 
having  been  extended  to  judgments  on  nolle  prosequi^  to 
which  it  does  not  strictly  apply,  ought  also,  in  equitable 
construction,  to  be  extended  to  real  actions.  I  think 
not ;  because  if  it  were  so  extended,  it  would  give  the 
tenant  costs  in  many  cases,  in  which  the  demandaat,  if 
he  succeeded,  would  not  be  entitled  to  them. 

Our  judgment,  therefore,  turns  on  the  ground,  that 
the  tenant  cannot  claim  costs  except  where  the  demand* 
ant,  if  he  succeeded,  would  be  entitled  to  them ;  and 
that  this  is  a  case  in  which,  clearly,  the  demmidant 
would  not  be  so  en  tided. 

Park  J.  There  can  be  no  equitable  construction 
contrary  to  the  posidve  words  of  the  act  Nowy  the 
title  of  the  act  is,  an  act  for  avoiding  wrongful  vexation 
touching  the  writ  of  latitat ;  and  all  its  enactments  apply 
to  personal  actions.  The  decisions  have  gone  far  enough* 

Gaselee  J.  From  the  dme  of  Elizabeth  to  this  day, 
no  such  attempt  as  this  has  been  made ;  this  affords  a 
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dear  indication  of  the  light  in  which  this,  statute  has       1834. 
been  viewed*  

WlLUAJfS 

v.. 
BosANQUET  J.     I  am  of  the  same  opinion.    If  the      Haarx^^. 

suit  had  proceeded,  and  the  demandant  had  failed  upon 
▼eidicty  it  is  dear  the  tenant  would  not  have  been  en- 
titled to  costs;  there  is  no  ref^oui  thevefpref  why  he 
should  lyive  them  now^ 

Rule  discharged. 


Curtis  and  Others,  Executors  of  Curtis,  t;.      May  27. 
Spitty. 

'TTHE  Plaintiffs,  declared    that    the  Defendant  was  NUhahuUin 

indebted  to  the  testator,  in  hislifetime/ in  the  sum  Jl^^^TTt!!!!! 

no  piea  in  an 

of  50j»  fw  the  use  and  occupation  of  certam  tenements  ^^q^  of 
and  land  of  the  testator,  by  the  Defendant,  and  at  his  debt  for  use 
request,  and  by  the  sufferapce  and  permission  of  the  2^^^^^^*" 
testator,   for  a  long,  space  of  time  had  held,   used, 
occupied,  possessed,  and  enjoyed. 

Plea,  that  the  testator  had  nothing  in  the  said 
toiements  and  land  whereof  the  tesUtor  could  suffer  or 
pemk  the  Defendant  to  have,  hold,  use,  occupy,  possess, 
andeiyoy* 

Denuurrer  a^d  joinder. 

Pdendarff  "ffss  to  have  argued  in  support  of  the 
demnrrer ;  but  the  Court  called  on 

Si^bm  Sa^  to  support  his  plea. 

Nil  habmi  in  tenmentis  is  no  plea  in  assumpsit  for 
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18S4.        use  and  occupation.     But  it  is  a  good  plea  in  ddd  for 

rent,   Leeois  v.  Willis  {a\  and  therefore  ought  to  be 

CiTBTxs       {|g]j  g^^j  Jq  ^gl3^  f^f  „g^  i^Q^  occupation,  which,  for 

gpi^^      convenience,   has  been  substituted  for  debt  for  rent. 
The  action  of  assumpsit  for  use  and  occupation  was  given 
by  the  statute  11  G.  2.  c.  19.  5. 14. ;  it  is  collateral  to  the 
action  on  a  contract  for  rent  upon  a  demise ;  Johnson  v. 
May  {b) ;  and  in  Naish  v.  Tatlock  (c),  Eyre  C.  J.  said, 
it  does  not  *'  seem  to  have  been  within  the  scope  and 
provision  of  the  act  to  make  this  remedy  (of  assumpsii 
for  use  and  occupation)    co-extensive    with    all    the 
remedies  for  the  recovery  of  rents  claimed  to  be  due  by 
the  mere  force  of  the  contract  for  rent."     But  debt  for 
use  and  occupation,  like  debt  for  rent,  lay  for  the  lessor 
at  common  law.      And  Littleton  says   (5. 58.),   that, 
except  where  the  demise  is  by  deed  indented,  nil  fiabuit 
in  tenementis  is  a  good  plea  to  debt  for  rent:  Kemp 
V.  Goodal{d)j   Girling  v.  Glasse.{e)     It  was,  for  some 
time,  indeed,  doubted,  whether  a  party  might  declare  in 
debt  for  use  and  occupation;  WiUcins  v.  Wingaie{g\ 
Stroud  V.  Rogers  {h) :  when  that  was  once  established, 
the  generality  of  form  given  by  the  statute  of  6. 2.  in 
actions  of  assumpsit  was  imitated  for  convenience;  King 
V.  Fraser  (f ) :  but  the  action  of  debt  for  use  and  occu- 
pation, lying  at  common  law,  must  be  attended  with  the 
incidents  of  debt  for  rent :  and  the  admission  of  a  plea 
of  nil  habuit  in  tenementis  in  the  action  of  debt  on  a  de- 
mise is  not  inconsistent  with  the  rule  which  precludes 
a  tenant  from   disputing  his  lessor's  title;  for  if  the 
Plaintiff  can  reply  a  demise  by  indenture,  the  Defendant 
is  thereby  estopped ;  Trevivan  v.  Lawrence,  {k) 

1  WUs.  314.  (g)  6  T.  JR.  62. 
3  Lev,  150.  Ih)  Cited  Ibid. 

2  H.  Bl.  323.  h)  6  East,  347. 
1  SM.  277.  (k)  2  Ld.  Raym.  1051.     1 
Tdv.  227.  Wm9.  Saund.  276  (a),  note  1 . 
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TiNDAL  C*  J*  Admitting,  for  the  sake  of  argument,  1884. 
that,  in  an  action  of  debt  for  rent,  a  plea  of  »f7  habuit  in 
taementis  may  still  be  put  on  record,  that  acticm 
maCerially  differs  from  the  present  In  debt  for  rent  the 
Plaintiff  alleges  a  demise;  and  it  is  some  semblance  of 
an  answer  to  say,  that  he  had  nothing  in  the  premises 
to  demise.  This,  however,  is  an  action  on  a  by-gone  con- 
sideration :  the  declaration  states  that  the  Defendant  is 
iodd)ted  for  the  use  and  occupation  of  premises,  enjoyed 
at  his  request,  by  the  permission  of  the  Plaintiff.  The 
action  is^  in  its  own  nature^  collateral  to  the  action  on  a 
contact  for  rent  upon  a  demise;  and  the  plea  of  nil 
hAmi  in  tenemeniis  does  not  apply*  Such  was  the 
opinion  of  the  G)urt  in  Lewis  v.  fViUiSf  where  it  was 
held  that  nil  habuit  in  tenemeniis  was  a  bad  plea  to  an 
action  on  the  case  for  use  and  occupation. 

The  form  of  action  here,  is  debt  for  use  and  occapa- 
tioo; — a  form  of  action  not  unknown  at  common  law, 
and  not  unfrequentiy  resorted  to,  to  avoid  the  difficulties 
attendant  on  debt  for  rent.  The  statute  II  6. 2.,  which 
leoognizes  the  action  on  the  case  for  use  and  occupation, 
made  no  other  difference  than  to  extend  the  remedy,  and 
to  enable  the  landlord  to  sue  in  that  form,  notwith- 
standing the  existence  of  a  demise  by  written  agreement. 
Bot  the  action  of  debt  for  use  and  occupation  has  long 
prevailed,  and  has  been  placed  on  the  same  footing 
as  assumpsit*  That  appears  from  Stroud  ▼•  ^SqgerSf 
Ulowed  by  WHkins  v.  fVingatef  and  King  y.  Fraser. 
The  two  forms  of  action  of  debt  and  assumpsit  for  use 
snd  occupation  having  so  long  been  considered  as 
sUmding  on  the  same  footing,  we  cannot,  at  this  time^ 
establish  a  distinction,  and  allow  that  to  be  a  plea  to 
the  action  of  debt  for  use  and  occupation  which  it  is  not 
competent  to  the  Defendant  to  plead  to  the  action  of 
ostmpsU.  The  rule  in  both  is  the  same  as  in  replevin 
on  a  distress  for  rent  on  a  parol  dembe :  andj  ever  since 

▼ou  u  c 


18  TRINITY  T£RM, 


1834.       the  case  of  Sullivan  y.  SiradUng  {a\  it  has  been  held;  as 

in  that  case,  that  a  plea  of  nil  habuit  in  ienementis  to  an 

CvRTiB       avowry  for  rent  on  a  parol  demise  is  ill. 
BnTTY.  The  plea  cannot  be  supported,  and  our  judgment 

must  be  for  the  Plaintiff. 

Park  J.  I  cannot  see  the  distinction  that  has  been 
attempted.  As  soon  as  it  is  established  that  the  action 
'  ofdebtfbruse  and  occupation  lies,  the  incidents  must 
be  taken  to  be  the  same  as  those  of  assumpsit  for  use 
and  occupation.  It  has  been  contended,  that  the  action 
for  use  and  occupation,  is  the  ^creature  of  the  statute ; 
but  this  is  not  so ;  for  before  the  statute,  the  Courts 
allowed  the  lessor,  instead  of  going  for  a  precise  rent, 
to  resort  to  the  collateral  action  of  assumpsit  for  what 
he  deserved  to  have.  But  it  appears  from  the  case  of 
Stroud  V.  Sogers  in  the  note  to  WiUcins  v.  Wingate^  that 
it  is  equally  competent  to  a  landlord  to  sue  in  debt  for 
use  and  occupation ;  and  that  has  been  held  for  clear 
law  ever  since  the  case  of  King  v.  Fraser.  The  action 
was  substituted  for  the  more  ancient  form  of  debt 
for  rent;  and  is  subject  to  the  same  incidents  as 
assumpsit  for  use  and  occupation.  Now  in  Si/Uivan  v. 
JStradlingf  it  was  expressly  decided  that  where  the 
demise  is  by  a  parol  agreement,  the  tenant  cannot  plead 
nil  Aabuit  in  tenementis. 

Gaseleb  J.  Lewis  v.  TFiUis  established  the  prin- 
ciple that  a  defendant  cannot  plead  nU  habuit  in  tene^ 
mentis^  in  an  action  of  assumpsit  for  use  and  occupation ; 
and  the  acdon  of  debt  for  u$e  and  occupation,  having 
been  resorted  to  in  lieu  of  assumpsit^  must  be  subject  to 
the  same  rules.  There  is  no  difference  in  principle 
between  them. 

(a)  I  WUs.  208. 
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BosANQUET  J.     I  am  of  the  same  opinion.      The        1834, 

principle  that  a  tenant  shall  not  dispute  the  title  of  his        

lessor  in  an  action  of  assumpsit  for  use  and  occupation,  ^^ 

is  not  grounded  on  any  legislative  provisions,  but  is  the  Spittt. 
result  of  the  decisions  in  actions  founded  on  the  statute 
of  11  G.  2.  That  statute,  it  is  true,  mentions  only 
actions  on  the  case,  but  the  Courts  have  sanctioned  the 
same  short  form  in  the  action  of  debt  for  use  and  occu- 
pation, and  there  is  nothing  in  the  statute  to  enable  a 
tenant  to  plead  nil  habuit  in  tenementis^  to  such  an 
action. 

The  Courts  having  decided  that  that  plea  cannot  be 
pleaded  to  the  action  of  asstimpsit  recognised  by  the 
statute^  and  that  a  landlord  plaintiff  may  adopt  a  similar 
form  of  declaring  in  debt,  the  same  principle  must  be 
applied  to  the  plea  in  debt* 

Judgment  for  the  Plaintiff. 


Bakeb  and  Wife,  Executrix  of  Hutchins,  v.     ^^  37, 

GOSTLING. 

npHE  declaration  stated,  that  John  Hutchins  deceased.  Lessee  for  a 
in  his  lifetime,  at  the  time  of  making  the  indenture  *^  ?^ZS" 
thereinafter   mentioned,   was   lawfully  possessed  of  a  for  a  term 
certain    messuage    or    dwelling-house   and    tenement,  longer  than 
situate  at,  &c.,  with  the  appurtenances,  for  the  residue  and  imderJesaee 
remainder  of  a  certain  term  of  thirty-one  years,  com-  covenanting 
mencing  from  the  25th  ti  December  1828,  then  to  come  ^  ^^  ^^^ 
and  unexpired  therein ;  and  the  said  John  Hutchins  Held^  that 
being  so  possessed  thereof,  by  a  certain  indenture,  made  ^^  executor 

of  lessee 

in  his  lifetime  on  the  I7th  of  December  1825,  between      .  i^^  ^^  ^^ 

under-lessee 
for  rent  accruing  during  the  continuance  of  lessee's  term. 

c  2 
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1834.  the  said  John  Hutchins  of  the  one  part,  and  the  Defend- 
ant on  the  other  part,  the  counterpart  of  which  in-* 
denture,  sealed  with  the  seal  of  the  Defendant,  the 
Plaintiffi  brought  into  Court,  the  date  whereof  was  the 
same  day  and  year  last  aforesaid,  the  said  John  Hutchins 
for  and  in  consideration  of  the  sum  of  100/.  to  the  said 
John  Hutchins  in  hand  paid,  and  also  in  consideration 
of  the  yearly  sum  of  money,  covenants,  and  agreements, 
thereinafter  mentioned  and  contained,  by  and  on  the 
part  and  behalf  of  the  Defendant,  his  executors,  admi- 
nistrators, and  assigns,  to  be  paid,  kept,  done,  and 
performed,  assigned  unto  the  Defendant,  his  exe- 
cutors, administrators,  and  assigns,  the  said  messuage 
or  dwelling-house  and  tenement,  situate  and  being  as 
aforesaid,  to  have  and  to  hold  the  said  messuage  and 
premises  thereby  assigned,  and  every  part  thereof 
(except  as  before  excepted),  unto  the  Defendant,  bis 
executors,  administrators,  and  assigns,  from  the  29th 
of  September  then  last  past,  for  and  during  the  residue 
and  remainder  of  the  said  term  of  years  then  to 
come  and  unexpired,  yielding  and  paying  therefore 
yearly  and  every  year,  during  the  said  residue  and  re- 
mainder of  the  said  term,  unto  the  said  John  Hutchins^ 
his  executors  and  administrators,  the  yearly  sum  of 
75/.,  by  equal  quarterly  payments,  on  the  25th  of  De- 
cember,  the  25th  of  March^  the  24th  of  June^  and  the 
29th  of  September y  in  every  year,  without  any  deduction 
or  abatement  whatsoever,  the  first  payment  to  be  made 
on  the  25th  of  March  1826.  And  the  Defendant  did 
thereby  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant,  promise,  and  agree,  to  and  with 
the  %scLAJohn  /ifi^cAin^,  his  executors  and  administrators, 
amongst  other  things,  that  he,  the  Defendant,  his  exe- 
cutors, administrators,  and  assigns,  should  and  would 
pay  unto  said  John  Hutchins^  his  executors  and  ad- 
ministrators, the  said  yearly  sum  of  75/.,  in  the  propor- 
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« 

tions  and  on  the  days  thereinbefore  appointed  for  pay*        18S4. 
snent  thereof  without  any  deduction  or  abatement  wfaa^> 
soever.     By  virtue  of  which  assignment,  the  Defendant 
afterwards,  to  wit,  on  the  said  17th  of  December  1825, 
entered  into  and  upon  all  and  singular  the  said  assigned 
premises  with  the  appurtenances,  and  became  and  was 
possessed  thereof  for  the  residue  and  remainder  of  the 
said  term,  so  to  him  thereof  assigned.     The  Plaintiffs 
then  averred,  that  after  the  making  of  the  said  indenture^ 
and  daring  the  continuance  of  the  term  thereby  assigned^ 
and  after  [the  death  of  John  Hutchins^  to  wit,  on  the 
25th  ot  December  1833,  a  large  sum  of  money,  to  wit^ 
the  sum  of  24S2»  155.  of  the  said  yearly  sum  of  T5U  in 
the  indenture  mentioned,  for  divers,  to  wit,  thirteen  of 
the  said  quarterly  payments  therein  mentioned,  accord- 
ing to  the  form  and  effect  of  the  said  indenture  and  of 
the  said  covenant  of  the  Defendant,  became  and  was  due 
and  payable  from  the  Defendant  to  the  Plaintifis  James 
and  Mary  Baier,  as  executrix  as  aforesaid,  and  still  was 
in  arrear  and  unpaid,  contrary  to  the  form  and  effect  of 
the  said  indenture  and  of  the  covenant  of  the  Defendant 
in  that  behalf.     That  the  Defendant,  although  often 
requested,  had  not  kept  his  said  covenant,  so  by  him 
made  with  John  Hukhins  in  his  lifetime,  but  had  broken 
the  same ;  and  to  keep  the  same  with  the  Plaintifis, 
Jawies  and  Mary  Baker^  as  executrix  as  aforesaid,  had 
hitherto  altogether  refused,   and  still  refused,  to  the 
damage  of  Plaintiffs,  James  and  Mary  Baker^  as  exe- 
catriz,  of  S(K)/»,  and  thereupon  they  brought  their  suit, 
&c*    And  brought  into  Coxxtt  the  letters  testamentary 
of  John  Htdchins  deceased,  whereby  it  fully  appeared 
that  the  said  Maty  was  executrix  of  the  last  will  and 
testament  of  said  J(An  Htdchins  deceased,  and  had 
execution  thereof,  &c» 

After  setting  out  on  oyer  the  deed  declared  on,  the 
Defendant  pleaded  that  all  the  estate,  interest,  right,  title, 

c  3 
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1834*  term  of  years  to  come  and  unexpired,  property,  pro6t, 
claim,  and  demand  whatsoever,  which  the  said  Jolm 
Hutchins^  at  the  time  of  making  the  supposed  indenture 
in  the  declaration  mentioned,  or  at  any  time  afljerwards, 
had  of  and  in  the  premises  with  the  appurtenances  in 
the  declaration  mentioned,  were  derived  by  him  under 
and  by  virtue  of  a  certain  indenture,  made  the  1st  of 
August  1824,  between  Sir  Richard  Sutton  of  the  one 
part,  and  John  Hutchins  of  the  other  part,  and  sealed 
with  the  seal  of  the  said  Sir  Richard  Sutton :  by  which 
indenture  Sir  Richard  Sutton  demised  and  let  to  John 
Hutchins^  all  the  premises  with  the  appurtenances  men- 
tioned in  the  declaration,  (except  as  therein  excepted,) 
to  have  and  to  hold  the  same  unto  the  said  John 
Hutchins^  his  executors,  administrators,  and  ass^s, 
from  the  25th  of  December  then  last  past,  for  and 
during  and  unto  the  full  end  and  term  of  thirty-one 
years  from  thence  next  ensuing,  and  fully  to  be  com« 
plete  and  ended,  at  and  under  a  certain  yearly  rent^ 
to  wit,  the  yearly  rent  of  35/.  thereby  reserved  and  made 
payable  to  the  said  Sir  Richard  Sutton :  by  virtue  of  which 
demise,  the  said  John  Hutchins^  in  his  lifetime,  after- 
wards and  before  the  making  the  supposed  indenture  in 
the  declaration  mentioned,  to  wit,  on  the  1st  of  August 
1824,  entered  into  and  upon  all  and  singular  the  said 
premises  with  the  appurtenances  so  demised  to  him,  and 
being  the  premises  with  the  appurtenances  in  the  declara« 
tion  mentioned,  and  became  and  was  possessed  thereof  for 
the  term  so  to  him  thereof  granted  as  aforesaid ;  and  the 
said  John  Hutchins  being  so  possessed  thereof,  he  after- 
wards, and  in  his  lifetime,  and  during  the  term  granted 
by  the  said  indenture  of  the  1st  of  August  1824,  to  wit, 
on  the  17th  of  December  1825,  by  a  certain  indenture 
then  and  there  made  between  him  the  said  Johfi  Hutchins 
of  the  one  part,  and  the  Defendant  of  the  other  part, 
and  sealed  with  the  seal  of  said  John  HutchinSi-^  Ihut 
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which  said  last-mendoned  indenture,  and  the  estate^  18S4. 
tenn,  and  interest  thereby  demised  and  granted,  after 
the  making  thereof^  and  long  before  the  time  of  the 
oommencement  of  this  suit,  and  long  before  any  part  of 
the  said  supposed  sum  in  the  supposed  indenture  in  the 
dedaration  mentioned  became  due,  if  the  same  or  any 
part  thereof  ever  did  become  due,  to  wit,  on  the  4th 
of  November  1830,  to  wit,  at,  &c.  were  bargained,  sold, 
assigned,  transferred,  and  set  over  by  the  Defendant 
to  one  Thomas  Smithy  and  the  said  indenture  was  then 
and  there  delivered  by  the  Defendant  to  the  said  Thomas 
Smith,  and  was  then  in  the  power,  custody,  or  posses- 
sion of  the  said  I%omas  Smithy  so  that  the  Defendant 
coald  not  produce  or  shew  the  same  to  the  Court,  and 
of  this  Iast<>mentioned  indenture,  the  supposed  inden* 
ture  in  the  declaration  mentioned  was  the  counter- 
party]— under-deraised  and  leased  to  the  Defendant, 
his  executors,  administrators,  and  assigns,  all  the  pre» 
raises  with  the  appurtenances  demised  to  him,  the  said 
John  Hutchinsj  by  Sir  Richard  Sutton^  by  the  indenture 
of  the  1st  of  August  1824,  except  as  therein  excepted, 
to  have  and  to  hold  the  same  to  him  the  Defendant, 
his  executors,  administrators,  and  assigns,  from  the  29th 
of  September  1825,  for  and  during  the  term  of  thirty 
years  from  thence  next  ensuing,  and  fully  to  be  com- 
plete and  ended ;  yielding  and  paying  therefore,  yearly 
and  every  year  during  the  said  term  thereby  granted, 
nnto  said  John  Hutchins^  his  executors,  administrators, 
or  assigns,  the- yearly  rent  or  sum  of  751*  by  equal 
quarterly  payments.  That  the  Defendant  did,  in  the 
said  indenture  of  the  17th  of  December  1825,  covenant, 
promise,  and  agree,  to  and  with  the  said  John  Hulchinsy 
his  executors,  administrators,  and  assigns,  amongst  other 
things,  that  he,  the  Defendant,  his  executors,  admini- 
strators, and  assigns,  should  and  would  well  and  truly 
pay  to  said  John  HutchinSf  his  executors,  administrators, 

G  4 
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1SS4*  or  astignsf  the  said  yearly  rent  or  aam  of  7SL  on  die 
days  therein  before  mentioned  for  payment  thereof 
without  any  deduction  or  abatement  wbatsoerer;  bal 
the  said  Join  Hutdiins  did  not,  by  the  last  menUoned 
indenture  or  otherwise,  resenre  or  retain  to  himself,  or 
his  executors,  administrators,  or  assigns,  or  otherwise^ 
nor  had  the  said  John  Hidchins^  at  the  time  of  his  death, 
any  reversion  of  or  in  the  said  premises  or  any  pari 
thereof.  That  the  said  indenture  of  the  1 7th  of  Decent 
bar  1825  was  the  supposed  assignment  in  the  declara- 
tion mendoned ;  and  that  the  said  John  Hutchim  after* 
wards,  and  before  any  part  of  the  supposed  sum  in  the 
the  declaration  mentioned,  and  which  was  the  rent  re- 
senred  and  made  payable  by  the  indenture  of  the  17th 
of  December  1825,  became  due  or  payable,  if  any  such 
ever  did  become  due  or  payable,  to  wit,  on,  &c.  at,  &c. 
dieds  and  so  the  Defendant  said  that  the  Plaintiff  and 
the  said  Mary^  as  executrix,  did  not  take  or  derive  any 
estate^  right,  title,  interest,  term  of  years  to  come  and  un* 
expired,  property,  profit,  claim,  or  demand  whatsoever,o<^ 
in,  or  to  the  premises  with  the  appurtenances,  so  under«- 
demised  and  leased  by  the  said  John  Htdchins  to  the 
Defendant,  and  so  being  the  premises  in  the  declaration 
mentioned,  or  any  benefit,  power,  or  right  to  sue  upon 
the  said  covenant  of  the  Defendant  for  payment  of  the 
said  yearly  rent  or  sum  of  752.  reserved  by  the  said  laat 
mentioned  indenture;  or  for  the  said  sum  of  24tSL  15s. 
in  the  declaration  mentioned,  and  thereby  sued  for,  and 
which  was  stated  and  appeared  in  and  by  the  declar- 
ation to  have  accrued  due  after  the  death  of  said  John 
Hutchins:  and  that,  the  Defendant  was  ready  to  verify 
wherefore,  &c« 

Demurrer  and  joinder. 

Stephen  Seijt.  in  support  of  the  demurrer. 

The  point  intended  to  be  raised  by  the  Defendant  is> 
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^  llie  PkiiitiflBi'  testator,  by  haviiig  granted  an  under*       1834. 
leMe  for  a  term  exceeding  in  length  that  for  which  he 
kimself  held  the  premisesi  parted  with  all  transmissible 
kHerest;  that  the  covenant  to  pay  rent  b  incident  to  the     Gosruifa* 
lererskm ;  and  that  no  reversion  remains  in  respect  of 
wUeh  the  Piaintiflb  can  sue* 

But  though  rent  is  incident  to  the  reversion,  it  may 
also  be  separated  from  the  reversion ;  Co.  lAtt.  9S.  a* 
151.  i.;  and  the  Defendant  is  liable  on  hb  express 
covenant,  notwithstanding  the  testator  might  be  without 
any  reversion*  The  deed  between  him  and  the  De« 
ftndant  amounts  to  an  assignment  of  the  testator's  term ; 
Hida  T.  Daamng{a)\  and  where  a  lessee  assigns  his 
tenn,  stipulating  that  the  assignee  shall  render  rent,  the 
lessee  may  sue,  although  he  cannot  distrain  for  the  rent: 
Smith  V.  MapUbadc  (i).  Com.  Big.  DM^  C.  E.,  Nemome 
T.  Haroqf(e)f  Lloyd  v.  Lang/ord  {d)^  Bro.  Abr^  Dette, 
pi.  59^  — '-  V.  Cooper*  (e)  If  the  Plaintifb  cannot  sue, 
theie  is  no  other  who  has  any  claim;  and  it  would 
he  uijnst  that  the  Defendant  should  occupy  without 
pq^raent  The  rent  accruing  from  a  leaseh<dd  cannot 
go  to  the  termor's  heir. 

Cokri4ge  Seijt.  contrd.  What  is  the  operation  of  the 
deed  between  the  testator  and  the  Defendant  is  doubtful, 
and  what  the  nature  of  the  payment  reserved.  How* 
erer^  taldng  the  sum  reserved  by  the  testator  to  be  not  a 
mere  annual  payment,  as  in  Smith  v.  Maplebaci^  but 
from  the  periods  of  reservation  and  the  nature  of  the 
premises  occupied,  to  be  clearly  a  rent,  as  such,  it  is  sub- 
ject to  all  the  incidents  of  rent*  Strictly  speaking,  rent 
cannot  be  demanded  except  by  him  who  has  the  re- 
verrion ;  and  though  it  appears  from  the  cases  which 

(a)  1  Ld.  Baym.  99.  {d)  2  Mod.  175. 

Ih)  IT.  JR.  441.  (e)  2  WU9. 375. 

(e)  CarA.  l6l.  Fenir.  242. 
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have  been  cited^  that  a  lessee  who  assigns^  resertiog 
rent,  may  sue  his  assignee  for  the  same)  yet  that  is  only 
because  the  assignee  is  estopped  to  dispute  the  title  of 
the  party  under  whom  he  occupies.  But  that  estoppel 
does  not  extend  beyond  his  life;  and  in  the  present 
case  the  assignor  being  dead,  the  Defendant  is  at  liberty 
to  shew  that  by  his  death  all  his  interest  in  the  premises 
ceased,  and  that  there  is  no  reversion  in  respect  of  which 
an  action  lies.  The  Plaintifis  are  in  the  condition  of  a 
stranger,  to  whom  rent  cannot  be  reserved;  LitL  s.  346. ; 
and  the  circumstance  that  the  heir  cannot  sue,  affords 
no  argument  to  shew  that  the  Plaintiffs  can ;  for  there 
are  many  cases  in  which  rent  becomes  extinct,  and  the 
party  originally  liable  ceases  to  be  charged  i  Thorn  v. 
WodUxmbe.  {a) 


Stephen.  In  Thorn  v.  WboUcombe  the  term  granted  by 
the  lessor  had  merged  in  the  inheritance ;  and  upon  that 
account  the  rent  incident  to  it  was  held  to  be  extin- 
guished. Here  the  term  by  virtue  of  which  the  De-' 
fendant  occupies  is  still  subsisting.  Rent  service  can 
only  be  recovered  by  the  reversioner:  but  the  rent 
sought  to  be  recovered  in  this  action  is  neither  rent 
service  nor  rent  seek ;  it  is  rent  reserved  by  virtue  of 
the  Defendant's  covenant. 

TiNDAL  C.  J.  I  think  the  Plaintiffi  are  entitled  to 
recover.  This  is  an  action  of  covenant,  brought  on  an 
indenture  entered  into  between  the  Plaintifis'  testator 
and  the  Defendant,  by  which  certain  premises  held  by 
tlie  Plaintiffs'  testator  for  a  term  of  thirty*one  years 
from  Christmas  1823,  were  by  him  under-demised  and 
leased  to  the  Defendant  from  the  29th  of  September 
1825  for  thirty  years,  the  Defendant  covenanting  to  pay 


(u)  SB.S^AiUSSG. 
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the  lessor,  his  execators  and  administratorB,  the  yearly  1854* 
leot  or  sum  of  752.  by  equal  quarterly  payments.  It  is 
contended,  on  the  part  of  the  Defendant,  that  the  Flam* 
tiff  and  his  wife,  as  executrix  of  the  lessor,  are  not  en* 
titled  to  recover  during  the  continuance  of  the  term« 
And,  first,  an  objection  is  made  that  it  is  uncertain  what 
is  the  operation  of  this  deed.  I  think  it  amounts  to  a 
demise ;  and  I  need  only  refer  to  the  case  of  PouUneyy* 
Hobna  (a),  where  the  defendant  having  a  term  for  years, 
whereof  one  year  and  three  quarters  was  to  come,  agreed 
with  the  plaintiff  that  he  should  have  the  premises  for 
die  remainder  of  the  term,  paying  to  the  defendant  the 
same  rent  as  was  reserved  upon  the  original  lease;  the 
plaintiff  took  possession,  and  then  brought  trespass 
against  the  defendant  for  a  re-entry;  it  was  objected 
that  that  amounted  to  an  assignment  of  the  lease,  and 
was  therefore  void  by  the  statute  of  frauds  and  peijuries, 
not  being  in  writing;  to  which  it  was  answered,  on  the 
part  of  the  plaintiff,  that  it  must  be  taken  as  a  leasee 
and  not  as  an  assignment,  because  the  reservation  was 
to  the  lessee^  and  not  to  the  original  lessor;  and  the 
lessee  might  maintain  debt  for  rent  upon  it,  though  he 
could  not  distrain  for  want  of  a  reversion ;  and  Lord 
Hardande  C.  J.  being  of  the  same  opinion,  a  verdict 
was  found  for  the  plaintiff. 

Then,  it  is  asked  whether  this  is  a  covenant  for  the 
payment  of  a  gross  sum  or  for  the  payment  of  rent. 
Upon  all  the  authorities,  I  consider  it  a  payment  in  the 
nature  of  rent.  The  cases  of  Nenocome  v«  Harcfy{b) 
and  Uqyd  v.  Langford  (c),  both  referred  to  by  Conu^iS 
{Debij  C.  £.),  shew  that  where  the  whole  of  a  term  is 
assigned,  a  gross  sum  reserved  periodically  to  the  as- 
a^or  is  a  payment  in  the  nature  of  rent  And  if  it 
were  held  otherwise,  great  injustice  might  be  occasioned, 

(«)  Str.  405.  (b)  Carth.  l6l.  (c)  %  Mod.  175* 
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as  the  tenant,  if  evicted,  would  have  no  answer  to  an 
action  on  his  covenant  for  payment  of  the  sum  in 
question ;  whereas  if  it  be  considered  as  rent,  evicdon 
would  be  an  answer  to  the  lessor's  claim.  As  to  the 
case  of  nom  v.  WooOcombe,  it  amounts  to  no  more  than 
a  decision,  that  when  the  term  is  merged  in  the  inherit- 
ance, the  rent  reserved  is  extinguished :  little  more  than 
had  before  been  decided  in  Webb  v.  Russell  (a),  which 
excited  so  much  attention  at  the  time,  but  which  has 
long  been  recognised  as  undoubt^  law.  It  is  a  fallacy 
to  say  the  Plaintiffs  sue  as  assignees  of  the  reversion ; 
they  sue  on  privity  of  contract;  and  the  contract  is 
one  on  which  Uiey  are  entitled  to  recover. 


Park  J.  and  Gaselee  J.  concurred. 

BosAKQUET  J.  I  am  of  the  same  opinion.  There  is 
no  merger  of  a  term  here,  but  a  demise  from  Hutchins 
to  the  Defendant,  with  a  reservation  of  a  payment  in  the 
nature  of  rent;  and  the  question  is,  whether  the  Plaintiff 
and  his  wife^  as  executrix  of  Htdckins^  are  entitled  to 
sue  on  a  covenant  by  which  the  Defendant  has  engaged 
to  pay  the  rent  or  yearly  sum  of  7SL  The  term  being 
still  in  existence,  I  am  of  opinion  they  are  entitled  to 
sue.  They  do  not  sue  as  assignees  of  tiie  reversion, 
but  as  personal  representatives  of  the  testator.  They 
claim  the  benefit  of  privity  of  contract,  and  towards  the 
Defendant  stand  in  the  same  situation  as  the  testator 
if  he  had  lived.  Our  judgment,  therefore,  must  be  for 
the  PlaintiflBs. 

Judgment  for  Plaintiffi* 


(a)  3  T.R. 


4  WILL.  IV,  89 

18S4. 

W.  P.  and  R.  M'Andrew  v.  Adams.  May  ss. 

^HE  first  count  of  the  declaration  stated,  that  on  the  Defendant, 

20th  of  October  18S2,  to  wit,  at,  &c.,  by  a  certain  ^y  charter- 

diarter^party  of  affreightment  then  and  there  made  be«  OcSber  soth 

tween  the  Defendant,  master  of  the  good  ship  or  vessel  1832^  agreed 

called  the  SmaUam^  then  lying  at  Portsmouth^  and  the  ^jf^^^^^ 

Plaintiffs  as  affreighters  of  the  said  vessel,  it  was  mutu*  Portsmtmtk 

ally  agreed  between  the  Plaintiffs  and  the  Defendant,  ^  St.  MU 

that  the  said  vessel  being  tight,  staunch,  and  strong  and  bring'badk  a 

every  way  fitted  for  the  voyage,   should  proceed  in  cargo  of  firuit 

baUast  to  the  Island  of  St.  MichaeFs^  or  so  near  there-  ^^  ^ 

unto  as  she  might  safely  get,  and  after  being  well  and  xhe  diar. 

sufficiently  ballasted  with  stone  or  iron,  and  not  with  ^i^  was  to 

sand  or  any  thing  that  might  be  prejudicial  to  the  cargo,  thirtytfiye 

should  receive  on  board  from  the  agents  of  the  aC-  nmningdaya 

freighters  a  full  and  complete  cargo  of  fruit  in  boxes,  ^^^^^^ 

which  the  affreighters  bound  themselves  to  ship,  not  ex-  ing^  to  com- 

ceeding  what  she  could  reasonably  stow  and  carry,  over  menoe  on  the 

and  above  her  tackle,  apparel,  provisions,  stores,  and  j^^^*"'*" 

fomiture ;  and  the  vessel  having  been  so  loaded,  should  next;  and  if 

proceed  with  the  said  cargo  direct  to  the  port  of  London^  ^^  ^^®"?^  ^^ 

or  so  near  thereunto  as  she  might  safely  get,  and  should  st.  MuAaets 

there  deliver  the  same :    the  roaster  should  not  put  by  the  3lBt 

into  any  port  with  the  vessel  on  her  homeward  passage^  isss'^^e^ 

unless  compelled  by   stress  of  weather  or  other  un-  charterer  was 

avoidable  necessity ;  (restraint  of  princes  and  rulers,  the  |!!^|^ 

set  of  God,  the  king's  enemies,  fire,  and  all  and  every  i^^nd  the 

other  dangers  and  accidents  of  the  seas,  rivers,  and  charter- 

Dstigation,  of  what  nature  and  kind  soever,  during  the  ^^h^m  th^ 

the  Defend- 
snt  wtt  bound  to  proceed  at  once  to  St.  Michaefs,  and  was  not  at  liberty  to  make 
n  intermediate  voyage  for  his  own  purposes^  although^  notwithstanding  such 
imennediate  voyage^  he  airived  at  St.  Mkhaefs  before  the  Slst  of  January  1SS8. 


so 
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said    voyage,    always    excepted):    the    freight    which 
should  be  paid  for  the  said  cargo  should  be  7L  lOs. 
per  ton,  together  with  ten  guineas  as  a  gratuity  to 
the  master,  for  his  care  and  attention  to  the  cargo, 
according  to  the  clauses  and  stipulations  therein  ex- 
pressed  for  that   purpose:    and  for  the  purpose  of 
loading  and  unloading  the  said  vessel,  the  afireighters 
or  their  agents  should  be  allowed  the  space  of  thirty- 
five  running  days  in  the  whole,  if  required ;  those  days 
should  commence  on  the  1st  of  December  then  next, 
provided  the  said  vessel  had  then  arrived  at  Si*  MickaePs 
and  should  be  in  readiness  to  receive  her  cargo;  (notice 
thereof  being  given  to  the  shipper) ;  should  continue 
until  she  was  laden  and  despatched  from  her  loading 
port;  recommence  at  her  port  of  discharge  on  the  day 
after  her  report  at  the  custom-honse  and  being  ready  to 
unload,  and  should  finally  cease  on  her  being  fiilly  dis- 
charged of  her  cargo :  the  afireighters  or  their  agents 
should  also  be  allowed  to  keep  the  said  vessel  on  de- 
murrage for  the  space  of  ten  running  days,  over  and 
above  the  days  already  thereinbefore  allowed  for  load- 
ing and  discharging,  on  paying  for  the  same  at  and 
after  the  rate  of  S/.  per  day.     And  it  was  further  agreed, 
that  in  case  the  said  vessel  should  not  be  arrived   at 
SL  MtckaeFg  and  in  readiness  to  receive  her  cargo  on  or 
before  the  Slst  of  January  then  next,  it  should  be  op- 
tional with  the  agents  of  the  afireighters,  whether  they 
should  load  her  or  not;  and  in  case  they  declined  loading 
her,  the  charter-party  should  be  null  and  void.     (Tlie 
penalty  for  the  non-performance  of  the  charter-paity 
was  S002.)     And  the  charter-party  being  so  made  as 
aforesaid,  afterwards,  to  wit,  on,  &c.  at,  &c.  in  consider- 
ation thereof,  and  that  the  Plaintifis,  at  the  special  in- 
stance and  request  of  the  Defendant,  had  then  and  there 
undertaken  and  faithfully  promised  the  Defendant  to 
fulfil  and  perform  the  charter-party,  as  afireighters  of 


«. 
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the  said  ship  or  vessel  iu  all  things  on  their  part  and       1884/ 

behalf  to  be  performed  and  fulfilled,  the  Defendant      

undertodc  and  then  and  there  faithfully  promised  the  ^'-^"^ 
Plaintiffi,  to  perform  and  fulfil  the  charter-party  of 
a£Greightment»  in  all  things  on  his  part  and  behalf,  as 
such  master  of  the  said  ship  or  vessel  as  aforesaid,  to 
be  performed  and  fulfilled.  But  although  the  Plaintiffi 
had  always  performed  and  fulfilled  all  things  in  the 
charter-party  mentioned,  on  their  part  and  behalves  to  be 
peribnned  and  fulfilled,  to  wit,  at,  &c. ;  and  although  on 
the  arrival  of  the  ship  or  vessel  at  St.  MichaeVs  aforesaid, 
they  always  were  ready  and  willing  to  have  loaded  in 
and  cm  board  the  said  ship  or  vessel  a  full  and  com- 
plete cargo  of  fruit  in  boxes ;  and  although  they  had 
been  always  ready  to  pay  freight  according  to  the 
charter-party;  and  although  it  was  the  duty  of  the 
master,  in  pursuance  of  the  charter-party,  to  have 
sailed  and  proceeded  with  the  said  ship  or  vessel  from 
Portsmouth  without  any  unnecessary  deviation ;  yet  the 
D^ndant,  not  regarding  the  charter-party,  nor  his 
promise  and  undertaking,  nor  his  duty  in  that  behali^ 
but  intending  to  injure  the  Plaintiffs  in  that  behalf  did 
not  nor  would,  although  not  prevented  by  the  restraint 
of  rulers  or  princes,  or  any  other  of  the  matters  or  things 
excepted  as  aforesaid,  after  the  making  of  the  charter- 
party,  sail  from  Portsmouth  aforesaid,  with  the  said  ship, 
and  in  ballast,  to  the  Island  of  St.  MichaeFs  without 
making  any  unnecessary  deviation  therefrom ;  but  on  the 
contrary  thereof,  after  the  making  of  the  said  charter- 
party,  to  wit,  on,  &C.,  at,  &&,  did  set  sail  with  and  carry 
the  said  ship  or  vessel  towards  Oporto^  and  on  arriving 
near  to  Oporto,  did  unnecessarily  and  improperly  sail  and 
proceed  back  again  to  Portsmouth  aforesaid ;  and  thereby 
did  make  an  unnecessary  deviation  out  of  the  voyage 
from  Portsmouth  to  the  Island  of  St.  MiciaeFs  in  the 
charter-party  mentioned,  whereby  the  ship  did  not  arrive 
at  St.  MtchaeTs  until  a  long  period  of  time  after  that  i^t 
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necessary  deviation  aforesaid.  By  means  of  which  said 
premises  the  ship  did  not  reach  the  port  of  London  with  a 
certain  cargo  of  fruit  in  boxes,  which  thePlaintifis  caused 
to  be  shipped  in  and  on  board  the  said  ship  or  vessel,  on 
her  arrival  at  Si.  MichaePs^  until  a  long  time,  to  wit, 
two  months  after  she  ought  in  due  course  to  have 
arrived  if  she  had  sailed  without  unnecessary  deviation 
to  St,  MichaePSf  according  to  the  true  intent  and  mean- 
ing of  the  said  charter-party.  By  reason  whereof  the 
said  cargo  so  loaded  on  board  the  said  ship  or  vessel 
was  of  much  less  value  than  it  might  and  otherwise 
would  have  been  if  the  Defendant  had  performed  the 
voyage  without  such  deviation  as  aforesaid.  And  thereby 
the  Plaintiffs  lost  divers  large  sums  of  money,  to  wit, 
the  sum  of  SQOL;  and  also  the  Plaintiffs,  by  reason  of  the 
delay  in  the  arrival  of  the  ship  or  vessel  as  aforesaid, 
were  forced  and  obliged  to  pay,  and  actually  paid,  to 
certains  persons,  to  wit,  to  Messrs.  Bmfliss  &  Co.,  and 
Messrs.  Webb  and  Pilcherj  to  whom  the  Plainti£&  had 
sold  the  cargo,  divers  large  sums  of  money,  to  wit,  the 
sum  of  260/.,  to  wit,  at,  &c. 

The  Defendant  pleaded  the  general  issue. 

At  the  trial  before  Tindal  C.  J.  it  appeared,  that  on 
the  20th  of  October  1832,  the  Plaintifls  chartered  the 
Defendant's  vessel,  the  Swallow,  then  lying  at^  Ports- 
mouth,  to  proceed  in  ballast  to  St.  MtchaeFs,  there  to 
take  on  board  a  cargo  of  fruit,  and  return  direct  to 
Ijondon.  For  the  purpose  of  loading  and  unloading, 
the  freighters  were  to  be  allowed  thirty-five  running 
days  in  the  whole,  if  required,  to  commence  on  the 
1st  of  December  then  next,  provided  the  vessel  should 
then  have  arrived  at  St.  MichaePs,  and  be  in  readiness 
to  receive  her  cargo.  The  freighters  were  also  to  be 
allowed  to  keep  the  vessel  ten  running  days  more  on 
demurrage ;  and  if  she  should  not  be  at  ^S^.  MichaeVs 
ready  to  receive  her  cargo  by  the  31st  of  Januart/i  then 
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next,  it  was  to  be  optional  with  the  freighters  to  load  or       1884* 
wotf  and  to  dedare  the  charter-party  null  and  void. 

The  usual  l^igth  of  the  voyage  from  England  to 
SL  Miekaefs  is  a  fortnight  or  three  weeks,  and  the  time 
consomed  in  loading  and  unloading,  about  a  week ;  so 
that,  if  the  Defendant  had  sailed  direct  for  St.  MichaePs 
about  the  time  he  executed  the  charter-party,  it  might 
reasonably  be  expected  that  he  would  have  delivered 
Us  cargo  in  London  by  the  1st  of  Jammry  ISSd.  In- 
stead, however,  of  proceeding  in  ballast  direct  for 
&  Miehad^Sj  the  Defendant,  on  the  7th  of  Naoemberj 
sailed  to  Oporto^  with  troops  for  Don  Pedro^  intending 
to  proceed  to  iS^.  MichaeVs  after  landing  the  troops. 
Being  prevented  from  effecting  his  purpose  by  Don 
Mipufs  batteries,  he  returned  to  Portsmouth  on  the 
28th  of  Naoember^  relanded  the  troops,  and  sailed  for 
SL  MidaeFs  on  the  6th  of  December.  He  arrived  at 
that  island  before  the  81st  of  January^  was  loaded  with 
onnges,  and  arrived  in  London  tm  the  1st  of  February .^ 
By  that  time  there  was  a  glut  of  oranges  in  the  market, 
and  the  price  had  fallen,  since  the  end  of  December 
(when  the  season  of  the  London  market  begins),  lOi.  6d. 
a  box,  which,  upon  the  whole  of  the  Swdlaafs  cargo, 
occaaioned  a  loss  of  more  than  260^ 

On  the  9th  of  Naoemberj  the  Plaintiffs,  being  in- 
finrned  that  the  Defendant  had  sailed  for  Oporto^  de- 
spatched a  letter  for  him  to  St.  MichaeVs^  in  which  they 
said,  ^*  In  having  taken  the  SvxtUam  to  Oporto  with 
passengers,  on  her  way  to  St.  MkhaeVsy  instead  of  pro- 
ceeding direct,  we  consider  you  to  have  deviated  from 
the  due  performance  of  the  charter-party  entered  into 
with  ns,  and  we  hold  you  liable  for  all  loss  or  injury 
which  may  arise  to  the  parties  interested  in  consequence 
of  your  not  proceeding  direct." 

The  Pkmtiffi  were  agents  for  Brander,  an  orange 
merchant  at  St.  Michad^s^  and  in  Naoembevj  subsequendy 
to  theur  addressing  to  the  Defendant  the  letter  of  the 
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18S4*  9th  of  that  month  complaining  of  bis  deviating  to 
OpariOf  they,  on  the  part  of  Brander^  contracted  to  let 
Bayliss  (with  whom  they  had  negotiated  on  the  20th  of 
October)  have  SS5  boxes  of  Brander^s  oranges  by  the 
SmaUam^  and  Webb  and  Pilcker  150  boxes,  at  the  market 
price  at  &.  MkhaePs*  The  oranges  were  received  by 
Baj/Uss  and  Webb  and  Pilcher^  who  paid  Brander  for 
them. 

In  the  fruit  trade,  the  early  ships  sail  about  the  end  of 
Oetobery  and  arrive  in  London  about  the  end  of  December : 
it  is  advantageous  to  be  early  in  the  market,  and  BiyUss 
and  WM  and  Pitcher^  having  been  led  to  expect  that 
the  Swallow  would  arrive  early,  called  on  the  Plaintiffs 
to  make  good  the  loss  incurred  by  the  fall  in  the  price 
of  oranges  in  the  London  market,  between  the  end  of 
December  and  the  1st  of  February.  The  PJaintifis  pud 
them  the  diflerenoe,  amounting,  as  above,  to  upwards  of 
S60/.,  and  sought  by  this  action  to  recover  corresponding 
damages  at  the  hands  of  the  Defendant. 

A  verdict  was  taken  for  254i.,  with  leave  for  the 
Defendant  to  move  to  enter  a  nonsuit,  in  case  the  Court 
should  be  of  opinion  that  the  stipulations  of  the  charter- 
party  were  satisfied  by  his  arriving  at  St.  Michad^s 
before  the  Slst  of  January  18SS,  or  to  reduce  the  ver- 
dict to  nominal  damages,  if  it  should  be  thought  the 
Plaintiffs  were  not  responsible  to  Bayliss  and  WeUf  and 
Pitcher. 

Wilde  Seijt  having  obtdned  a  rule  nisi  accordingly, 

Spankie  Seijt.  and  Watson  shew^  cause. 

1st.  The  stipulations  of  the  charter-party  were  not 
satisfied  by  the  Defendant's  arriving  at  St.  MichaeFs 
just  before  the  Slst  of  January.  If  he  did  not  arrive 
by  that  time,  the  Plaintiffs  had  the  option  of  rescinding 
the  contract;  Shtdnich  v.  Salmond{a) :  but  their  inten- 

(a)  3  Burr.  l6S7. 
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tiooy  and  his  coQtraety  was,  that  he  should  proceed  with- 
cot  delay  and  without  deviation.  This  might  be  inferred 
from  the  nttture  of  the  trade,  in  which  great  advantage 
k  derived  from  being  early  in  the  market;  but  it  is  in 
«ftct  expressly  provided  fi>r  by  the  stipulation,  that  the 
DeFeiidaQt  should  proceed  out  in  ballast  The  obvious 
meaning  of  that  stipulation  is,  that  he  should  not  lose 
time  by  engaging  in  any  other  adventure,  or  lessen  the 
«peed  of  his  vessel  outwards  by  any  kind  of  load.  And, 
even  without  such  stipulation,  it  is  the  duty*  of  the 
captain,  upoa  such  a  contract  as  diis,  to  proceed  on  his 
voyige  without  deviation  and  without  delay.  Thus, 
in  Davis  v,  Garrett  (a),  where  the  plaintiff  put  on  board 
defendant's  barge,  lime,  to  be  conveyed  from  the  Med^ 
»9  to  London,  the  master  of  the  barge  deviated 
mineoessarily  from  the  usual  course,  and,  during  the 
deviation,  a  tempest  wetted  the  lime,  and  the  barge 
taking  fire  thereby,  the  whole  was  lost;  it  was  held, 
that  the  defendant  was  liable.  The  same  principle  is 
eitablisbed  by  Max  v.  Baberts.  {b)  So,  in  Freeman  v. 
Taylor  {c\  the  plaintiff,  owner  and  captain  of  a  ship, 
agreed  by  eharter-party  to  proceed  to  the  Cape^  and, 
havii^  delivered  goods  there,  to  proceed  with  all  con- 
venient speed  to  Bombay^  where  the  freighter  engaged 
to  pat  on  board  a  cargo  of  cotton  for  England.  Plain** 
tiff  arrived  at  the  Gype,  and  might  have  proceeded  on 
his  voyage  in  two  days;  but  he  remained  there  ten, 
taking  in  cattle  for  the  Mauritius  on  his  own  account : 
he  went  round  by  the  Mauritius  on  his  way  to  Bombay, 
and  arrived  at  the  latter  place  six  weeks  later  than  he 
would  have  done  if  he  had  proceeded  thither  direct : 
odier  ships  had  arrived  in  the  n^ean  time:  the  freighter 
refused  to  load ;  and,  in  an  action  on  the  charter«party« 
the  jury  were  directed  to  consider  whether  the  deviation 
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was  such  as  to  have  deprived  the  freighter  of  the  benefit 
of  the  contract ;  and,  a  verdict  being  found  for  the  de- 
fendant) a  new  trial  was  refused.  And  in  Mount  v. 
Larkins{a\  where  the  defendant  executed,  28th  of 
February  1824,  a  policy  of  assurance  on  freight  from 
Sincapore  to  Europe,  with  liberty  to  sail  to,  touch,  and 
stay  at,  any  places  whatsoever,  to  load,  unload,  reload, 
and  for  all  necessary  purposes  whatever;  the  ship 
sailed  from  London  in  September  182S ;  and,  having  been 
detained  by  the  captain,  for  his  own  purposes,  at  Van 
Diemen's  Land,  did  not  arrive  at  Sincapore  till  the  30th 
of  March  1825;  she  sailed  thence  on  the  voyage  the 
3d  of  May  1825:  it  was  held,  that,  by  so  long  a  post- 
ponement of  the  risk,  the  defendant  was  discharged,  a 
jury  having  found  the  delay  unreasonable. 

The  captain  must  be  taken  to  know  the  custom  of  the 
trade^  and  the  importance  of  an  early  arrival  in  the 
•  market :  VaUance  v.  Demar.  {h) 

2dly.  The  Plaintiffs  are  entitled  to  retain  their  verdict 
for  the  whole  amount.  It  is  true  that  the  cargo  was 
consigned  to  Bayliss  and  Webb  and  Pikher ;  but  the 
Plaintiffs  were  impliedly  responsible  to  them  for  the 
vessel's  early  arrival  in  the  market,  and  for  the  con- 
sequences of  her  delay.  Even  as  agents  or  trustees  for 
them,  or  as  consignors,  they  had  such  a  special  property 
in  the  cargo  as  would  entitle  them  to  recover  damages 
in  trover  against  the  Defendant  for  loss  by  improper 
detention;  and,  on  the  same  principle,  they  ought  to 
recover  for  loss  occasioned  by  the  Defendant's  delay. 
In  Moore  ^i*  Wilson  {c)  it  was  held,  that  the  consignor 
might  recover  against  a  carrier  for  non-delivery,  al- 
though the  charge  for  carriage  was  to  be  paid  by  the 
consignee:  Davis y.  James  (d).  Freeman  v.  Birch,  {e) 


(a)  8JBIn^&.108. 
(h)  1  Campb.  503. 
(c)  1  T.  R.  659. 


(d)  5Surr.26S0. 

(e)  1  Nev.  Ss  Man.  420. 
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Vmde.  The  fruit  market  continues  in  London  for  1834. 
some  months ;  and  though  an  early  arrival  may  some- 
times be  advantageous,  there  is  nothing  on  the  face  of 
this  charter-party  to  shew  that  an  early  arrival  was  Ajxuis. 
intended  or  desired  by  the  PIainti£&.  On  the  contrary, 
the  sUpulation,  that  the  Plaintiffs  might  rescind  the  con- 
tract if  the  Defendant  did  not  arrive  at  St.  MichaeVs  by 
the  31  St  ci  January ^  leads  to  the  inference  that  the 
Defendant's  engagement  would  be  satisfied  if  he  arrived 
by  that  day.  If  the  Plaintiff  had  desired  an  earlier 
voyage,  they  would  have  inserted  an  earlier  day  in  that 
stipulation :  and  the  time  allowed  for  running  days  and 
demurrage  leads  to  the  same  conclusion.  In  Max  y. 
BobertSj  Davis  v.  Garrett^  Freeman  v.  Taylor^  and  Mount 
V.  Larkins^  the  time  for  the  voyage  was  not  defined  by 
any  such  specification  of  a  particular  day  beyond  which 
the  shipowner  was  to  have  no  claim ;  and  deviation  or 
unreasonable  delay  expressly  appeared.  ,  Here,  the 
captain  arrived  within  the  specified  time ;  and,  provided 
he  accomplished  that,  he  had  a  right  in  the  interval  to 
employ  his  vessel  as  he  pleased.  With  respect  to  the 
custom  of  the  trade,  he  was  bound  to  know  the  course 
of  the  voyage  as  to  stowing  and  navigating  his  vessel ; 
but  the  rise  or  fall  of  price  in  the  London  market  is  a 
matter  out  of  his  department  Having  arrived  before 
the  last  day  stipulated  by  the  Plaintiffs,  he  must  be 
deemed  to  have  arrived  within  a  reasonable  time. 

But,  at  all  events,  the  Plaintiffs  are  entided  only  to 
nominal  damages.  The  loss  occasioned  by  the  fall  in 
the  market  fell,  in  the  first  instance,  upon  Bayliss  and 
Wdb  and  Pilcher,  the  consignees  of  the  cargo;  and  the 
Plaintifis,  having  entered  into  no  agreement  that  the 
cargo  should  arrive  within  any  given  time,  were  under 
no  obligation  to  reimburse  the  consignees.  The  con- 
tract for  the  sale  of  the  oranges  to  Bayliss  and  Webb  and 
Pitcher  was  not  entered  into  till  after  the  Plaijiti£&  knew 
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1834.  the  Defendant  had  sailed  for  Oporto.  They  oooTd  not, 
therefore^  at  the  time  of  that  contract,  have  engaged 
with  Bayliss  and  Weib  and  PUcher  that  the  SwaOam 
should  sail  difect  to  Si.  MiehaeVn. 

TiNDAL  C.  J.  This  case  comes  before  the  Cbnrt  on 
two  distinct  grounds*  The.  first,  on  a  motion  to  enter  a 
nonsuit ;  the  other,  that  the  verdict  for  2S^U  be  vednoed 
to  nominal  damages. 

We  think  that  the  verdict  ought  to  stand,  bat  that  it 
should  be  reduced  to  nominal  damages* 

The  broad  question  is,  whether,  upon  the  construction 
of  the  charter-party,  there  has  been  unnecessary  dday  in 
commencing  the  voyage  to  St.  MiduuVs, 

Upon  general  principles,  in  all  contracts  by  charter- 
party,  where  there  is  no  express  i^reement  as  to  time^ 
it  is  an  implied  stipulation  that  there  shall  be  no  un- 
reasonable or  unusual  delay  in  commencing  the  voyage; 
and,  after  it  has  been  commenced,  no  deviation. 

And  the  qaestion  here  is,  whether  the  Defendant 
sailed  within  a  reasonable  time  according  to  the  terms 
of  his  Charter-party.  All  the  authorities  concur  in 
stating,  that  the  voyage  must  be  commenced  within  a 
reasonable  time;  and  they  are  all  cited  and  commented 
upon  in  Freeman  v.  Taylor  and  Mount  v.  Larkins.  If  that 
be  the  general  rule,  where  there  b  any  delay  in  a  voyage 
it  is  incumbent  on  the  party  to  account  for  it  In 
many  cases  it  may  be  difficult  to  say  what  is  a  reasonable 
or  an  unreasonable  time  for  commencing  a  voyage.  It 
is  better,  therefore,  to  refer  to  the  contract  itself  and 
see  whether  the  voyage  performed  is  conformable  to 
that  pointed  out  by  the  contract- 
Now,  looking  at  this  contract,  I  think,  with  a  view  to 
the  object  of  the  voyage,  its  commencement  was  delayed 
an  unreasonable  time. 

The  charter-par^  was  entered  into  the  20th  of  October 
1832,  and  provides,  that  the  Swallow^  <*  bemg  tight, 
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staoDch,  strong,  and  in  every  way  fitted  for  tbe  voyage,        18d4. 
shall  proceed  in  ballast  to  &.  MichaeTs.^* 

I  do  not  lay  stress  on  the  stipulation  for  proceeding 
in  ballast,  any  further  than  that  it  seems  to  refer  to  a 
voyage  in  which  the  master  should  not  lie  by  to  take  in  a 
cargo^  which  might  delay  the  ship  on  her  voyage.  The 
instrument  then  goes  on, —  <<  shall  there  receive  on  board 
a  complete  cargo  of  fruit;  and,  having  been  so  loaded, 
shall  proceed  with  the  said  cargo  direct  to  the  port  of 
London."  Then,  after  some  stipulations,  to  which  it  is 
unnecessary  to  refer,  —  <<  for  the  purpose  of  loading  and 
unloading,  the  a£freighters  or  their  agents  shall  be 
allowed  the  space  of  thirty*five  running  days,  if  re- 
quired, to  commence  on  the  1st  of  December,  provided 
the  vessel  should  then  have  arrived  atS^.  Michaeff Sj  and 
be  allowed  to  keep  the  vessel  on  demurrage  ten  days 
over  and  above  the  running  days." 

Now,  inasmuch  as  the  parties  have  stipulated  that 
the  lay  days  shall  commence  on  the  1st  of  December,  it 
may  be  inferred  that  they  contemplated  the  voyage  to 
SL  MkhaeFs  should  terminate  by  that  day.  If,  indeed, 
by  any  accident  or  unforeseen  cause,  which  should 
excuse  the  master,  the  vessel  should  arrive  later,  the 
charterer  would  have  no  just  cause  of  action :  but  the 
intention  at  the  time  was,  that  the  object  of  the  voyage 
should,  if  possible,  take  eflfect  from  the  1st  of  December. 
That  it  might  have  taken  efiect  from  that  time^  is  clear; 
for  the  voyage  usually  lasts  a  fortnight  or  three  weeks, 
and  the  vessel  sailed  for  Oporto  on  the  7th  of  November* 

The  instrument  then  goes  on,  ^^  That,  in  case  the 
iFessel  should  not  be  arrived  at  Si.  MicbaePs,  and  in 
readiness  to  receive  her  cargo  by  the  31st  of  January 
next,  it  shall  be  optional  with  the  agents  of  the 
affreighters  whether  they  load  or  not;  and  in  case  they 
decline  loading,  the  charter-party  shall  be  null  and  void." 
That  was  to  give  the  charterer  the  option  of  repudiating 
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1884.       the  contract  if  the  vessel  should  arrive  too  late  for  any 
useful  purpose,  although,  if  she  had  been  detained  by 
any  justifiable  cause,  be  might  have  no  right  of  action 
Adams.       against  the  owner. 

And  all  the  evidence  in  the  cause  goes  to  shew  that 
the  intention  of  the  parties  in  entering  into  this  contract 
was  such  as  I  have  described :  the  course  of  the  trade 
in  London^  which  requires  a  speedy  voyage,  and  gives 
advantages  to  those  who  are  first  in  the  market;  and 
the  letter  of  the  9th  of  November^  in  which  the  Plaintifi 
say,  '<  In  having  taken  the  SmaUao)  to  Oporto  with 
passengers,  on  her  way  to  St.  MkhaeVs^  instead  of  pro- 
ceeding direct,  we  consider  you  to  have  deviated  from 
the  due  performance  of  the  charter-party  entered  into 
with  us,  and  we  hold  you  liable  for  all  loss  or  injury 
which  may  arise  to  the  parties  interested  in  consequence 
of  your  not  proceeding  direct." 

I  think,  therefore,  that,  as  the  commencement  of  the 
voyage  was,  without  any  justifiable  cause,  delayed  till 
the  6th  of  December  J  an  action  lies  for  the  Plaintiffi. 

As  to  the  second  point,  if  the  charter-party  has  been 
broken,  although  the  Plaintifis  may  have  incurred  no  ac- 
tual damage,  the  law  gives  them  nominal  damages.  But 
the  Plaintiffs  allege  special  damage,  and  it  is  for  tbem  to 
make  out  that  allegation.  They  state  in  the  declaration, 
<^  that  thereby  the  Plaintiffs  lost  divers  large  sums,  to  wit, 
the  sum  of  SOO/. ;  and  also  the  Plaintiffs,  by  reason  of 
the  delay  in  the  arrival  of  the  ship  or  vessel  as  aforesaid, 
were  forced  and  obliged  to  pay,  and  did  actually  pay,  to 
certain  persons,  to  wit,  to  Messrs.  Bayliss  and  Co.,  and 
Messrs.  Webb  and  Pilcher^  to  whom  the  Plainti£&  had 
sold  the  cargo,  divers  large  sums  of  money,  to  wit,  the 
sum  of  260/." 

Looking  at  the  evidence,  it  does  not  appear  that  any 
such  contract  was  entered  into  by  the  M^AndrewSf  as 
agents  of  Brander^  with  Webb  and  Pilcherj  and  with 
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A^Ztss,  as  should  entitle  the  latter  to  sue  the  M^ Andrews  /        1SS4. 
or  that  any  cargo  of  theirs  has  been  kept  back  for  the 
delay  of  which   M^Andrews  are  responsible  to  them. 
The  damages,  therefore,  must  be  reduced  to  1^. 

Pabk  J*  In  all  contracts  by  charter-party  expedition 
is  of  importance^  for,  by  delay,  the  whole  object  of  the 
voyage  may  be  defeated :  but  expedition  appears  to  be 
peculiarly  of  importance  in  the  trade  in  which  the 
Flaintiffi  are  engaged;  and  Lord  Tenterden  lays  it  down, 
in  his  work  on  shipping,  that  the  intention  of  the  parties 
is  to  be  looked  to  with  reference  to  the  trade  in  which 
they  are  engaged.  Looking  at  this  charter-party,  I 
entertain  no  doubt  as  to  the  intention  of  the  parties,  that 
tberoyage  should  be  commenced  with  all  reasonable 
expedition ;  and  the  law  in  our  books,  on  this  point,  is 
the  same  as  with  foreign  nations. 

Em^igon  (c.  13.  1. 10.)  discusses  the  lawfulness  of 
undertaking  another  voyage  pending  an  insurance. 
After  citing  two  old  cases,  in  which  it  had  been  decided 
by  the  French  courts  that  such  voyage  might  lawfully  be 
undertaken,  he  observes :  —  *'  Mais  cette  jurisprudence 
etait  contraire  au  principe  etabli  dans  la  prdc^dente 
section,  et  a  la  doctrine  de  tons  nos  auteurs,  qui  nous 
apprennent  que  si,  avant  que  la  voyage  assur^  soit 
commence,  le  capitaine  en  entreprenne  un  autre,  Passu- 
ranoe  est  nuUe,  et  la  prime  doit  etre  restitu^"  This 
was  cited  in  Mount  v.  Larkinsj  where  the  judgment 
turned  on  the  same  general  principles ;  and  the  same 
law  was  laid  down  in  Freeman  v.  Taylor.  There,  the 
plainu£^  owner  and  captain  of  a  ship,  agreed  by  charter- 
party  to  proceed  to  the  Cape^  and,  having  delivered 
goods  there,  to  proceed  with  all  convenient  speed  to 
Bombay^  where  the  freighter  engaged  to  put  on  board 
a  cargo  of  cotton  for  Englatid.     Plaintiff  arrived  at  the 
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1SS4.  Cbpr,  and  might  have  proceeded  on  his  voyage  in  two 
days;  but  be  remained  there  ten,  taking  in  cattle  for  the 
Mauritius  on  his  own  account  He  went  round  by  the 
Mauritius  in  his  way  to  Bombi^j  and  arrived  at  the 
latter  place  six  weeks  later  than  he  would  have  done  if 
he  had  proceeded  thither  direct:  other  ships  had  ar- 
rived in  the  meantime.  The  freighter  refiised  to  load ; 
and,  in  an  action  on  the  charter-par^,  the  jury  were 
directed  to  consider  whether  the  deviation  was  such  as 
to  have  deprived  the  freighter  df  the  benefit  of  the 
contract;  and  a  verdict  being  found  for  the  defendant, 
the  Court  refused  to  grant  a  new  trial. 

So,  in  Palmer  v.  Marshall  (a),  Tindal  C.  J.  said, 
**  The  policy  bore  date  the  28th  of  January  1831,  and 
the  vessel  remained  in  the  float  at  Bristol  from  the  date 
of  the  policy  till  the  17th  of  32ay,  when  she  sailed  on 
her  voyage,  and  was  shortly  afterwards  lost.  A  policy 
efiected  in  these  terms,  and  in  this  shape,  implies  that 
the  voyage  insured  shall  be  very  shortly  commenced,  or 
is,  at  all  events,  in  the  near  contemplation  of  the 
parties ;  and  when  we  see  that,  in  the  present  instancy 
the  voyage  was  not  commenced  till  the  middle  of  21%, 
we  are  bound  to  say  that  the  delay  was  unreasonable, 
unless  it  be  accounted  for."  And  Jlderson  J.  said,  "  A 
delay  in  sailings  in  order  to  be  justified,  must  be  a  delay 
incurred  for  the  purpose  of  the  voyage."  And  there 
was  no  reason  why  this  vessel,  when  the  Defendant  had 
entered  into  the  chtirter-party  on  the  20th  of  October, 
should  take  an  intermediate  voyage  with  troops  for  Don 
Pedro, 

But  the  strongest  case  is  Davis  v.  Garrett,  when 
Tindal  C.  J.  says,  "  We  cannot  but  think  that  the  law 
does  imply  a  duty  in  the  owner  of  a  vessel,  whether  a 
general  ship,  or  hired  for  the  special  purpose  of  the 

(a)  8Bingh.318. 
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ToyBge,  to  proceed  without  unnecessary  deviation  in  the       1834. 
nsaal  and  customary  course.'^ 

And  it  is  not  usual  or  customary  to  touch  at  Oporto 
in  the  voyage  to  St  MickaePs.  The  whole  of  the  evi- 
dence shews,  that,  though  some  persons  may  speculate 
ibr  cargoes  at  die  close  of  the  season,  an  early  and'ex*^ 
peditious  voyage  to  Si.  MichaeVB  gives  the  merchant  an 
advantage  in  the  market.  The  number  of  running  days 
was  probably  appointed  with  a  view  to  any  accident 
that  might  detain  the  vessel ;  and  the  word  direct^  ap- 
plied to  the  homeward  voyage,  does  not  imply  that  the 
master  was  to  be  at  liberty  to  deviate  on  the  outward 
Tojage.  On  this  contract,  therefore,  it  seems  to  me 
clearly  the  intention  of  the  parties  that  the  vessel  should 
sail  £yr  her  destination  immediately;  and  the  letter  of 
the  9th  of  Naoember  is  highly  confirmatoty  of  this. 
With  respect  to  the  damages,  I  at  first  entertained  some 
doabc ;  but,  as  it  Is  admitted  that,  to  entitle  the  Plain- 
tiffi  to  sue  the  Defendant,  Webb  and  PilcAer  should 
be  in  a  situation  to  have  sued  the  Plaintiffs,  and  as 
there  appears  to  be  no  contract  on  which  they  could 
have  proceeded,  I  yield  to  the  opinion  of  the  rest  of 
the  Court. 

Gaszlee  J.  The  first  point  has  been  so  fully  dis- 
cussed, that  I  shall  add  no  more.  There  is  nothing  to 
take  this  case  out  of  the  general  principle  so  fi*equendy 
laid  down,  and  particularly  relied  on  in  Davis  v. 
GeoTttt* 

As  to  the  damages,  it  is  agreed  that,  before  the  Plain- 
tifi  can  recover  against  the  Defendant,  they  must  make 
ODt  that  they  were  themselves  liable  to  the  suit  of  Wdfb 
and  PUcher.  That,  they  have  failed  to  establish;  and 
thoogh  Bayliss  began  to  negotiate  on  the  20th  of  Ocicber^ 
he  came  to  no  agreement  till  near  the  end  of  Naoember^  a 
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lSS4f.        fortnight  after  the  Plainti£&  had  complained  that  the 

Defendant  had  broken  the  terms  of  his  charter-party ; 

M^Akdbew  j^jjJ^  g^gjj  j^  ^^^^  transaction,  the  Plaintiffs  appear  to 
Adams.  b^^^  acted  rather  as  agent  of  Brander  than  on  their  own 
account.  Nor  was  the  contract  with  Webb  and  Pilcher 
entered  into  before  the  23d  of  November.  I  think, 
therefore,  on  these  grounds,  the  damages  must  be 
reduced. 

BosANQUET  J.  I  am  of  the  same  opinion  on  both 
points.  The  general  principle  is,  that  he  who  enters 
into  a  contract  is  bound  to  perform  it  within  a  reason- 
able time,  unless  there  be  provision  to  the  contrary; 
and  I  see  nothing  in  this  contract  to  controul  the 
general  principle.  The  vessel  is  to  proceed  to  St. 
MichaeVs  in  ballast;  which  shews  that  it  was  wished  she 
should  not  be  impeded  by  engaging  in  other  traffic 
The  lay  days  are  to  commence  from  the  1st  of  De- 
cember; which  shews  the  time  of  arrival  in  the  contem- 
plation of  the  parties ;  and  the  charterer  is  to  have  the 
option  of  being  off  his  bargain  if  the  vessel  does  not 
arrive  out  by  the  31st  of  January,  That  is  a  stipulation 
inserted  on  his  behalf  to  quicken  the  owner,  but  does 
not  absolve  the  owner  from  using  all  reasonable  expedi- 
tion. Then,  the  contract  is  executed  on  the  20th  of 
October^  and  the  vessel  sails  on  the  7th  of  Novem- 
ber s  which,  under  ordinary  circumstances,  would  have 
brought  her  to  St.  MichaeV^  by  the  1st  of  December. 
But  the  captain  takes  in  troops  and  sails  for  Oporto^ 
which  delays  him  till  the  6th  of  December  ;  so  that  the 
Plaintiffs  have  lost  the  chance  of  advantage  they  would 
have  derived  from  the  vessel's  early  arrival  in  the 
market  I  consider  this  clearly  a  breach  of  the  charter- 
party,  for  which  an  action  lies.  Then  comes  the  ques- 
tion, what  damages  they  are  entitled  to.     Now,  the 
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Plaiodfi  were  not  principals,  but  entered  into  the  char- 
ter-party for  the  benefit  of  others  who  might  ship  a 
cargo;  they  therefore,  personally,  have  sustained  no 
loss;  but  if  they  have  entered  into  any  contract  by 
which  they  have  bound  themselves  to  deliver  goods  by 
a  certain  time,  and  have  paid  damages  upon  failing  to 
do  so,  they  may  call  on  the  Defendant  to  make  good 
such  loss.  However,  they  do  not  appear  to  have  been 
placed  in  any  such  circumstances.  The  contract  with 
Ba^  was  not  entered  into  till  after  they  had  com- 
pUned  of  a  breach  of  contract  on  the  part  of  the 
Defendant. 

The  Plaintifis,  therefore,  are  entitled  to  retain  their 
verdict,  but  only  for  nominal  damages. 

Rule  absolute  to  reduce  the  verdict  to  nominal 
damages. 


45 
18S4. 
M'Andrew 

V, 

Adams. 


Cooper  v.  Blandy  and  Another. 


May  SO. 


VEPLEVIN.     The  Defendant  Blamfy  avowed  for  The  Plaintiff 

two  years  and  a  half  rent,  due  from  the  Plaintiff  as  ^*°^®  ^^ 
tenant  to  Blandy^  under  a  demise  of  the  premises  at  60/.  under  one 
a  year.  ^^^  ^^  P^^ 

The  Defendants  also  made  cognizance  as  bailiffs  of  ^istreubythe 
Jama  Temple  Manseh  Defendant: 

And  the  Plaintiff  pleaded  rum  tenuit.  J^'  ^J  ^^ 

At  the  trial  it  appeared  that  the  Plaintiff  had  obtained  this  fact,  the 
possession  of  the  premises  (the  Three  Tuns  tavern  in  Plaintiff  was 
Fetter  Lane)  from  Nightingalej  the  preceding  occupier,  ^p^^  ^^ 

Defendants' 
title  to  the  rent,  notwithstanding  the  Defendant  inadvertently  put  in  evidence  a 
document  which  shewed  that  the  Plaintiff's  predecessor  occupied  under  a  lease 
to  which. the  Defendant  was  in  law  a  stranger. 


H 
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18S4.  and  had  taken  Nightingales  stock;  that  Nig^ingak 
succeeded  one  Perry^  and  Perry  one  Ndson. 

The  Defiandants  proved  that  Perry  had  paid  rent  to 
BlanAf  under  a  distress  in  February  1829,  and  Nightinr 
gale  in  February  18S1. 

The  Defendants  then  put  in  evidence  a  deed  of 
October  1809,  by  which  James  Temple  Mansd  and  his 
wife  demised  the  premises  to  Nelson  for  thirty-one 
years. 

It  appeared,  however,  that,  in  1809  and  previously, 
the  legal  interest  in  the  premises  was  in  Alexander  and 
Bardayj  the  trustees  under  Mr.  and  Mrs*  MamePs 
marriage  settlement;  and  that  Alexander^  as  agent  for 
the  ManselSi  had  often  received  the  rent  from  Nelson. 

Mansel  and  his  wife  died  in  1825 ;  and  in  April  1826, 
under  a  decree  of  the  Master  of  the  Rolls,  Alexander 
and  BarcUof  conveyed  the  fee  simple  in  the  premises  to 
the  Defendant  Blandy,  to  whom  Mansel  and  his  wife 
were  largely  indebted. 

The  jury  having  found  a  verdict  for  the  Defendants, 

Atcherley  Serjt,  pursuant  to  leave  given  at  the  trial, 
moved  to  set  it  aside  and  enter  a  verdict  for  the 
Plaintifl^  on  the  ground  that  the  Defendants,  after 
shewing  that  the  Plaintiff  occupied  the  premises  by 
virtue  of  the  lease  granted  by  Mansel  and  wife  in  1809, 
ought,  in  order  to  justify  a  distress  for  rent,  to  have 
gone  on  and  have  shewn  a  conveyance  of  the  reversion 
from  Mansel  and  wife  to  the  Defendant  Blandy. 

Mereoaether  Seijt.  shewed  cause.  The  Piaintifl^ 
having  come  in  under  Perry  and  Nightingale^  must 
stand  in  the  same  situation  with  respect  to  tide  as  his 
predecessors.  Now  Perry ^  in  1829,  and  Nightingale  in 
1831,  submitted  to  pay  rent  under  a  distress  made  by 
Blandb/ :  after  payment  under  such  circumstances  they 
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were  estopped  to  dispnte  Blandt^s  title ;  and  therefore 
the  Plainti£^  claiming  under  diem,  is  estopped  also. 
Where  the  lessor^s  estate  has  expired,  and  the  lessee 
is  exposed  to  another  claiuMint,  he  may,  in  some  cases, 
set  up  those  facts  against  the  lessor's  claim:  Eogers 
?•  Piieher*  (a)  But,  here,  there  is  no  other  claimant^ 
nor  any  evidence  that  Bland/s  interest  has  expired. 
In  Bennie  v.  Robinson  (6),  where  A,  hired  apartments 
by  the  year  of  ^•,  B.  afterwards  let  the  entire  house 
to  C,  who  sued  A.  in  an  action  of  use  and  occupation 
fiir  the  hire  of  the  apartments,  it  was  held  that  A,  could 
not  impeach  Cs  title ;  and  Doe  v.  Parker  (c)  is  to  the 
same  effect 


1834. 

COOPBB 

V, 

Blanst. 


AtdierUy  and  Kelly  in  support  of  the  rule. 

The  Plaintiff  and  his  predecessors.  Perry  and 
Nightingale^  stand  in  the  situation  oi  Nelson^  the  original 
lessee  under  the  lease  of  1809,  from  whom  they  claim. 
And,  as  Nelson  would  have  been  estopped  to  dispute 
the  tide  of  Mansel  and  wife,  the  lessors  in  that  lease, 
or  of  any  who  daim  under  Mansel  and  wife,  so  is  the 
Plaintiff.  But  the  rule  of  estoppel  goes  no  further: 
they  may  dbpute  the  title  of  a  stranger;  and,  upon  the 
eridenoe  in  this  case,  the  avowant  is  a  stranger  to 
Mansel  and  wife.  The  payment  of  rent  is  only  prim& 
fine  evidence  of  admission  of  dtle,  which  may  aftei^ 
wards  be  rebutted  by  the  parties  shewing  it  was  paid 
under  a  mistake.  And,  even  if  it  should  be  thought 
that,  after  such  payments,  the  Plaintiff  was  estopped  to 
produce  evidence  infirmatory  of  the  avowant's  tide^  yet, 
when  the  avowant  has  himself  shewn,  by  the  deeds  he 
has  given  in  evidence,  that  he  has  no  dtle  to  distrain^ 
the  Phundff  may  take  advantage  of  what  appears  on  the 


(a)  6  Taunt.  SOS. 
h)  1  Bmgh.  147. 


(c)  PeaMs  Evid.  flSS. 
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avowantfs  own  shewing.  Here  the  avowant  has  shewn 
that  the  Plaintiff  occupied  the  premises  by  virtue  of  a 
lease  from  Mansel  and  wife;  and  he  has  shewn  no 
conveyance  of  the  reversion  from  Mansel  and  wife  to 
himself,  no  confirmation  of  the  lease,  nor  any  attorn- 
ment by  the  Plaintiff*  Upon  his  own  shewing,  there- 
fore, he  has  no  title  to  distrain ;  and,  being  destitute  of 
such  title,  he  falls  within  the  rule  established  in  Rogers 
V.  Pitcher.  In  Fenner  v.  Duplock{a)  it  was  held, 
that  payment  of  rent  by  a  lessee  to  a  lessor  after  the 
lessor's  title  had  expired,  and  after  the  lessee  had 
notice  of  an  adverse  claim,  did  not  amount  to  an 
acknowledgment  of  title  in  the  lessor,  or  to  a  virtual 
attornment,  unless,  at  the  time  of  payment,  the  lessee 
knew  the  precise  nature  of  the  adverse  claim,  or  the 
manner  in  which  the  lessor's  title  had  expired. 


TiNBAL  C.  J.  I  am  unable  to  perceive  any  sufficient 
ground  for  exempting  this  case  from  the  ordinary  rule 
which  prevails  between  landlord  and  tenant,  namely, 
that,  where  a  party  has  enjoyed  land,  he  is  estopped  to 
dispute  his  landlord's  title.  Here,  the  Plaintiff  occupied 
the  premises  in  question  from  IBS]  to  1833.  The 
avowant  distrains  and  avows  for  two  years  and  a  halfs 
rent ;  and  all  he  is  bound  to  prove  under  the  avowiy  is, 
that  the  Plaintiff  was  actually  tenant  at  a  certain,  rent, 
and  that  the  rent  was  in  arrear.  It  is  immaterial  whether 
the  Plaintiff  occupied  under  a  lease,  or  as  a  tenant  from 
year  to  year.  At  the  trial  the  Defendant  might  have 
confined  himself  to  the  fact,  that  two  persons,  Nig/Uiti' 
gale  and  Perry ^  had  occupied  the  premises  from  1827 
to  1830,  and  had  paid  rent  to  him,  60/.  a  year  by 
quarterly  payments.  Then,  upon  proving  that  the 
Plaintiff  came  in  under  Nightingale  and  Perry^  the  law 
would  have  implied  a  tenancy  from  year  to  year.     Had 


(a)  2  Bingh.  10 
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be  confined  his  proof  to  those  facts,  the  payment  of  1834. 
rent  to  Nightingale  and  Perry  under  a  distress  would 
iia?e  been  such  an  acknowledgment  of  the  Defendant's 
title»  as  would  have  precluded  the  Plaintifi^  coming  in 
noder  Nightingale  and  Perry^  from  raising  any  dispute. 
Bnt  because  the  Defendant  went  further,  and  unneces- 
sarily put  in  evidence  the  deed  of  1809,  it  is  contended 
that  he  has  himself  shewn  he  is  not  entitled  to  the  rent. 
That  deed  is  a  lease  made  by  Mansell  and  wife,  by 
which  they  demise  the  premises  to  rfehon^  to  hold  for 
thirty-one  years ;  and  it  is  urged  that  the  rent  paid  by 
Nightingale  and  Perry^  was  paid  in  affirmance  of  that 
lease,  and  that  the  tenants  may  now  say  to  their  land- 
lord, <^  We  require  you  to  go  on  and  shew  a  conyeyance 
of  the  reversion  to  yourself."  Why  is  that  necessary  ? 
Nightingale  and  Perry  have  already  admitted  the  De- 
fendant's title  as  landlord.  If  they  apprehended  a 
daim  from  any  other  quarter,  why  did  they  not  dispute 
his  title  when  he  levied  a  distress  for  rent  ?  Their  ab- 
staining from  dispute  at  that  time,  is  an  admission  that 
he  had  a  right  to  the  rent ;  and  why  are  we  to  presume^ 
m  fevour  of  one  who  has  admitted  the  landlord's  title 
by  payment  of  rent  under  a  distress,  that  the  landlord 
is  not  entitled  to  receive  it  ? 

Whether  or  not  such  a  payment  is  in  all  cases,  and  at 
all  events,  an  estoppel  which  precludes  the  occupier  from 
shewing  that  some  other  person  is  entitled,  we  need 
not  decide  here.  In  Sogers  v.  Pitcher  it  was  held, 
that  under  some  circumstances  it  may  not  be  an  estoppel. 
But  it  is  not  pretended  here  that  any  other  person  is 
entitled  to  the  rent;  and  after  two  successive  tenants, 
under  whom  the  Plaintiff  comes  into  possession,  have 
admitted  the  Defendant's  titl^  we  are  called  upon  to 
say  he  has  none.  Before  calling  on  us  to  come  to  any 
sadi  conclusion,  the  Plaintiff  should  at  least  shew  that 
he  paid  the  rent  to  the  Defendant  by  mistake,  and  that 
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some  other  person  is  entitled  to  receive  it  So  &r  from 
that,  there  was  every  reason  for  supposing  that  the  right 
to  dbtrain  was  with  the  Defendant  He  had  purchased 
the  property)  and  under  that  purchase  he  might  be  in 
possession  of  some  other  deed,  which,  under  the  cir* 
cumstances,  he.  was  not  bound  to  produce  at  the  tridb 
Aod  the  evidence  shewed,  either  that  the  Plaintiff  was 
dealing  with  the  Defendant  as  purchaser  in  fee  of  the 
property,  or  that  the  lease  of  1809  was  made  by  persons 
who  had  no  right  to  grant  it,  and  then  Nightingale  and 
Perry^  in  whose  place  the  Plaintiff  stood,  were  only 
tenants  from  year  to  year. 

Here,  therefore,  we  have  a  person  who  has  enjoyed 
the  land ;  whose  predecessors  have  admitted  the  land- 
lord's title;  but  who,  when  called  upon  to  pay  rent,  says, 
'^  Because  the  landlord  has  put  in  evidence  a  deed  which 
raises  a  doubt,  but  does  not  necessarily  militate  with  a 
Hght  to  dbtrain,  I  ought  to  be  exempted  from  the  pay* 
ment  of  rent"  He  cannot  be  permitted  to  exonerate 
himself  by  such  an  argument,  and  therefore  the  rule 
must  be  discharged. 


Park  J.  The  argument  at  the  bar  turns  on  the 
fallacy  of  assuming  that  the  rule  of  law  which  precludes 
a  tenant  from  disputing  his  landlord's  title,  is  an  ex- 
ception to  the  general  principle,  under  which  the  actor 
in  a  cause  is  required  to  establish  his  claim ;  whereas 
it  is  itself  a  general  rule,  to  which  the  cases  cited,  as 
Meters  v.  Pitcher^  Fenner  v.  Duplock  and  others,  are 
cases  of  exception.  In  those  cases,  the  title  of  the 
lessor  had  expired,  and  other  persons  were  entitled  to 
the  rent.  Here,  the  rent  has  been  paid  constantly  to 
the  same  person,  and  no  other  has  put  in  any  claim.  It 
is  a  bare  case  of  a  tenant  who  has  paid  rent  to  the  only 
person  who  claims  to  be  landlord.  Nightingale  and 
Perry  never  paid  to  any  but  the  Defendant,  and  the 
Plaintiff  stands  in  the  same  situation  as  Nightingale  and 
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Tstrryn  The  Defendant  introduced  the  deed  of  1809  18d4, 
QDoecessarily :  he  might  have  rested  his  case  with  the 
paynienta  by  Nightingale  and  Perry,  and  the  assign- 
oeiits  to  the  Plaintiff.  Then,  PanUmr.  Jones  (a)  is  in 
poiBt.  There^  the  defendant  had  never  paid  rent 
penonally  to  the  plaintiff,  and  she  did  not  give  strict 
efidenoe  of  title ;  but  it  was  proved,  that  in  January 
1811,  the  defendant  being  in  possession  of  the  pre- 
nuses,  die  distrained  on  his  goods  for  S9l,  ISs.,  stated 
to  be  arrears  of  rent  then  due  from  him  to  her  as  his 
landlady.  He  Ad  not  replevy,  and  the  goods  were 
sold  to  satisfy  the  rent  It  was  contended  on  behalf  of 
the  Defendant,  that  payment  under  the  distress  was  no 
acknowledgment  of  a  tenancy  by  the  party  submitting  to 
it.  Bat  Beytey  J.  said,  *^  I  have  no  doubt  that  submit- 
ting to  a  distress  acknowledges  the  tenancy.  The  land- 
lord, after  distraining,^  cannot  bring  an  ejectment ;  and 
the  oecapier,  if  he  does  not  replevy,  I  think,  is  preduded 
from  denying  the  tide  of  the  landlord.'' 

Here  there  have  been  three  distresses;  one  upon 
Perryf  and  two  upon  Nightingale^  all  in  the  name  of 
Blamdyf  the  Defendant.  His  title  was  never  disputed 
hj  them,  and  there  is  no  one  to  claim  in  opposition  to 
it  The  law  and  justice  of  the  case  coincide,  and  tlie 
rrie  most  be  discharged. 

Gaseuce  J.  The  question  is,  whether  or  not  the 
Plaintiff  was  tenant  to  the  Defendant;  and  all  the  facts 
disclosed  go  to  prove  the  affirmative.  In  1827,  it  ap- 
pears that  Blandy  was  seised  of  the  freehold  of  the 
premises  in  question,  which  before  that  time  had  been 
vested  in  the  trustees  under  the  marriage  settlement  of 
Mr.  and  Mrs.  Mansett.    He  finds  in  occupation  of  the 

(a)  SCampb.Sli. 
£  2 
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1834.  premises^  Perry^  who  is  succeeded  by  Nightingale  /  they 
both  pay  the  rent  which  is  claimed  as  the  Defendant's, 
and  after  so  paying  it  upon  distress,  without  objection, 
they  would  not  be  permitted  to  dispute  his  title.  It  is 
contended,  however,  that  they  occupied  under  a  lease 
granted  by  Mr.  and  Mrs.  Mansell  in  1809,  with  which, 
although  the  lessors  had  not  the  legal  estate  in  them, 
the  trustees  never  interfered.  But  the  Defendant  is 
still  entitled  to  the  freehold  unider  the  conveyance  of 
1827;  and  the  occupiers  having  admitted  his  title,  while 
no  other  person  has  put  in  any  claim,  it  is  immaterial 
to  the  present  decision,  whether  they  occupied  as 
tenants  from  year  to  year,  or  for  a  longer  term.  There 
is  no  reason  for  setting  aside  the  verdict. 

BosAMQUET  J.  I  am  of  the  same  opinion.  The 
Plaintiff  is  in  the  same  situation  as  Nelson,  who  preceded 
Nightingale  and  Perry.  The  Defendant  distrained  on 
them,  and  his  rent  was  paid  subsequently  to  the  dis- 
tress :  this  amounts  to  an  acknowledgment  of  a  tenancy  at 
the  rent  for  which  the  distress  was  made; — whether  for 
one  or  more  years,  it  does  not  shew.  As  a  general  rule^ 
it  is  not  competent  to  a  tenant,  after  submitting  to  a 
distress,  or  payment  of  rent,  to  dispute  bis  landlord's 
title.  There  are  exceptions,  indeed,  to  that  rule,  but 
this  case  is  not  one  of  them.  It  is  not  the  case 
where  a  paramount  claim  has  been  established;  the 
landlord's  title  has  not  expired;  nor  has  there  been  any 
payment  by  mistake.  It  is  nothing  more  than  the  case 
of  a  tenant  picking  a  hole  in  the  title  of  a  person  to 
whom  his  predecessors  have  paid  rent  without  objection. 
But  it  is  said,  that  though  a  tenant  cannot  dispute  his 
landlord's  title,  here  the  Defendant  has  himself  shewn 
that  the  Plaintiff  is  not  his  tenant.  It  appears,  however, 
that  the  lease  unnecessarily  disclosed,  was  one  which  the 
lessors  had  no  legal  title  to  grant;  and  rent  having 
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been  paid  to  the  Defendant  under  a  distress,  it  was  not        I834<. 

inoompatible  with  that  lease,  that  there  might  be  a  sub-        

sequent  deed  between  the  occupiers  and  the  Defendant.  Cooper 
But  at  all  events  the  payment  of  rent  under  the  distress  Blandt. 
establishes  bis  title  as  landlord,  and  the  liability  of  the 
parties  distrained  on,  as  tenants,  holding  the  premises 
at  the  rent  for  which  the  distrainor  avows.  In  such  a 
case»  aoccording  to  Panton  v.  Jones^  the  estoppel  is  re- 
ciprocaL  Bqyley  J.  says,  *^  I  have  no  doubt  that  sub- 
mitdng  to  a  distress  acknowledges  the  tenancy:  the 
landlord,  after  distraining,  cannot  bring  an  ejectment ; 
and  the  occupier,  if  he  does  not  replevy,  I  think,  is 
precluded  from  denying  the  title  of  the  landlord." 

Rule  discharged  (a). 

(a)  See  JFleming  and  Others  ▼.  Gooding,  10  Bingh.  549- 


Irving  v.  Clegg  and  Another.  MaySh 

ASSUMPSIT  on  a  charterparty,  by  which  it  Was  Agreement 

agreed  that  the  ship  Eliza,  then  lying  at  Bristol,  ^^"^^^ 

and  of  the  burthen  of  323  tons  or  thereabouts,  should  Indies,  and 

take  in  and  receive  all  such  lawful  goods  as  might  be  ^^^^  1^*^  * 

• «      .  1-  oil  ftiU  and  oom- 

sent  alongside,  but  not  exceed mg  300  tons  of  dead  piete  cargo- 

wdght;  and,  being  so  loaded,  should  proceed  therewith  the  fore-cabin 

to  Bataxnay  and  there,  or  at  Sourabaya,  discharge  the  ^-^^^ 

same;  and  being  unloaded,  should,  at  a  port  or  ports  ^oodB;fmglit 

in  Sumatra  or  Java,  both  or  either,  load  a  full  and  4A  15«.  per 

complete   cargo  of   merchandise,    the    fore*cabin    or  ^^^  £^^ 

Bugar^  cofibe^ 
ind  rice,  and  for  pepper  at  18  cwt.  to  the  ton;  100  tons  of  rice  or  sugar  to  be 
iiiipped  previous  to  any  other  part  of  the  loadings  to  ballast  the  vessel  i  Hdd^ 
that  the  owner  was  obliged  to  furnish  what  further  ballast  was  necessary^  and 
that  the  freighter^  after  shipping  the  100  tons  of  rice  or  sugar^  was  at  liberty  to 
complete  the  cargo  with  light  goods. 

E  3  •  ;'.    :   :• 
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1884.  diniDg-nxMn  included  to  be  filled  with  light  tgood% 
which  the  Defendants  bound  themselves  to  ship»  not 
exceeding  what  the  vessd  could  reasonably  stow  and 

Cx.TC«.  carry  over  and  above  her  tackle,  apparel,  proviaioosi 
and  furniture;  and  being  so  loaded,  should  therewith 
proceed  to  Deal  for  orders,  whether  to  discharge  at 
London^  BoUerdam^  or  Antwerp,  or  so  near  thereunto 
«s  she  might  safely  get,  and  deliver  the  same  on  bdag 
paid  freight  for  the  outward  cargo  8002.|  and  for  the 
homeward  cargo  at  and  after  the  rate  of  4/.  IBs*  per  ton 
of  20  cwt  for  sugar,  coffee,  and  rice,  and  for  pepper  at 
18  cwt  to  the  ton,  nett  weight  at  the  king^s  beam,  the 
tare  of  the  sugar  not  to  exceed  6  per  cent ;  and  for 
all  other  goods,  except  those  already  mentioned,  in 
just  and  fair  proportion  according  to  the  Ead  India 
Company*s  scale  of  tonnage ;  restraints  of  princes  and 
rulers  during  the  voyage  always  excepted.  It  was 
further  agreed,  that  100  tons  of  rice  or  sugar  should  be 
shipped  previous  to  any  other  part  of  the  loading,  to 
ballast  the  vessel,  and  keep  her  in  proper  trim  for  the 
voyage;  and  that  the  Defendants  should  have  per- 
mission to  send  a  supercargo. 

Breach,  that  Defendants  did  not,  nor  would,  load  or 
ship  on  board  the  said  vessel  a  full  and  complete  cargo 
of  merchandise,  according  to  the  tenor  and  ^ect  of  the 
said  charterparty  and  their  said  promise  and  undei^ 
taking,  either  at  the  said  port  called  Saurabatfo^  or  at  any 
other  port  or  ports  in  SunuHra  or  Jceoas  but  wholly 
refused  and  neglected  so  to  do;  and,  on  the  contrary 
thereof,  the  Defendants  loaded  and  shipped  on  board 
the  said  vessel  a  small  and  insufficient  cargo,  being  less 
than  a  full  and  complete  cargo  by  divers,  to  wit,  100 
tons,  and  wholly  neglected  and  refused  to  make  up  the 
deficiency  in  the  said  cargo,  or  to  ship  any  more 
merchandise  on  board  the  said  vessel,  either  at  the  said 
port  called  Sourabayoj  or  at  any  other  port  or  ports  in 
Sumatra  or  Java :  by  means  whereof  the  Plaintiff^lost 
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and  was  deprived  of  a  large  sum  of  money,  to  wit,  the  sum       1  B31f* 
of  50QL,  for  freight,  which  might,  and  otherwise  would,  have 
aocnied  to  the  Plaintiff,  if  the  Defendants  had  loaded  on 
board  the  said  ship  such  a  cargo  as  they  ought  to  have 
loaded  according  to  the  terms  of  the  said  charterparty. 

Upon  this  charterparty  it  was  contended  at  the  trial, 
that  the  Defendants  should  have  shipped  a  full  cargo, 
so  assorted  and  so  complete  as  to  render  it  unnecessary 
for  the  Plaintiff  to  ship  any  ballast  It  was  proved, 
however,  that,  though  the  ship  was  fully  loaded,  the 
Defendants  had  stowed  such  a  proportion  of  pepper  as 
to  lender  it  necessary  for  the  master  to  ship  thirty^six 
tons  of  stone  ballast  for  the  safety  of  the  vessel,  in 
addition  to  the  100  tons  of  rice. 

A  verdict  having  been  obtained  by  the  Plaintiff  for 
ISOL  4f.  Sd.  on  a  count  for  demurrage, 

Wilde  Serjt,,  pursuant  to  leave  given  at  the  trial» 
moved  to  increase  the  damages  by  the  sum  of  d80/« 
freight  for  the  thirty-six  tons  thus  devoted  to  ballast,  as 
he  contended,  by  the  default  of  the  Defendants.  He 
referred  to  Wallace  v.  Small  (a),  where,  under  a  covenant 
to  ship  a  full  and  complete  cargo  in  the  usual  ^d 
customary  manner,  the  defendant  loaded  a  full  cargo, 
but  with  such  a  proportion  of  heavy  goods  that  the 
ship  was  improperly  burthened  beyond  her  tonnage} 
and  Lord  TetUerden  C.  J.  having  left  it  to  the  jury  to 
say  whether  such  a  mode  of  loading  was  permissible, 
the  jury  gave  damages  for  the  excess. 

iL  rule  nisi  having  been  granted, 

Spankie  and  Cderidge  Serjts.  shewed  cause.  Under 
die  terms  of  this  charterparty,  the  Defendants  had  a 
right  to  load  goods  of  whatever  description  they  pleased, 

(a)  \M.3^M.  446.  (not  reported  as  to  this  point). 
X  4 
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1884.  provided  they  shipped  100  tons  of  rice  or  sugar  previoiu 
to  anj  other  part  of  the  lading.  If  it  were  not  intended 
that  the  Defendants  should  have  this  option,  it  had  been 
unnecessary  to  enumerate  the  rate  of  freight  for  the 
coiFee,  rice,  pepper,  and  other  goods:  it  had  been 
sufficient  to  require  that  the  Plaintiff  should  have  so 
much  freight  for  the  entire  ship.  In  Wallace  v,  Smally 
the  ship  was  to  be  loaded  in  the  manner  usual  and 
customary  at  the  port  of  Calcutta.  So  in  Benson  v. 
Schnieder{a\  the  ship  was  to  have  a  full  cargo  of  cotton 
pressed  according  to  the  practice.  Here,  no  usage  of 
loading  has  been  referred  to,  either  in  the  charterparty 
or  on  evidence.  Hunter  v.  Fryifi)  only  decided  that 
where  a  ship  is  to  have  a  full  cargo,  the  question  o 
fulness  is  not  to  be  determined  by  a  loose  recital  in  the 
charterparty,  which  describes  her  to  be  of  a  certain 
number  of  tons,  or  thereabouts.  But  in  Moorsom  v. 
Page  (c),  where,  by  a  charterparty,  the  freighter  cove- 
nanted to  provide  for  the  ship  a  full  and  complete  cargo, 
consisting  of  copper,  tallow,  and  hides,  or  other  gbodsi 
on  which  separate  rates  of  freight  were  to  be  paid,  it 
was  held,  that,  having  supplied  her  widi  as  large  a 
quantity  of  tallow  and  hides  as  she  chose  to  ta&e  on 
board,  he  was  not  bound  to  provide  any  copper, 
although,  for  the  want  of  it,  the  ship  was  obliged  to 
keep  in  her  ballast,  and  did  not  make  so  advantageous  a 
freight  as  she  otherwise  would  have  done. 

To  the  same  effect  is  Abbott  on  Shippings  287» 
Boccus  de  navibus  et  nauloj  (notes,)  p.  72*  to  75. 

Wilde  and  Talfourd  Serjts.  in  support  of  the  rule. 
It  may  be  collected  from  this  charterparty,  that  the 
intention  of  the  parties  was  that  the  ship  should  be  made 
available  to  the  extent  of  her  burthen,  to  earn  freight. 
And  this  especially  appears  from  the  stipulation  that  the 

(a)  7  Taunt.  272.  (c)  4  Campb.  103. 

(b)  %B.S^  Aid.  4^21. 
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Defendants  should  first  put  in  100  tons  of  rice  or  sugar       18S4. 

to  supersede  the  necessity  of  ballast,  and  that  the  fore-       

cabin  should  be  filled  with  light  goods.  The  stipulation  ^^^ 
88  to  the  early  shipping  of  rice  or  sugar  would  have  Clbqo. 
been  unnecessary,  if  the  owner  was  to  renounce  any 
portion  of  freight  for  the  stowage  of  ballast  In 
Moorsom  y.  Page  there  was  no  such  stipulation  that  the 
fighter  should  supply  the  place  of  ballast  by  goods  of 
a  certain  description* 

Cur.  adv.  vulL 

TiSBAL  C.  Jk  The  question  whether  the  Eliza  has 
been  loaded  with  a  full  and  complete  cargo  upon  her 
homeward  voyage,  appears  to  us  to  depend  upon  the 
ooDstruction  which  is  to  be  put  upon  the  terms  of  the 
cbarterparty  itself;  for  as  to  any  customary  mode  of 
loading  upon  the  voyage  described  in  the  cbarterparty, 
none  such  is  either  referred  to  by  the  charter,  nor  is  any 
such  found  by  the  jury. 

Now,  looking  to  the  terms  of  the  cbarterparty  alone, 
it  iq^pears  to  us,  that  if  it  had  not  been  for  the  insertion 
of  the  stipulation  at  the  end,  this  case  would  have  been 
governed  by  the  decision  in  Moorsom  v.  Page  (a) ;  and 
that  it  would  have  been  clear  that,  under  the  agreement 
by  the  freighter  to  furnish  a  full  and  complete  cargo  of 
merchandise,  with  the  subsequent  enumeration  of  the 
rate  of  freight  for  sugar,  cofiee^  rice,  pepper,  <<  and  all 
other  goods,"  the  freighter  would  be  at  liberty  to  load 
the  ship  with  whatever  goods  and  in  whatever  propor- 
tion be  thought  proper;  and  that  the  loss  of  freight,  if 
any  loss  arose  from  the  necessity  of  putting  ballast  into 
the  ship,  would  be  a  loss  that  must  fall  on  the  owner. 

But  the  question  arises  upon  the  stipulation  at  the 
end  of  the  cbarterparty,  by  which  the  merchant  under- 
takes to  ship  100  tons  of  rice  or  sugar  previous  to  any 

(o)  4  Campb.  lOS. 


«8  TRINITY  TERM, 


iBTllf* 


16Sk  other  part  of  the  lading;  <Uo  ballast  the  vessel,  and 
keep  her  in  proper  trim  for  the  voyage*"  And  the 
question  is,  whether,  under  this  stipulation,  the  freighter 

CxdMO.  is  bound  to  make  up  a  full  caif^o  of  other  articles  in 
such  proportions  that  freight  shall  be  payable  for  the 
whole  tonnage  of  the  ship ;  or  whether  he  may  load  a 
fall  cargo  of  the  lightest  commodities,  and  if  any  ballast 
is  then  wanting,  it  must  be  put  in  by  the  master,  and 
occasion,  'pro  tanto,  a  loss  of  freight  And  we  thmk 
the  latter  is  the  true  construction  of  the  agreement 
In  the  first  place,  it  is  consistent  with  the  very  terms 
employed  by  the  parties;  and  it  is  some  violence  to 
those  terms,  to  hold  them  to  extend  to  136  tons,  or  to 
any  other  quantity  that  might  be  found  necessary  to 
ballast  the  ship.  If  the  parties  had  intended  so  uncer- 
tain a  quantity,  we  think  they  might  have  expressed 
themselves  to  that  effect  In  the  next  place,  it  is 
the  duty  of  the  owner  to  find  proper  ballast  for  the 
ship,  in  order  to  make  her  trim  for  her  voyage;  the 
agreement  in  question,  therefore,  is  an  agreement  made 
for  the  benefit  of  the  owner,  as  it  relieves  him  from  so 
much  of  the  obligation  as  is  usiually  thrown  upon  him, 
and  ensures  him  a  freight  for  what  would  otherwise  be 
unproductive.  But  it  Ihaves  the  owner  still  liable  to 
that  obligation,  except  so  far  as  the  special  agreement 
will  extend,  which  here,  by  the  very  terms  of  it,  is  to 
100  tons  only* 

We  therefore  think,  that  for  any  ballast  that  was 
necessary  beyond  this,  the  owner  is  bound  to  supply  it; 
and  that  the  freighter  has  not  stipulated  in  any  way  that 
be  will  pay  freight  for  the  tonnage  of  such  additional 
ballast;  or,  in  other  words,  that  he  was  at  liberty  to 
select  a  full  and  complete  cargo  out  of  such  articles  as 
he  pleased,  after  first  putting  the  100  tons  of  rice  for 
ballast 

Rule  for  increasing  the  damages  discharged. 
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Meekin  'v.  Whallet.  «/tm  d. 


T 


>HE  Defendant,  being  sued  for  a  debt  due  from  him  Defendant,    I 
to  the    Plaintiff,  paid  the  debt  to  Pasman^  who  ^^  ^^,^ 
acted  as  the  Flamtiff's  attorney,  as  soon  as  the  writ  was  the  debt^  but 
served,  bat  refused  to  pay  the  costs.  refused  to 

The  attorney  proceeded  with  the  action,  in  order  to  pj^^^,' 
recover  the  costs ;  but  at  the  trial  of  the  cause,  the  De-  attorney  pro- 
fendant  apprised  Pasman  that  the  payment  of  costs  was  ^^?^  ^ 
resisted  because  he  was  not  in  a  capacity  to  act,  having  issued  exe- 
omitted  to  enrol  himself  as  an  attorney  of  the  Court  of  eution  for 
Oomtnon  Pleas,  or  to  take  out  his  certificate  for  the  1,^'un. 
year  in  which  the  action  was  commenced.  eerdficated, 

Pasman  had  been  admitted  before  the  secondary,  but  S^*^^ 
had  never  taken  the  parchment  instrument  of  admission  having  made 
to  the  clerk  of  the  warrants ;  and  his  name  was  not  him  no  ad. 
foimd  in  the  book  kept  by  that  oflScer,  and  containing  a  coiurt  stayed 
list  of  the  attomies  who  are  duly  admitted.  the  proceed- 

He  had  taken  out  a  certificate  on  the  1 5th  of  January  ^"^* 
ISSSy  but  none  subsequently,  till  March  1834.     The 
certificate  of  January  1833,  according  to  37  G.  3.  e.  90. 
i.  d6.  28.,  expired  on  the  1st  of  November  1833,  and 
this  action  was  commenced  in  the  December  of  that  yean 

A  verdict  having  been  taken  for  the  Plainti£^  and 
execution  having  issued, 

JFUde  Seijt,  upon  affidavit  of  the  foregoing  facts, 
obtained  a  rule  nisi  to  stay  the  proceedings,  on  the 
ground  that  this  execution  was  sued  out  for  costs,  and 
that  Pasman^  not  being  qualified  to  act  as  an  attorney, 
was  not  entitled  to  receive  costs.  By  the  37  G.  3.  c.  90« 
1. 31.,  it  is  enacted,  that  **  any  person  admitted,  sworn, 
and  enrolled  in  any  of  the  said  Courts  as  therein  men** 
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1884.  tioned,  who  shall  neglect  to  obtain  his  certificate  thereof 
in  the  manner  before  directed,  for  the  space  of  one 
whole  year,  shall  from  thenceforth  be  incapable  of  prac- 
WsALLnr.  tising  in  his  own  name,  or  in  the  name  of  any  other 
person,  in  any  of  the  said  Courts,  by  virtue  of  such 
admission,  entry,  and  enrolment;  and  the  admission^ 
entry,  and  enrolment  of  such  person,  in  any  of  the  said 
Courts,  shall  be  from  thenceforth  null  and  void/' 


TaJfourd  Serjt.,  who  shewed  cause,  after  citing  and 
distinguishing  Vincent  v.  Halt  (a),  Paterson  v.  Paa)eU{p\ 
and  Latham  v.  Hi/de(c)f  relied  on  Reeder  v.  Bloom  {d\ 
as  expressly  in  point  There  it  was  held,  that  the  cir- 
cumstance that  the  plaintiff's  cause  had  been  conducted 
by  one  who  was  not  an  attorney,  did  not  deprive  the 
plaintiff  of  his  right  to  full  costs  against  the  defendant 

He  contended,  also,  that  an  application  to  the  dis- 
cretion of  the  Court  was  too  late,  after  execution  issued; 
and  that  Pasman  was  not  the  attorney  on  record. 

fVtlde  relied  on  Paierson  v.  PcweU,  where  a  cause  in 
this  Court  had  been  tried,  and  a  verdict  found  for  the 
plaintiff,  which  was  afterwards  set  aside,  on  the  ground 
that  the  contract  upon  which  the  plaintiff  sued  was 
illegal  and  void.  After  the  rule  for  a  new  trial  was 
made  absolute,  it  appeared  that  the  defence  had  been 
conducted  by  an  attorney  of  the  Court  of  Kin^s  Bench, 
acting  in  the  name  of  one  who  had  for  some  years 
ceased  to  be  an  attorney  of  this  Court  And  the  plain- 
tiff was  permitted  to  discontinue  without  payment  of 
tosts,  except  as  to  so  much  money  as  might  be  found 
to  have  been  paid  by  the  defendant  to  his  attorney  on 
account  of  the  suit  In  Reeder  v.  Bloom,  the  Court  as- 
sumed the  plaintiff  to  have  paid  money  in  advance  to 


(a)  4  Taunt  452. 
(6)  SM.S^  Scott.  195. 


(c)  1  Cr.  ^  3fce.  128. 
{d)  3Bingh,9* 
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the  person  who  acted  as  his  attorney ;  no  advance  had 
been  made  m  the  present  case ;  the  Plaintiff  had  been 
paid  his  debt ;  and  the  person  who  assumed  to  act  as  his 
attorney  was  proceeding  for  costs  which,  not  being  an 
attorney,  he  was  not  entitled  to  receive.  Seeder  v. 
Bloom  was  doubted  in  Young  v.  Daodman  (a). 
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1834. 
Meekin 

V. 
WhAIiLET. 


TiNDAL  C.  J.  We  may  decide  this  question  without 
touching  in  any  way  the  authority  of  Reeder  v.  Bloom. 
There,  the  cause  went  on  for  the  benefit  of  the  client. 
Here,  after  the  payment  of  the  debt  by  the  Defendant, 
the  cause  proceeded  solely  for  the  benefit  of  the  person 
who  had  acted  as  the  Plaintiff's  attorney;  but  who, 
when  he  sued  out  the  writ,  had  neither  been  enrolled  as 
an  attorney  of  this  Court,  nor  had  he  taken  out  his 
certificate  for  the  year  in  which  the  suit  was  commenced 
aod  carried  on.  Those  omissions  were  matters  within 
his  own  knowledge,  as  was  the  payment  of  the  debt  by 
the  Defendant.  We  think,  therefore,  that  this  is  a  case 
in  which,  applying  our  discretion  in  the  construction  of 
the  statute  S7  G.  3.,  we  ought  not  to  allow  the  De- 
fendant to  pay  costs. 

Park  J.  I  think,  on  the  ground  pointed  out  by 
the  Chief  Justice,  this  case  is  distinguishable  from 
Beeder  v.  Bloom^  —  a  decision  which  I  should  regret  to 
see  reversed. 

Gaselee  J.  This  case  is  distinguishable  from  Reeder 
T.  BiooMy  in  the  circumstance  that  the  debt  was  paid  to 
the  Plaintiff  and.ihat  the  action  was  continued  only  to 
recover  costs  for  one  who  was  not  entitled  to  receive 
them  as  an  attorney. 

As  the  clerk  of  the  warrants  has  no  means  of  knowing 


(a)  3  Younge  4f  Jer,  24. 
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Mexkin 

V, 

Wbaujbt. 


when  an  attorney  is  admitted,  I  think  it  the  duty  of  the 
attorney  to  take  the  admission  parchment  to  the  clerk 
of  the  warrants ;  and  that  the  attorney  is  not  enrolled 
till  his  name  is  entered  in  that  officer's  book.  It  is  not 
necessary,  however,  to  decide  that  point,  because  Piisman 
was  also  unprovided  with  the  certificate  required  by 
87  G.  S.  c.  90. 


BoBANQUET  J.  I  am  of  the  same  opinion.  It  is  not 
necessary  to  touch  Beeder  v.  Bloom  g  because  here^  the 
action  having  been  proceeded  with  solely  for  the  benefit 
of  the  party  who  acted  as  the  PlaintiflTs  attorney,  in 
order  to  obtain  the  benefit  sought,  he  ought,  at  leasts  to 
shew  that  he  is  an  attorney. 

Rule  absolute. 


June  5. 


Humphreys  v.  Harvey. 


The  book  of 
the  derk  of 
the  wamntB 
is  the  proper 
place  of  en- 
robnent  for 
the  name  of 
an  attorney 
of  the  Com- 
num  Pleas. 


TN  this  case,  after  a  verdict  had  been  found  for  the 
Defendant, 


Wilde  Serjt  obtained  a  rule  nisi  to  stay  proceedings 
without  payment  of  costs  to  the  Defendant  or  his  at- 
torney, on  the  ground  that  the  Defendant's  attorney 
had  never  been  duly  enrolled  an  attorney  of  this  Court. 
It  is  the  daty  As  to  which,  the  facts  were,  that  he  had  signed  the 

of  the  attor-     j^^n  ^j^  which  attornies  enter  their  names  when  they  are 

ney  to  cause  .  -.    i        , 

his  name  to^    sworn  m  Court,  and  also  the  parchment  instrument  by 

be  enrolled ;     which  a  Judge  authorised  his  admission ;  but  he  had 
omits  to  do      "^^er  taken  this  instrument  to  the  clerk  of  the  warrants, 

80^  he  is  in-     in  order  to  his  name  being  enrolled  m  that  officer's 

competent  to 

obtain  costs^  though  otherwise  duly  qualified  as  an  attorney. 
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book    He  had  duly  taken  out  his  certificate,  and  en-  18S4. 

rolled  his  articles,  as  required  by  34  G.  3.  c.  14.  s.  2.  

It  was  admitted  that  the  client  bad  advanced  no  money  ^^»™*« 

to  his  attorney  on  account  of  expenses  in  this  cause.  EUrvkt. 

BMnson  shewed  cause,  on  an  affidavit  that  when  the 
attorney  signed  the  roll  in  Court,  upon  being  sworn  in, 
he  was  told  by  the  officer  in  attendance  tliat  his  admis- 
tton  was  complete,  and  that  deponent  was  ignorant  of 
the  usage,  if  any,  to  enrol  admissions  with  the  clerk  of 
the  warrants.  Also,  that  he  was  duly  enrolled  an  attor- 
ney of  the  Court  of  King's  Bench.    Bobinstion  relied, 

fin^  on  Beeder  v.  Bloam  (a),  and ^..Sexton  (J) ;  but, 

being  apprised  by  the  Court  of  their  recent  decision  in 
MeeUn  v.  Whalle!/{c)f  contended  that  the  Defendant's 
attomqr  had  done  all  that  was  necessary  to  entitle  him 
to  practise,  and  that  it  was  the  duty  of  the  clerk  of  the 
warrants  to  make  out  his  roll  of  attornies  from  the  roll 
figned  by  those  who  are  sworn  in  Court,  and  not  the 
doty  of  the  attorney  to  take  the  parchment  instrument 
of  adoiission  to  the  clerk  of  the  warrants,  who  receives 
no  fee  for  entermg  an  attorney's  name  in  his  book.  By 
2  6.  2.  c.  23.  s.  6.,  it  is  enacted,  ^^  That  the  Judges  of 
the  said  Courts  respectively,  or  any  one  or  more  of 
them,  shall,  and  they  are  hereby  authorised  and  re- 
quired, before  they  shall  admit  such  person  to  take  the 
said  oath,  to  examine  and  enquire,  by  such  ways  and 
means  as  they  shall  think  proper,  touching  his  fitness 
and  capacity  to  act  as  an  attorney ;  and  if  such  Judge 
or  Judges  respectively  shall  be  thereby  satisfied  that 
such  person  is  duly  qualified  to  be  admitted  to  act  as  an 
attorney,  then,  and  not  otherwise,  the  said  Judge  or 
Judges  of  the  said  Court  respectively  shall,  and  they 


c 


MS 
{h)i 


SBingh.9. 
Dowl.  Pr*  C(u.  180. 


(o)  Ante,  p.  59* 


Humphreys 
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18S4.  are  hereby  authorised  to  admiDister,  in  open  Courts  to 
such  person,  the  oath  hereinafter  directed  to  be  taken  by 
attornies ;  and  after  such  oath  taken,  to  cause  him  to 
Habtsy.  be  admitted  an  attorney  in  such  Court,  and  his  name  to 
be  enrolled  as  an  attorney  in  such  Court,  without  any 
fee  or  reward." 

The  words,  **  the  Judges  are  to  cause  hb  name  to  be 
enrolled,''  casts  the  duty  on  the  Court,  and  not  on  the 
attorney.  It  would  be  a  great  hardship  to  deprive  the 
Defendant  of  hb  costs  for  the  omission  of  a  formality, 
of  the  necessity  of  which  he  could  have  bad  no  inti- 
mation. [Tindal  C.  J.  As  the  Defendant  never  can  be 
liable  for  costs  to  his  attorney,  if  not  duly  admitted, 
why  is  the  Plaintiff  to  pay  them  ?j  It  would  be  still 
harder  to  cast  on  the  attorney  the  expenses  incurred  for 
his  client  in  the  progress  of  the  suit,  because  his  name 
is  omitted  in  the  officer's  book,  when  the  roll  signed  by 
attornies  at  the  time  they  are  sworn  shews  he  has  been 
duly  admitted.  And  no  inconvenience  can  have  been 
occasioned,  because,  by  rule  of  the  Court  of  King's 
Bench,  Hilary^  8  G.  3.,  every  attorney  residing  in  Ijni^ 
don  and  Westminster  is  obliged  to  enter  his  address  in 
a  book  in  the  Master's  office.  The  Defendant's  attor- 
ney has  been  duly  admitted  in  the  Court  of  King's 
Bench;  and  by  84  G.  3.  c.  14.,  a  party  admitted  in  one 
Court,  may  practise  in  other  Courts  without  paying 
additional  duty.  In  that  act  the  word  enrolkd  does  not 
occur. 

Wilde^  in  support  of  his  rule,  contended  that  the  book 
of  the  clerk  of  the  warrants  was  the  only  place  of  en-* 
rolment  under  the  statute;  and  as  that  officer  could 
have  no  means  of  knowing  the  address  of  a  person 
lately  admitted,  it  must  be  the  duty  of  such  person  to 
to  take  his  admission  to  the  clerk  of  the  warrants.  By 
the  statute  (2  G.  2.  c.  23.  s.  5.),  <<  No  person  shall  be  per- 
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nitfeBd  to  ad  as  an  attorney  or  to  sue  out  any  writ  or 
process,  or  conunence,  carry  on,  or  defend,  any  action 
or  actiona,  unless  such  person  shall  be  examined,  sworn, 
admitied,  and  enrolled,  in  manner  therein  mentioned; 
and  in  case  any  person  shall  sue  out  any  writ  or  process, 
&&,  as  an  attorney,  for,  or  in  expectation  of  gain,  fee, 
or  reward,  without  being  admitted  and  enrolled,  every 
such  person  is  thereby  made  incapable  to  maintain  any 
action  for  any  fee,  reward,  or  disbursement  on  account  of 
soch  proceeding."  So  that  the  attorney,  even  if  he 
had  made  disbursements,  could  not  recover  them  at 
the  hands  of  the  Defendant.  The  Plaintiff,  therefore, 
caimot  be  called  on  to  pay  them. 


1834. 


TiNDAi*  C«  J.  It  is  with  some  regret  in  the  particular 
I  that  I'  come  to  the  determination  which  the  lan- 
guage of  the  act  compels.  The  question  is,  whether, 
when  an  attorney  has  not  been  duly  enrolled,  and  that 
&ct  is  brooght  to  our  knowledge,  we  can  assist  him  to 
recover  costs  agdnst  an  adverse  party,  for  which  costs 
he  could  not  maintain  an  action  against  his  own  client. 
And  I  am  of  opinion  we  cannot.  It  might  perhaps  be 
a  hardship,  if  the  Court  could  not  so  far  exercise  a 
cbaretion  in  the  matter,  as  to  cover  advances  made  by 
the  client  in  the  course  of  the  cause,  and  Beeder  v. 
Bloam  proceeded  on  the  general  assumption,  that  in  the 
ooone  of  a  cause  money  usually  passes  from  the  client 
to  his  attorney.  The  authority  of  that  case,  if  it  be 
attempted  to  push  it  further,  is  weakened  by  the  decision 
in  Young  v.  Daaiman  (a) ;  and  that  brings  us  to  the 
question  in  this  cause,  whether  the  enrolment  of  the 
attorney  be  a  condition  precedent  to  his  recovering 
costs.  It  has  been  provided  that  an  attorney,  duly 
admitted  of  one  Court,  may  be  admitted  to  another. 


VOL,  I. 


(a)  3  Ycun^  ^  Jer.  24. 
F 
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18S4.       urithout  the  payment  of  any  additional  duty;  84  6.S. 
c  14. ;  but  that  brings  us  back  to  the  question,  what  is 
^  a  due  admission  ?  and  we  cannot  hold  that  the  omission 

.Habvkt.  of  the  word  enrolled  in  the  statate  34  G.  S.  c.  14.  is  a 
repeal  of  the  express  enactment  of  the  2  G.  2.  c.  23.  s.  5^ 
by  which  it  is  enacted  that,  **  no  person  shall  be  per- 
mitted to  act  as  an  attorney,  or  to  sue  out  a  writ,  or 
process,  or  to  commence,  carry  on,  or  defend  any  action 
or  actions,  or  any  proceedings,  either  before  or  after 
judgment  obtained,  in  the  name  or  names  of  any  other 
person  or  persons,  in  his  Majesty's  Court  of  King's 
Bench,"  unless  such  persons  shall  have  been  <'er- 
aminedj  stxtom^  admitted^  and  enroUedf  in  manner  therein 
mentioned." 

Sect  13.  prescribes  the  form  of  oath  to  be  taken ; 
sect  18.  the  place  of  enrolment;  and  sect  24.  recapi*^ 
tulates,  *'  that  in  case  any  person  shall  in  his  own  name, 
or  in  the  name  of  any  other  person,  sue  out  any  writ  or 
process,  &c.,  as  an  attorney  or  solicitor,  for  or  in  ex- 
pectation of  any  gain,  fee,  or  reward,  without  being 
admitted  and  enrolled  as  aforesaid,  every  such  person, 
for  every  such  offence,  shall  forfeit  and  pay  50/.  to  the 
use  of  the  person  who  shall  prosecute  him  for  the  said 
offence ;  and  is  hereby  made  incapable  to  maintain  or 
prosecute  any  action  or  suit,  in  any  court  of  law  or 
equity,  for  any  fee,  reward,  or  disbursements,  on 
account  of  prosecuting,  carrying  on,  or  defending,  any 
such  action,  suit,  or  proceeding." 

When,  therefore,  it  is  brought  to  the  knowledge  of 
the  Court,  that  the  attorney  has  not  been  duly  enrolled, 
and  our  interference  will  not  be  prejudicial  to  the  client, 
we  cannot  allow  his  attorney  to  continue  proceedings  in 
order  to  the  recovery  of  costs,  in  a  case  where  the 
attorney  could  not  recover  them  against  his  own  client 

Park  J.    I  come  to  the  same  conclusion  with  regret, 
in  this  particular  case,  because  it  is  probable  that  when 
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the  attorney  signed  the  oath  roll  upon  being  sworn 
in  this  Court,  he  thought  he  was  thereby  enrolled  an 
attorney.  But  that  roll  is  not,  strictly  speaking,  the  roll 
of  attomies.  The  enrolment  required  by  the  statute 
was  formerly  entered  on  rolls  of  parchment,  and  now, 
in  a  book,  alphabetically,  by  the  clerk  of  the  warrants. 
If  there  were  no  such  document  to  refer  to,  how  could 
the  Court,  when  called  on,  strike  an  attorney  off  the  roll  ? 
Looking,  therefore,  to  the  words  of  the  statute,  and  dis- 
tinguishing between  the  oath  roll,  and  the  enrolment  by 
the  clerk  of  the  warrants,  I  think  we  must  make  this 
mle  absolute.  Beeder  v.  Bloom  passed  on  the  notion 
that  money  is  always  advanced  by  a  client  to  his 
attorney  in  the  progress  of  a  cause;  there  were  no  facts 
incompatible  with  that  assumption  of  the  Court ;  and 
PaUesonJ.  in  Young  v.  D(mlman>  puts  the  case  upon 
that  feoting.  Yout^  t.  Dcndffnan  is  decisive  in  the 
present  case. 


1834. 


Gaselee  J.  The  roll  signed  by  the  attorney  in 
Court,  upon  being  admitted,  is  a  roll  containing  merely 
the  names  of  those  who  are  sworn,  without  their  address. 
The  parchment  instrument  of  admission  signed  by  the 
Judge,  contains  the  attorney's  address;  and  that  in- 
strument he  ought  to  take  to  the  clerk  of  the  warrants, 
and  have  his  name  and  address  enrolled,  pursuant  to  the 
statute,  in  that  officer's  book. 


BosANQUET  J.  The  attorney  for  the  Defendant  not 
having  been  enrolled  in  the  manner  required  by  law, 
was  not  authorised  to  practise  as  an  attorney,  and 
could  not  have  recovered  from  his  client  any  fees  or 
disbursements.  Costs  when  recovered  are  paid  for  the 
benefit  of  the  suitor,  and  the  Court  will  not  enforce 
the  payment  by  the  opposite  party  where  the  suitor  has 
not  incurred  any  expense  or  liability.    Beeder  v.  Bloom 
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passed  on  the  ground  of  an  assumed  advance  by  the  client 
to  his  attorney.  And  in  Young  v.  Dcmlman^  where  it 
appeared  that  there  had  been  no  such  advance,  the 
Court  refused  to  enforce  the  payment  of  costs  by  the 
adverse  party.  That  is  a  sonnd  principle  in  the  con- 
struction of  this  statute,  and  to  that  principle  we  must 
adhere. 

Rule  discharged 


June  2. 


FuRNivAL  v.  Stringer. 


Wheie^  by  HPHIS  was  an  action  on  the  case  against  the  sheri£P  of 

consent  of  ^^        ^j.  treating  the  Plaintiff,  a  prisoner  for  debt 

both  parties,  .     ^        ^          t               i        .u                           •              A 

the  venue  was  i^  Harsetnonger  Lane  gaol,  with  unnecessary  rigor,  and 

shutting  him  up  on  the  felon's  side. 
The  venue  was  laid  in  London. 
A  verdict  having  been  found  for  the  Defendant, 

Wilde  Serjt  obtained  a  rule  nisi  to  set  it  aside,  as 
contrary  to  evidence. 


laid  in  L. : 
Held,  that 
no  objection 
could  after- 
wards be 
taken  to  die 
venue,  not* 
withstanding 
it  ought, 
tinder  an  act 
of  parliament, 
to  have  been 
laid  in  S. 


Spankie  Serjt  and  Thesiger  opposed  the  rule,  on  the 
ground,  among  other  objections,  that  the  Defendant  was 
entitled  to  the  protection  afforded  by  4  G.  4.  c.  64. 
ss.  10.  75.;  and,  if  so,  the  Plaintiff  ought,  at  all  events, 
to  be  nonsuited  for  having  laid  his  venue  in  London 
instead  of  Surrey^  the  county  in  which  Horsemonger 
Lane  gaol  is  situate. 

It  appeared,  however,  that  the  venue  had  been 
changed  from  London  to  Surret^  by  the  Defendant;  that 
the  Plaintiff  afterwards  obtained  a  rule  to  (ake  it  back 
to  London^  on  the  ground  that  the  Defendant,  as  sheriff 
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of  Surreyj  was  connected  with   the  magistrates    and        18S4. 

jury  of  that  county ;    and   that   this  rule  was   made       

absolute^  the  Defendant  not  having  opposed  it.  Fubnivai. 

Strinokb. 
The  Court  held  that  the  trial  had  taken  place  in 
Imdan  by  mutual  consent;    and  that  the  Defendant 
was,  therefore^  precluded  from  taking  the  objection. 

Spankie  argued  that  the  statute  was  imperative. 

Sedper  Curiam.     Consensus  toUit  errorem. 

Rule  absolute. 


T 


ElCKE  V.  NOKES.  JuM  3. 

HE  Pliuntiff,  having  been  nonsuited^  moved  for  a  Plaintiff 

new  trial;    but  his   rule  was  discharged   in   this  hei^jiaWe 

°  to  Defendant 

*^"D-  for  the  ooBts 

of  a  nonsuit^ 

Cwrmood  now  moved  to  slay  proceedings,   on   the  ^^\^^j^^^^ 
ground  that,  two  days  before  the  Plaintiff  moved  for  against  the 
the  new  trial,  he  had  sued  out  a  ^  of  bankruptcy  J?f^^°^*- 
against  the  Defendant;  and  the  statute  SG*^.  c.l6.  refused  to 
5.59.  enacts,    that  no  creditor  who  has  brought  any  stay  De- 
action,  or  instituted  any  suit  against  any  bankrupt,  in  ^^*  "jj"* 
respect  of  a  demand  prior  to  the  bankruptcy,  or  which  the  action^ 
might  have  been  proved  as  a  debt  under  the  commission 
against  such  bankrupt,  shall  prove  a  debt  under  such 
commission,  or  have  any  claim  entered  upon  the  pro- 
ceedings ander  such  commission,  without  relinquishing 
such  acuon  or  suit ;  and  in  case  such  bankrupt  shall  be 
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1884*  in  prison  or  custody  at  the  suit  of,  or  detained  by,  such 
creditor,  be  shall  not  prove  or  claim  as  aforesaid  with- 
out giving  a  sufficient  authority  in  writing  for  the  dis- 
charge of  such  bankrupt;  that  the  proving  or  claiming 
a  debt  under  a  commission  by  any  creditor,  shall  be 
deemed  an  election  by  such  creditor  to  take  the  benefit 
of  such  commission  with  respect  to  the  debt  so  proved 
or  claimed;  provided  that  such  creditor  shall  not  be 
liable  to  the  payment  to  such  bankrupt  or  his  assignees 
of  the  costs  of  such  action  or  suit  so  relinquished  by 
him.  iTindal  C.  J.  The  election  is  a  discontinuance 
as  against  ther  creditor;  but  he  has  no  right  to  avail 
himself  of  his  own  act  to  avoid  payment  of  costs*  If  he 
had  moved  to  discontinue,  he  could  only  have  done  so 
on  payment  of  costs.]  The  language  oT  the  statute  b 
general,  and  makes  no  distinction. 

TiNDAL  C.  J.  All  that  the  clause  directs  is,  that 
<*  the  proving  or  claiming  a  debt  under  a  commission 
by  any  creditor,  shall  be  deemed  an  election  by  such 
creditor  to  take  the  benefit  of  such  commission,  with 
respect  to  the  debt  so  proved  or  claimed,  provided  that 
such  creditor  shall  not  be  liable  to  the  payment  to  such 
bankrupt  or  his  assignees  of  the  costs  of  such  action  or 
suit  so  relinquished  by  him."  That  evidently  points  to 
a  commission  by  some  other  person,  and  does  not  apply 
to  a  case  where  the  Plaintiff  himself  is  the  person  who 
sues  out  the  commission.  It  would  be  neither  within 
the  words  nor  the  spirit  of  the  act  to  stay  these 
proceedings. 

Rule  refused. 
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18S4. 

Pepper  v.  Wh alley.  June  s. 

TX^ILDE  Serjt.  obtained  a  rule  nisi  to  set  aside  the  The  names 
declaration  and  subsequent  proceedings  in  this  jf^oDe- 
caose  for  irregularity,   the  names  of  two  Defendants  having  been 
having  been   inserted   in   the  writ  of  summons,  and  inserted  in 
separate  proceedings  having  been  taken  against  each,  squhqoiib 
"Everjr  writ  of  summons,  capias,  and  detainer,  shall  separate  pro- 
contain  the  names  of  all  the  Defendants,  if  more  than  ^^^^^ 
one,  in  the  action,  and  shall  not  contain  the  name  or  each :  Hdd^ 
names  of  any  Defendant  or  Defendants,  in  more  actions  h^gular. 
than  one.'*     R.  M.  3  JV.  4i. 

Talfimrd  Serjt  who  shewed  cause,  said,  that  though 
there  were  two  names  in  each  writ,  there  were  also  two 
writs,  and  that  the  Defendants  had  waived  the  irregu- 
Urity  by  entering  separate  appearances. 

WUde,  The  irregularity  pointed  out  is  subsequent 
to  appearance.     And, 

Per  Curiam ;  It  cannot  be  got  over.  ^ 

,  ^  Rule  absolute. 


F  4 
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1854. 


Junes.      Bush  v.  Parker,  Thomas  and  John  Powell, 

and  Kearslake. 

The  Plaintiff  HPRESFASS,  for  assaalting  the  Plaintifi;  seizing  and 

declared  for  laying  hold   of  him,   pulling  and   dragging  him 

seizing  and  about,  striking  him  many  violent  blows,  forcing  him  out 

laying  hold  of  of  a  certain  field  into  and  through  a  pond,  and  there 

l!idd?S  imprisoning  Wm. 

him  about.  Second  count  for  assault  and  imprisonment, 

striking  him,  ry^^^  Defendants  pleaded,  first,  not  guilty ;  and  then, 

forcing  him  .                ^    ^\       n       i,     •      •/.  5     i_               i- 

out  of  a  field  ^  assistants  of  Jonn  Powell^  justined  the  assaultmg, 

into  and  seizing,  and  laying  hold  of  the  Plaintiff^  and  a  little 

pond^   d  pulling  and  dragging  him  about,  on  the  ground  that 

there  im-  the  Plaintiff  was  unlawfully  in  a  close  of  John  PowelTsj 

prisoning  ^^^  refused  to  go  out  when  civilly  requested, 
justifying  the       The  jury  having  found  Parker  and  John  PcmeU  guilty 

assaulting,  on  the  general  issue,   with  5/.  damages,   and  having 

la^^  W  f  ^^""^  ^  verdict  for  the  Defendants  on  the  residue  of  the 

the  Plaintiff,  record, 
and  pulling 

him  a^^:  ^        Ludlam  Serjt  moved  to  enter  up  judgment  for  Parker 
Held,  no      and  Powellf  notwithstanding  the  verdict  against  them 
sufBcient         ^^  ^y^^  general  issue,  on  the  ground  that  the  dragging 
entire  charge    through  the  pond,   which  was  not  adverted  to  in  the 
inthedeclar-  pleas  of  justification,  was  only  matter  of  aggravation; 
the  gist  of  the  action  being  the  assault  and  battery, 
which  were  covered  by  the  pleas  of  justification.    In 
Taylor  v.  Cole  (a),  where  the  action  was  for  entering 
the  plaintiff's  house  and  turning  him  out,  Buller  J.  said, 
<^  The  first  count  is  for  breaking,  entering,  and  ex- 
pelling ;  the  plea  only  justifies  the  breaking  and  enter- 


(a)  ST.  R.  297. 
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iog^  shewing  a  good  cause  for  it;  and  thpt  is  a  full  1834. 
answer  to  the  first  count;  for  the  breaking  and  entering 
are  the  gbt  of  action,  and  the  expulsion  is  only  matter 
of  aggravation.  If  the  plaintiff  had  wished  to  take  ad- 
vantage of  the  expulsion,  he  should  have  shewn  the 
special  matter  in  a  new  assignment/'  And  Ihfe  v. 
Luxikaridle  (a).  Gates  v.  Bayley  (i),  and  Fisherooood  v. 
Cannon  {c\  establish  that  position.  In  hammers  v. 
Yuarda/{d)^  the  gist  of  the  action  was  the  disgrace  in- 
clined by  the  plaintiff  in  consequence  of  his  being 
imprisoned  on  a  charge  of  assault  with  intent  to  commit 
a  felony;  and  it  was  rightly  held,  that  a  plea  justifying 
tile  imprisonment  on  a  charge  of  mere  assault,  was  no 
answer  to  the  action.  Here  the  Defendants  were  jua- 
tified  m  forcing  the  Plaintiff  out  of  their  employer's 
fidd  by  the  nearest  way;  and  whether  that  way  led 
diem  through  a  pond  or  a  hedge  was  immaterial.  If  it 
were  material,  the  Plaintiff  should  have  new  assigned : 
Cheadq  v*  Barnes,  {e) 
A  rule  nisi  having  been  granted, 

WSde  Seijt  shewed  cause. 

The  Defendants  having  pleaded  not  guilty  to  the 
whole  declaration,  and  having  omitted  to  justify  die 
dragging  through  the  pond,  it  was  unnecessary  for  the 
Plaintiff  to  new  assign ;  Cheasley  v.  Barnes^  therefore, 
does'  not  apply :  and  the  dragging  through  the  pond 
was  parcel  of  the  gist  of  the  action.  It  was  an  act  which 
the  Defendants  could  not  avow  without  alleging  and 
proving  facts  in  justification,  and  no  such  facts  appear  on 
these  pleadings.  For  though  the  Defendants  had  a 
light  to  expel  the  Plaintiff  from  their  employer's  field, 
and  to  use  the  force  necessary  for  that  purpose,  they 

(a)  8  Wili.  20.  (d)  10  Bingh.  35. 

(b)  2  WU9.  313.  (e)  10  EmL  73. 
(e)  3  T.  R.  297.  (cited). 
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1884.        had  no  right,  when  be  was  out  of  the  field,  to  proceed  to 

corporal  infliction.    That  infliction  is  a  serious  ground 

Bush  of  action,  independendj  of  the  expulsion.  In  Tla^/orv. 
.  Parkbb.  CoUf  the  expulsion  of  the  plaintiff  was  no  ground  of 
action,  independently  of  the  trespass  by  entering  his 
house ;  for  the  only  question  to  be  decided  there  was, 
whether  the  lessee  of  a  term  might  quietly  enter.  But 
in  Phillips  v.  H(mgate{a\  where,  in  trespass,  the  first 
count  of  the  declaration  stated,  that  defendant  assaulted 
and  imprisoned  plaintifl^  and  during  such  imprisonment, 
struck,  pulled,  and  pushed  him  about;  justification, 
that  defendant  arrested  plaintiff  under  process  of  court; 
and  that  plaintifi^  whilst  in  custody,  having  conducted 
himself  in  a  violent  manner,  defendant  necessarily,  and 
to  prevent  his  escape,  struck,  &c.;  it  was  held,  that  that 
latter  part  of  the  justification  not  being  proved,  the 
plaintiff  was  entitled  to  judgment;  and  that  it  was  not 
necessary  to  new  assign  the  battery  by  the  defendant 
It  was  held  also,  that  the  second  count  of  the  declar- 
ation (which  omitted  the  battery),  having  been  justified 
by  proof  of  the  writ  and  warrant,  and  arrest  under  them, 
the  plaintiff,  although  one  assault  only  was  proved,  was 
still  entitled  to  judgment,  having  proved  the  trespasses 
as  laid  in  the  first  count. 

Ludlom  and  Talfowrd  Seijt.  conird. 

In  Phillips  V.  Hasogatei  the  plea  of  justification  was 
such  as  to  preclude  the  plaintiff  from  a  new  assignment; 
for  the  defendant  alleged  in  justification  of  his  battery, 
an  attack  by  the  plaintiff  which  never  took  place.  Her^ 
if  the  dragging  through  the  pond  were  a  corporal  in- 
fliction unnecessary  for  the  Defendant's  purpose  of  ex- 
truding the  Plaintiff^  he  ought  to  have  new  assigned  the 
extra  violence.     But  for  aught  that  appears  to  the  oon« 

(a)  5B.SiAU.2^0. 
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trarj,  the  pond  was  parcel  of  the  close,  and  the  only        l8S4. 

direction  by  which  it  might  be  possible  to  expel  the       

Plaintiff.    He  might  have  refused  to  mount  a  stile.  ^'^ 

The  gist  of  the  action  was  the  expulsion  from  the  field.  Pabkeb. 
The  track  by  which  the  Plaintiff  was  driven,  was  im- 
material. Taylor  v.  Cole^  therefore,  is  in  point.  In 
1  Wnu,  Smmdersj  28.  note  S.,  it  is  laid  down,  "  If  a  plea 
begin  only  as  an  answer  to  partf  and  .is  in  truth  an 
ansMPer  topar/,  or  though  in  law  it  is  an  answer  to  the 
whole,  it  is  a  discontinuance,  and  the  plaintiff  must  not 
demur,  bat  take  his  judgment  for  that  as  by  nil  dicit. 
Bat  this  role  must  be  understood  with  this  limitation, 
that  the  part  of  the  declaration,  which  is  not  answered 
by  the  plea,  is  material,  and  the  gist  of  the  action ;  for, 
vrhere  any  thing  is  inserted  in  the  declaration  as  matter 
rfaggnioation^  the  plea  need  not  answer  or  justify  that  / 
for  tbe  answering  of  that  which  is  the  gist  of  the  action 
will  cover  the  whole  declaration."  Accordingly,  in 
Mtmtprioatt  v.  Smith  (a),  where  to  trespass  for  breaking 
and  entering  a  house,  and  staying  therein  three  weeks, 
the  defendant  pleaded  a  justification  as  to  breaking  and 
entering,  and  staying  in  the  house  twenty-four  hours, 
under  a  writ  otJLJa.j  it  was  held  that  the  plea  covered 
the  whole  declaration. 

And  in  Ijambert  v.  Hodgson  (i),  where  the  declaration 
was  of  two  counts,  for  assault  and  imprisonment ;  plea, 
that  defendant  being  bail  for  plaintiff,  arrested  him  to 
render  him  in  discharge,  and  detained  him  till  he  bad 
satisfied  the  demand  in  the  action:  replication,  de 
hijwria :  it  appeared  that  defendant,  in  addition  to  de- 
taimng  plaintiff  till  he  satisfied  the  demand  in  the  action, 
detained  him  an  hour  longer,  till  he  paid  the  expenses 
of  the  defendant's  becoming  bail,  &c.  It  was  held,  that 
that  was  one  continuing  trespass ;  and  that,  therefore,  in 

(a)  8  Campb.  175.  (h)  1  Bin^.  317. 
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1834.  order  to  recover  for  that  part  of  it  which  was  unjusti- 
fiable, namely,  the  additional  detention  for  the  bail  ex- 
penses, the  plaintiff  ought  to  have  newly  assigned. 
Dale  V.  Wood  {a)  is  to  the  same  effect 

TiNDAL  C.  J.  I  agree  in  the  rule  of  law  as  laid 
down  by  the  counsel  for  the  Defendants,  that  where  in 
trespass,  a  defendant  pleads  a  justification,  going  to  the 
gist  of  the  action,  it  is  not  necessary  to  include  that 
which  is  mere  matter  of  aggravation.  But  that  brings 
us  to  the  application  of  the  rule,  and  to  the  enquiry 
whether  it  will  serve  the  Defendants  or  not  And  we 
have  only  to  look  to  the  pleadings  here,  and  to  apply 
our  common  sense  to  the  allegation  that  the  Defendants 
dragged  the  Plaintiff  through  a  pond,  to  see  that  it  is  a 
distinct  and  substantive  trespass,  and  not  part  of  the 
assault  of  which  the  Plaintiff  first  complains.  He  alleges 
that  the  Defendants  assaulted,  seized,  and  laid  hold  of 
him,  pulled  and  dragged  him  about,  struck  him  many 
violent  blows,  forced  him  out  of  a  certain  field,  into  and 
through  a  pond,  and  there  imprisoned  him.  It  does 
not  appear  where  the  pond  was,  whether  in  the  field  or 
not.  However,  waiving  that,  how  much  do  the  Defend- 
ants justify?  The  assaulting,  seizing,  and  laying  hold 
of  the  Plaintifi^  and  a  little  pulling  and  dragging  him 
about:  altogether  omitting  to  notice  the  allegation  in 
the  declaration,  that  the  Plaintiff  was  forced  through  a 
pond.  The  question  is,  whether  this  was  a  separate 
and  distinct  trespass,  or  a  mere  aggravation  of  the 
original  assault;  and  it  is  plain  that  this  was  one  link  in 
a  chain  of  trespasses  following  each  other,  and  not  a 
mere  aggravation  of  the  first  assault  If  that  assault 
were  alone  the  gist  of  the  action,  and  justifying  the  gist 
were  to  be  considered  a  justification  of  all  that  followed, 

(a)  7B.M.33. 
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we  might  suppose  a  case  in  which,  after  the  assault,  the        lSS4i. 
assaOant  might  throw  his  adversary  over  a  precipice 
and  break  his  arm*    Would  that,  which  stands  on  such 
distinct  grounds,  be  justified  by  any  answer  to  the 
assault?    From  one  assault  to  another  it  might  proceed 
to  a  contest  in  which  the  life  of  the  Plaintiff  might  be  at 
stake.    In  like  manner,  as  the  outrage  in  question  is  no 
part  of  the  trespass  included  in  the  justification,  and 
would  have  required  a  distinct  statement  of  facts  to 
justify  it,  it  is  not  covered  by  the  Defendants'  plea.  The 
case  relied  on  for  them  is  Taylor  y.  Cde.    There,  the 
plainuff  declared  in  trespass  against  the  defendant,  for 
breaking  and  entering  the  plaintiff's  house  and  expelling 
him  therefrom ;  the  defendant,  in  one  plea,  justified  the 
entry  under  a  writ  of  JL  fa*j  and   in  another  plea,  the 
eipulsion,   under  a  sale  of   the  plaintiff's   leasehold 
interest  in  the  premises  by  virtue  of  the  jf^.^a.;  and  the 
Court  held,  that  the  breaking  and  entering  were  the 
gist  of  the  action,  and  that  the  expulsion  was  only 
matter  of  aggravation.     But  I  beg  to  call  attention  to 
the  way  in  which  that  point  was  treated  in  the  court  of 
error.     That  court  distinguishing  as  to  the  case  in  which 
expulsion  might  or  might  not  be  a  substantive  trespass, 
Lord  Loughborough  says,  <^  It  is  not  necessary  to  con- 
sider in  what  cases  expulsion  may  be  a  substantive 
trespass.     Undoubtedly  to  enter,  into  a  house,  and  to 
expel  the  possessor,  may  be  distinct  acts,  and  they  may 
be  also  connected.      But  when  the  plaintiff  charges 
them  as]  parts  of  one  trespass,  as  is  the  case  in  this 
declaration,  and  the  defendant  sets  forth  a  justification 
to  the  principal  act,  the  entry,  it  is  just  that  the  plaintiff 
should,  either  by  replication  or  new  assignment,  state 
that  he  insists  on  the  expulsion  as  a  substantive  trespass, 
supposing  the  entry  should  be  lawful.    If  he  does  not, 
it  is  just  to  consider  it  only  as  matter  of  aggravation. 
The  plaintiff  complains  that  the  defendant  broke  and 
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18S4.  entered  his  house  and  expelled  him :  the  defendant 
shews  a  justification  of  the  entry:  if  the  expulsion 
makes  him  a  trespasser  ab  initio^  it  takes  away  his 
justification,  and  therefore  should  be  replied.''  (a) 

Here,  the  dragging  through  the  pond  is  not  a  trespass 
existing  at  the  same  time,  but  succeeding  those  trespasses 
in  the  declaration,  which  the  Defendant  justifies.    It  is 
one  of  a  chain  of  trespasses,  which  is  not  justified  by 
merely  justifying  that  which  preceded  it.     Phillips  ¥. 
Hawgate  goes  the  full  length  of  this  proposition ;  and, 
although  the  converse  of  it,  proves  the  principle.  There, 
in  trespass,  the  first  count  of  the  declaration  stated, 
that  defendant  assaulted  and  imprisoned  plaintiff  and 
during  such  imprisonment,  struck,  pulled,  and  pushed 
him  about :  justification,  that  defendant  arrested  plaintiff 
under  process  of  court,  and  that  plaintiff,  whilst  in 
custody,  having  conducted  himself  in  a  violent  manner, 
defendant  necessarily,  and  to  prevent  his  escape,  struck, 
&C.    The  defendant  failed  in  proving  that  the  plaintiff, 
while  in  custody,  conducted  himself  so  violently  as  to 
render  it  necessary  the  defendant  should  strike  him  to 
prevent  his  escape,  and  then  said,  <Met  me  get  out  of  my 
difficulty  by  saying  it  was  a  mere  aggravation  of  the 
original  trespass.''     But  the  Court  said,  no.    The  cir- 
cumstance of  the  defendant  having  put  matter  into  his 
justification,  of  which  no  proof  had  been  given,  would 
not,  of  itself,  vitiate  the  justification.     But  the  proof 
given  was  not  sufficient  to  justify  the  trespass  in  pushing 
and  striking  the  plaintiff.     In  order  to  justify  that,  it  was 
necessary  to  prove  that  part  of  the  defendant's  justifi- 
cation in  which  he  stated  that  the  plaintiff  resisted  when 
in  custody.    That  not  being  done,  the  Court  thought  the 
justification  was  not  proved,  and  that  the  plaintiff  would 
be  entided  to  a  verdict     That  case  is  in  point;  and^ 
therefore,  the  present  rule  must  be  discharged. 

(a)  lH.Bl.56l. 
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Fabk  J.  I  am  of  the  same  opinion.  The  whole  18S4. 
point  isi  whedier  this  is  a  distinct  trespa'ss  or  an  aggra- 
vation of  the  first  assault.  It  is  clear  that,  upon  the 
declaration,  the  charge  of  dragging  through  the  pond  is 
a  distinct  and  substantive  o£fence.  And  I  think  that, 
upon  this  record,  it  appears  that  the  pond  was  not  part 
of  the  field  from  which  the  Plaintiff*  was  expelled ;  for 
the  declaration  alleges  that  the  Defendants  assaulted, 
seized,  and  laid  hold  of  him,  pulled  and  dragged  him 
about,  struck  him  many  violent  blows,  forced  him  out 
of  a  certiun  field  into  and  through  a  pond,  and  there 
imprisoned  him.  Having  got  the  Plaintiff*  out  of  the 
field,  the  Defendants  have  shewn  no  reason  for  getting 
him  ioio  the  pond.  That  was  a  substantive  trespass, 
for  which  the  Plaintiff*  is  entitled  to  retain  his  verdict. 

Gaselee  J.  I  am  also  of  opinion  that  this  was  a 
substantive  trespass,  and  is  not  covered  by  the  plea. 
I(  m  such  cases,  we  were  to  say  that  the  whole  is  one 
transaction,  and  covered  by  a  plea  justifying  a  single 
assault,  much  would  remain  unanswered.  Suppose  a 
case  of  assault,  and  dragging  the  party  assaulted,  in 
baodcafl*s,  through  the  streets  to  a  place  of  confinement : 
could  a  defendant  justify  that  by  pleading  that  he 
arrested  the  party  for  a  debt?  Stammers  v.  Yearsley  is 
nuich  like  the  present  case.  There,  the  plaintiff*  com- 
plained of  assault  and  battery,  of  being  taken  in  custody 
along  the  streets,  and  of  being  imprisoned  on  a  charge 
of  assault  with  intent  to  confmit  a  felony :  defendant 
pleaded,  that  plaintiff*  having  assaulted  him,  defendant 
gave  plaintiiF  in  charge  of  a  peace  o£Scer,  who  laid 
hands  on  him  and  took  him  before  a  justice.  At  the 
trial,  although  one  assault  only  was  proved,  the  facts 
pleaded  were  held  to  be  an  insufficient  answer  to  the 
&cts  declared  on. 

Here,  the  declaration  alleges,  that  the  Defendants 
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18S4.  assaulted,  seized,  and  laid  hold  of  the  Plaintiff,  pulled 
and  dragged  him  about,  struck  him  many  violent  blows, 
forced  him  out  of  a  certain  field  into  and  through  a 


Bush 

Faeusb.  pond,  and  there  imprisoned  him.  And  it  is  impossible 
to  consider  that  as  merely  an  aggravation  of  the  first 
trespass. 


BosANQUET  J.  I  am  of  the  same  opinion.  The 
question  is,  whether  this  is  part  of  the  manner  in  which 
the  trespass  was  committed,  or,  in  itself,  a  separate 
trespass.  The  declaration  states,  that  tlie  Defendants 
assaulted,  seized,  and  laid  hold  of  the  Plaintifi^  pulled 
and  dragged  him  about,  struck  him  many  violent  blows, 
forced  him  out  of  a  certain  field  into  and  through  a 
pond,  and  there  imprisoned  him. 

The  Defendants  profess  to  justify  the  assault,  battery, 
and  pulling  and  dragging  about;  and  then  contend, 
because  they  have  justified  that,  that  the  dragging 
through  the  pond  is  only  part  of  the  manner  in  whidi 
the  trespass  was  committed.  That  is  not  a  reasonable 
construction  of  the  declaration.  The  Defendants  have 
pointed  their  justification  to  the  battery  only,  leaving 
the  affair  of  the  pond  unanswered;  and,  as  that  was  also 
a  substantive  trespass,  the  Plaintiff  ought  to  retain  his 
verdict. 

Rule  dischaiged. 
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NiBLETT  and  Others  v.  Pottow.  June  4. 


ASSUMPSIT  for  money  bad  and  received  by  the  By  a  local 
Defendant  to  the  use  of  the  Plaintiffi.    The  De-  ^J^^^ 
feodant  pleaded  the  general  issue,  upon  which  issue  was  hones  draw' 
joined;  and  the  following  &cts  were  stated  by  consent  ingcarrioffes; 
of  the  parties,  and  by  order  of  one  of  the  Judges,  for  p^'yifn^^jf 
the  opinion  of  this  G>urt,  according  to  the  statute  in  collector  was 
such  case  made  and  provided.  authorised  to 

By  an  act  of  S9  G.  d.  c.  49.,  entitled  **  An  Act  for  more  itf^se  or 
effiactoally  repairing^  widening,  altering,  and  improving  carriage  upon 
the  Road  at  or  near  Beckhampton,  &c.  in  the  County  J^^"^ 
of  fFtttf^"  it  was  enacted,  <<  That  the  respective  tolls  that  act.    No 
followfl^  should  be  demanded    and   taken   at  every  pewon  was  to 
tonipike  gate  of  the  person  or  persons  attendmg  any  ^i™n^  a 
cattle  or  carriage,  before  any  such  cattle  or  carriage  day  in  re- 
shonld  be  permitted  to  pass  through  the  same,  that  is  '^\  ^^^^ 
to  say,  for  every  horse,  mare,  gelding,  mule,  or  other  any  horse^ 
cattle  dramng  any  coach,  or  other  such  carriage,-  the  *^^  ^^  ^11 
smn  of  thrte  pence.    For  every  horse,  mare,  gelding,  ^^^^^  ^  ^, 
mole,  or  other  beast  or  cattle  dramng  any  waggon,  spectofany 
wain,  cart,  or  other  such  carriaire,  the  sum  of  4rf.     For  ^^^°^» 
every  horse,  mare,  geldmg,  mule,  or  ass,  laden  or  un-  heast  convey- 
laden,  and  not  drawings  the  sum  of  1(2.     And  if  any  ^S  materials 
person  or  persons  subject  to  the  payment  of  any  of  the      ^^^  ^^* 
said  tolls  should,  after  demand  thereof  made,  neglect  or  the  toll  was 
refuse  to  pay  the  same  or  any  part  thereof,  it  should  be  J?'*?^^  ^^ 
lawful  for  the  person  or  persons  appointed  to  collect  the  only,  and  not 
tolls  to  seize  and  distrain  any  horse  or  horses  or  other  op  ^5  co°^- 
cattle^  leather  with  their  bridles,  saddles,  gears,  har-  carriage  and 
nets,  or  accoutrements,  or  their  loading,  or  to  stop,  horse;  and 

that  the  same 
Imtk  passing  a  second  time  the  same  day,  with  a  different  carriage  and  different 
pcnengers,  mm  exempt  from  toU. 
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1834*  seize,  and  distrain  any  carriage^  with  its  loading^  vpon 
ithich  toll  was  by  that  act  imposed.  And  it  was  farther 
enacted,  <<That  no  person  should  be  subjected  or 
liable  to  pay  any  of  the  tolls  thereby  granted,  more 
than  once  in  any  one  day,  to  be  computed  from  twdve 
o'clock  at  night  to  twelve  o'clock  at  the  succeeding 
night,  within  each  district,  for  or  in  respect  of  any 
carriage  or  any  horse^  mare^  gelding,  or  other  cattle 
passing  through  all  or  any  turnpike  or  turnpikes  con- 
tinued or  erected  by  virtue  of  that  act  within  that  dis- 
trict, such  person  producing  a  ticket  denoting  that  the 
respective  tolls  had  been  paid  on  that  day;  which  tickets 
the  collectors  of  the  tolls  were  thereby  required  to  de- 
liver gratis  on  receipt  of  such  tolb." 

By  an  act  of  58  G.  S.  c.  82.,  entitled  <<  An  Act  to 
continue  the  Term  and  enlarge  the  Powers  of  an 
Act  of  his  present  Majesty,  for  repairing  the  Road 
at  or  near  Beckhampton^  &c.,  in  the  County  of  tVilts/* 
reciting^  that  it  was  expedient  that  the  tolls  granted 
by  that  act  should  be  increased,  it  was  therefore  en- 
acted, <*  that  the  said  recited  act  of  89  G.  S^  and 
the  several  powers,  provisions,  matters,  and  things 
therein  contained,  except  such  as  are  hereby  varied, 
altered,  or  repealed,  shall  be  and  continue  in  full 
force  and  effect,  and  be  exercised  for  and  during  the 
term  hereinafter  mentioned,  in  like  manner  and  as 
iiilly  and  effectually  to  all  intents  and  purposes  as  if  the 
same  were  repeated  and  re-enacted  in  the  body  of  this 
act,  but  subject,  nevertheless,  to  the  amendments,  vari- 
ations, alterations,  and  additions  in  this  act  contained/' 
By  section  4.,  reciting  that  the  tolls  granted  by  the 
sbSA  act  of  39  G.  S.  had  been  found  insuffident  for  the 
purposes  therein  mentioned,  it  was  enacted,  <<  that  from 
and  after  the  13th  day  of  December  then  next,  the  siud 
tolls  should  be^  and  the  same  were  thereby  repealed, 
and  that  instead  thereof  there  should  be  demanded  and 
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taken  for  every  horse  or  other  beast  drawing  any  tDaggan^ 
cart,  or  other  such  carriage,  the  sum  of  6d. ;  for  every 
horse  or  other  beast  drawing  am/  coach  or  other  car- 
riage^ of  whatever  description,  the  sum  of  4^^;  for 
every  horse  or  other  beast,  laden  or  unladen,  and  noC 
drawings  the  sum  of  l^d.**  **  Provided  always,  that  in 
cases  where  any  waggon,  cart,  or  other  such  carriage 
should  be  drawn  by  oxen  or  other  neat  cattle,  two  such 
oxen  or  neat  cattle  should  be  considered  as  one  horse." 
And  by  section  5.  it  was  enacted,  *^  that  the  said  tolls 
should  not  be  demanded  or  taken  at  more  than  one 
toll  gate  in  any  one  day,  from  any  person  or  per- 
sons for  the  same  horses  or  other  cattle  upon  the  said 
respecuve  districts  of  roads ;  such  day  to  be  computed 
from  twelve  o'clock  in  one  night  till  twelve  o'clock  in 
the  next  succeeding  night"  By  section  6.  it  was  fur- 
ther enacted,  <<  that  upon  payment  of  the  tolls  by  that 
act  granted,  the  collector  or  receiver  thereof  should, 
and  he  was  thereby  required  to  deliver  gratis,  to  the 
person  paying  such  toll,  a  note  or  ticket  denoting  such 
payment."  By  section  8.  it  was  enacted,  ^^  that  none  of 
the  tolls  by  that  act  granted  should  be  demanded  or  taken 
fi>r  or  in  respect  of  any  carriage^  horse,  cattle,  or  beast 
employed  in  carrying  or  conveying,  or  going  to  carry 
or  convey,  or  returning  from  carrying  or  conveying, 
or  having  been  employed  only  in  carrying  or  conveying 
OQ  the  same  day,  stones,  bricks,  lime,  timber,  wood, 
gravel,  or  other  materials  for  repairing  of  the  said 
roads,  or  any  other  roads  in  the  several  townships, 
parishes,  hamlets,  or  places  in  which  any  part  of  the 
said  roads  are  situate." 

The  Defendant  was  collector  duly  appointed  under 
the  statutes  of  39  and  58  G.  3.,  at  Beckhampton  turn- 
pike gate,  of  the  tolls  authorised  to  be  taken  by  the  act 
of  58  G.  3.  On  the  18th  of  December  1833,  the  Plain- 
tiffs came  to^  passed  upon,  and  along  that  road,  and 
through  that  turnpike  gate^  with  a  common  stage  coach 
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of  the  Plaintiffs,  with  passengers,  called  the  Regulator^ 
drawn  by  four  of  the  Plaintiff's  horses,  and  paid  the 
toll  of  Is.  6d.j  being  at  and  after  the  rate  of  4i^.  for 
each  and  every  of  the  foor  horses  so  drawing  the  said 
coach ;  and  the  Defendant  delivered  to  the  coachman  a 
note  or  ticket  denoting  such  payment.  On  the  same 
day,  and  before  twelve  o'clock  at  night,  the  Plaintiff 
came  and  passed  upon  and  along  the  said  road,  with 
another  common  stage  coach  of  the  Plaintiffs,  called  the 
Regulator^  drawn  by  the  same  four  horses  as  the  first 
mentioned  coach,  but  carrying  different  passengers; 
and  the  Plaintiffs  then  produced  the  note  or  ticket  so 
received  as  aforesaid,  and  claimed  to  pass  through  the 
same  gate  with  their  said  last*mentioned  coach  and 
passengers,  and  the  same  four  horses,  without  further 
payment  of  toll  under  the  said  last^mentioned  acts ;  but 
the  Defendant  refused  to  allow  the  horses  so  drawing  the 
last-mentioned  coach  to  pass  through  the  toll  gate  with 
the  last-mentioned  coach  until  he  had  been  paid  Is.  6d^ 
being  the  amount  of  toll  claimed  for  the  horses  drawing 
the  coach,  at  and  after  the  rate  of  4^^  for  each  and 
every  horse  so  drawing  the  same ;  and  the  Defendant  de- 
manded and  received  the  last-mentioned  sum  of  Is.  ScL 
from  the  Plaintiffs,  and  against  their  will. 

The  question  for  the  opinion  of  the  Court  was  whe- 
ther the  Plaintiffs  ought  to  recover  as  money  had  and 
received  by  the  Defendant  to  the  use  of  the  Plaintiffs 
the  said  sum  of  Is.  6d.  so  demanded  and  received  by  the 
Defendant  for  and  in  respect  of  the  said  horses  so  draw- 
ing the  said  last-mentioned  coach  coming  and  passing 
through  the  said  toll  gate. 


Blackbume  for  the  Plaintiffs.  By  these  acts  tlie  toll 
is  imposed  on  the  horse  and  not  on  the  carriage,  and 
the  Defendant  had  no  right  to  a  second  toll  the  same 
day  m  respect  of  the  same  horses  although  drawing  a 
different  carriage.     Toll  cannot  be  taken  unless  the 
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laBgnage  of  die  act  imposing  it  be  unambiguous ;  Bussey 
V.  Storey  {a\  Leeds  and  Uverpocl  Canal  Company  v. 
Hustler  (i);  and  where  the  exemption  from  toll  is  clear, 
it  shall  always  prevul :  Hopkins  v.  Thorogood  (c),  Ciam^ 
bers  y*  Williams  (d),  Feamley  v.  Morley  (e),  Jacison  v. 
Curaen.  (g)  Here,  by  s.  5.  of  SS  G.  3^  no  toll  shall  be 
taken  at  more  than  one  gate  on  the  same  day  from  any 
person  for  the  same  horses;  and  by  s.  16.  S9  G.  3.  no 
person  shall  pay  more  than  once  on  the  same  day  in 
respect  of  the  same  carriage  or  horse.  Gray  v.  Siil" 
ling  (A)  is  in  point  for  the  Plaintiff  There,  by  a 
local  act  under  which  a  turnpike  gate  was  erected  at 
luj  the  toll  when  carriages  passed  was  imposed  on 
the  carriages,  not  on  the  horses  drawing  them;  and 
persons  having  paid  on  passing  were,  on  their  return 
the  same  day,  exempt  from  toll.  By  a  subsequent 
local  act,  applying  to  the  same  turnpike,  and  reciting 
the  former  act,  the  old  tolls  were  repealed,  and  the  new 
lolly  when  carriages  passed,  was  imposed,  not  on  the 
carriages,  but  on  the  horses  drawing  them :  in  the  latter 
act,  all  the  provisions,  regulations,  and  clauses  of  the 
fimner  were  continued  as  fully  as  if  they  had  been 
re-enacted:  it  was  held,  that  where  the  toll  imposed  by 
the  latter  act  had  been  paid  for  horses  passing  with  a 
carriage,  those  horses  were  exempted  from  toll  on  re- 
turning the  same  day,  though  with  a  different  carriage. 


1834. 
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Stephen  Seijt  contri.  Taking  the  two  acts  together, 
it  is  clear  that  in  this  case  the  toll  is  imposed  on  the 
coach,  and  not  on  the  horses.  One  toll  is  imposed  on 
horses  drawing;  a  lower  toll  on  horses  not  drawing; 
and  the  exemption  in  the  first  act,  which  is  incorporated 


(a)  4ir.<^4do/.g8. 
(h)  IB.S^C.  424. 
(c)  2  i?.  4  AM.  916. 
id)  5B.Sf€.S6.n. 


(«)  5B:S(C.Z5. 

(g)  Ibid.  31. 

(h)  2B.^B.  30. 
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1884.       into  the  second,  is  on  carriage  or  horse  passing  a 

second  time  the  same  day ;  and  the  collector  is  autho- 

NiBLETT  ^^  ^  distrain  for  his  toll,  carriages  on  ixhich  toU 
PoTTow*  is  imposed.  The  word  carriage  in  those  clauses,  and 
in  the  clause  exempting  stone  carts  and  the  like,  must 
have  some  meaning;  and  it  can  have  none^  unless, 
taking  it  in  conjunction  with  the  circumstance  that  the 
toll  is  collected  for  liorses  drawingf  the  Court  shall  infer 
that,  substantially,  the  toll  is  imposed  on  the  carriage. 
And  it  would  be  unreasonable  if  it  were  otherwise ;  for 
the  tax  falls  ultimately  upon  the  passengers  in  the  coach, 
being  calculated  and  charged  by  the  coach  proprietor 
Jn  the  amount  of  the  fare:  but,  according  to  the  con- 
struction contended  for  on  the  other  side,  the  second 
set  of  passengers  would  contribute  nothing  to  the  ex- 
penses of  the  road.  The  subject  of  the  toll  is  the  com- 
bination of  carriage  and  horse ;  and  that  distinguishes 
the  present  case  from  Gray  v.  Shillings  where  the  word 
carriage  is  not  found  in  the  exempting  clause,  the  ex- 
emption being  expressly  conferred  on  persons  having 
paid  the  toll.  So,  in  the  other  cases  cited,  the  langnage 
of  the  respective  acts  of  parliament  differed  from  that 
used  in  the  present  case,  and  the  argument  now  urged 
for  the  Defendant  was  not  presented  to  the  Ck)iurt« 

TiNDAL  C.  J.  It  is  unnecessary,  on  the  present  oc- 
casion, to  refer  to  the  various  cases  determined  on  other 
acts  of  parliament :  it  is  sufficient  to  look  at  this  act, 
and  apply  a  plain  understanding  to  it,  always  remem- 
bering that  we  are  not  affirmatively  to  impose  a  toll, 
unless  the  language  of  the  legislature  be  clear.  The 
question  here  is,  whether  a  second  toll  is  imposed  on 
the  same  horses  passing  the  same  day  with  a  different 
carriage.  It  is  said  that  this  depends  on  the  clause  of 
exemption  in  the  statute  39  G.  3.  It  may  be  so ;  but 
we  must  first  look  at  the  section  in  58  G.  3.,  which 
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imposes  the  toll:  ^^  (or  everjhoi^  or  othetheBstdraoring  18S4. 
atg^  waggon,  cart,  or  other  such  carriage,  the  sum  of  6d.; 
for  erery  horse  or  other  beast  drawing  amf  cart,  or  other 
carriage^  of  whatever  description,  the  sum  of  4||d ;  for 
every  horse  or  olher  beast,  laden  or  unladen,  and  not 
drawmgf  the  sum  of  HdJ*  Looking  no  further,  can 
any  one  doubt  whether  the  toll  is  imposed  on  the 
animal  or  the  carriage  ?  In  many  acts  the  toll  is  im« 
posed  specifically  on  the  carriage.  If  the  l^gblatore  bo 
aware  that  words  so  different  must  be  used  when  that 
is  intended,  why  are  we  to  suppose  that  the  horse  is  not 
meant  here? 

It  is  said,  look  at  the  clause  of  exemption,  <^  that 
no  person  shall  be  subject  or  liable  to  pay  any  of 
the  tolls  hereby  granted  more  than  once  in  any  one 
day,  to  be  computed  from  twelve  o'clock  at  night  to 
twelve  o'dock  the  succeeding  night,  within  each  dis- 
trict^ fiir  or  in  respect  of  any  carriage,  or  any  horse, 
mare,  gelding  or  other  cattle  passing  through  all  or 
sny  turnpike  or  turnpikes  continued  or  erected  by 
virtue  of  this  act  within  this  district,  such  person  pro* 
dadng  a  ticket  denoting  that  the  respective  tolls  Lave 
been  paid  on  that  day.^  To  which  I  answer,  although 
it  may  be  difficult  to  give  an  explicit  meaning  to  the 
word  carriage,  where  no  toll  has  been  imposed  on  the 
carriage^  we  can  never  give  it  the  meaning  required  by 
the  Defendant,  when  there  is  a  toll  directly  and  affirm- 
ativdy  laid  on  the  horse.   " 

It  is  then  said  that  there  are  other  clauses  in  which  the 
word  carriage  occurs,  and  in  which  it  will  be  difficult  to 
attadi  any  meaning  to  the  word,  unless  a  carriage  be  the 
sntject  of  tolL  ^*  If  any  person  or  persons  subject  to  the 
payment  of  any  of  the  said  tolls  shall,  afler  demand  thereof 
made,  n^lect  or  refuse  to  pay  the  same  or  any  part  there- 
of it  shall  be  hiwful  for  the  person  or  persons  appointed 
to  collect  the  tolls,  to  seize  and  distrain  any  horse  or  horses 
or  other  cattle,  together  with  their  bridles,  saddles,  geersy 

G  4 


88  TRINITY  TERM, 

18S4>.  harness,  or  accoutrements,  or  their  loading^  orto  stop, 
sdze,  and  distrain  any  carriage,  with  its  loading,  upon 
which  such  toll  is  by  this  act  imposeJU^  We  might 
reasonably  say,  that  as  the  power  of  distress  first  spe- 
dfies  the  horse  upon  which  the  toll  has  previously  been 
imposed,  the  inference  is,  that  the  words,  ^^  upon  which 
such  toll  is  by  this  act  imposed,"  apply  to  the  horse  and 
not  to  the  carriage^  and  that  the  power  of  distress  is 
extended  to  the  carriage,  only  for  the  sake  of  further 
security.  But  it  is  unnecessary  to  give  a  construction 
to  every  clause  in  which  the  word  carriage  is  inddent- 
ally  used,  when  it  is  plain  that  the  toll  is  imposed  on 
horses. 

Park  J.  Every  case  of  this  sort  must  depend  on  the 
words  of  the  act  imposing  the  toll :  the  cases  are  nu- 
merous, because  such  acts  are  often  incorrectly  drawn; 
and  as  most  tolls  are  let  out,  the  lessees,  who  desire  to 
make  all  they  can,  will  try  their  hand  again,  although 
the  point  may  have  been  decided.  But  I  cannot  dis- 
tingubh  this  case  from  Gray  v. Shillings  and  though,  in 
the  other  cases  which  have  been  mentioned,  there  may 
be  here  and  there  expressions  which  suit  the  Defendant, 
yet,  in  substance,  the  cases  all  coincide  with  Grqyr. 
Shilling. 

Gaselee  J.  From  the  beginning  it  appeared  to  me, 
that  there  never  was  a  clearer  case  than  the  present, 
and  I  have  heard  nothing  to  induce  me  to  change  my 
opinion.  A  toll  is  clearly  and  explicitly  imposed  on 
the  horse,  and  none  on  the  carriage.  The  diflSculty,  if 
any,  has  arisen  from  the  introduction  of  the  wofd  car- 
riage into  the  eightn  clause,  but  even  therie  the  words 
are,  that  none  of  the  toUs  imposed  by  the  act  shall  be 
taken  for  "  or  in  respect  of  any  carriage"  employed  in 
conveying  materials  for  the  repair  of  the  road;  and 
when  we  see  that  the  toll  on  a  horse  employed  in  draw- 
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iog  a  carriage  is  4i^d.f  and  on  a  horse  without  any  car*        1884. 
riage  IJd.,  we  might  say  that  the  toll  is  imposed  on  tlie 
kiae  drawings  in  respect  of  the  carriage. 

HoweveTy  the  toll  being  imposed  by  sect.  4.  explicitly      Ponow. 
on  the  horsey  that  cannot  be  altered  by  any  oonjectares 
as  to  ambigoities  in  a  succeeding  clause. 

BosANQUET  J.  I  am  of  the  same  opinion.  Cases  of 
tMs  kind  depend  on  the  constnicdon  of  the  particular 
ad,  and  most  acts  of  this  sort  are  inaccurately  drawn. 
However,  there  can  be  no  doubt  here^  that  in  both 
the  acts  the  toll  is  imposed  on  the  horse,  and  not  on 
the  carriage.  In  the  exempting  clause  of  the  first  act 
the  word  carriage  has  been  inserted,  and  undoubtedly 
it  is  nnoeoessary :  but  it  is  omitted  in  sect.  5.,  the  clause 
of  exemption  in  the  second  act,  and  it  must  have  ap- 
peared there  also,  if  there  had  been  any  intention  to 
impose  the  toll  on  the  carriage. 

If  we  revert  to  authority,  there  is  no  material  dis- 
tinetion  between  this  case  and   Gray  v.  ShUUng,  or 

Judgment  for  the  Plaintiff* 


TrEMEERE  V.  MORISON.  Jftne  4. 

rjOVENANT.      The  Plaintiff  declared  (venue  Mid-  Where  an 

dkser)  that,  by  an  indenture  of  June   1812,  he  J|d>nini«trator 

demised  to  one  Edward  Howes  a  certain  messuage,  with  premises^ 

the  appurtenances,  for  thirty-one  years  (wanting  fifteen  demised  to 

days)  from  the  25th  of  December  1809,  Haaces  covenant-  ^^^^o"  to' 

to  an  action 
of  eorenant  to  pay  rent  and  taxes,  and  for  non-repair,  to  say,  that  the  premises 
yield  no  profit 
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ing  to  pay  Plaintiff  a  rent  of  37^  a  year,  and  all  levies, 
taxes,  charges,  assessments,  and  payments  whatsoever 
charged  on  the  premises,  and  to  keep  the  premises  in 
repair:  that  Howes  entered;  and  that  afterwards^  io 
June  1833,  all  Hawe^s  estate,  right,  tide,  interest,  and 
term  of  years  then  to  come  and  unexpired  in  die 
premises  legally  came  to  and  vested  in  the  Defendant, 
who  thereupon  entered  into  the  premises,  and  became 
possessed  thereof,  to  wit,  in  the  county  of  Middlesex  r 
that  after  the  making  of  the  indenture  and  daring  the 
term  thereby  granted,  and  after  the  Drfendant  became 
such  assignee  as  aforesaid,  and  whilst  he  continued  such 
assignee,  to  wit,  on,  &c«  at,  &c^  a  large  sum  of  money, 
to  wit,  the  sum  of  27L  155.,  of  the  rent  aforesaid  fi>r 
three  quarters  of  a  year  of  the  said  term  then  elapsed, 
became  and  was  due,  and  still  was  in  arrear  and  unpaid 
to  the  Plaintiff,  contrary  to  the  tenor  and  effect^  true 
intent  and  meaning,  of  the  said  indenture  and  of  the 
covenant  in  that  behalf  so  made  as  aforesaid,  to  mtf  at^ 
&C. :  that  the  Defisndant  did  not,  nor  woul^  after  the 
said  assignment  and  during  the  said  term,  and  whilst 
the  Defendant  was  so  possessed  of  the  said  demised 
premises  with  the  appurtenances  as  aforesaid,  bear,  pay, 
and  discharge  the  levies,  taxes,  charges,  assessments, 
and  payments  wherewith  the  said  premises  were  charged 
and  chargeable  after  the  Defendant  became  such 
assignee  as  aforesaid,  and  whilst  he  was  and  continued 
such  assignee,  but  wholly  omitted  and  neglected  so  to 
do,  to  wit,  at,  &c*:  that  there  was  now  a  large  sum  of 
money,  to  wit,  the  sum  of  10/.,  for  and  in  respect  of 
such  levies,  taxes,  charges,  assessments,  and  payments 
as  aforesaid,  for  three  quarters  of  a  year  of  the  said 
term,  during  which  period  the  Defendant  was  so 
possessed  of  the  said  demised  premises  with  the  appur- 
tenances, in  arrear,  unpaid  and  undischarged  by  the 
Defendant,  contrary  to  the  tenor  and  effect,  true  intent 


4  WILL.  IV.  91 

and  meaning,  of  the  said  indenturei  and  of  the  said  1834. 
covenant  in  that  behalf  so  made  as  aforesaid :  and  that 
the  Defendant  did  not,  nor  would,  after  the  said  assign- 
ment and  during  the  continuance  of  the  said  demise 
and  whilst  he  was  so  possessed  of  the  demised  premises 
with  the  appurtenances  as  aforesaid,  at  his  own  proper 
costs  and  charges,  as  often  as  need  required,  well  and 
sufficiently  repair  the  said  demised  premises. 

The  Defendant,  after  two  pleas  on  which  no  question 
arose,  pleaded,  thirdly,  that  he  ought  not  to  be  charged 
with  any  damages  by  reason  of  the  said  breaches  of 
covenant,  or  any  or  either  of  them,  or  any  part  thereof 
otherwise  than  as  adminbtrator  of  P.  Walker  as  there- 
inafter mentioned,  because,  after  the  making  of  the 
mdenture  in  the  declaration  mentioned,  and  during 
'  the  term  thereby  granted,  to  wit,  on,  &&  at,  &c., 
the  said  P.  Walker  duly  made  and  published  his  last 
will  and  testament  in  writing,  and  thereby,  amongst 
other  things,  then  and  there  appointed  one  James 
Morrison  sole  executor  thereof,  and  afterwards,  to  wit, 
on,  &c  at,  &C.  the  said  P.  Walker  died  so  possessed  of 
the  said  demised  premises,  without  revoking  or  altering 
his  said  will;  after  whose  death,  to  wit,  on,  &c.  at,  &c. 
the  said  Jl  Morrison^  in  due  form  of  law,  renounced  the 
probate  and  execution  of  all  and  singular  the  goods, 
chattels,  and  credits,  which  were  of  the  said  P.  Walker 
at  the  time  of  his  death;  and  administration  thereof, 
with  the  will  of  the  said  P.  Walker  annexed,  in  due 
form  of  law,  was  afterwards,  to  wit,  on,  &c.  at,  &c., 
granted  to  the  Defendant,  who  afterwards  and  after  the 
decease  of  the  said  P.  Walker,  to  wit,  on,  &c.  at,  &&,  as 
such  administrator,  entered  into  and  upon  the  said 
demised  premises,  and  became  and  was  possessed 
thereof  for  the  residue  of  the  said  term  of  years  by  the 
said  indenture  granted  and  then  and  yet  to  come  and 
unexpired  of  and  in  the  said  demised  premises.  And 
the  Defendant  further  said^  that  he  had  not,  at  any  time 
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since  the  death  of  the  said  P.  Walker^  received  and 
derived,  or  been  able  to  receive  or  derive,  any  profit, 
interest,  or  advantage  as  such  administrator  or  otherwise, 
by  or  from  the  said  demised  premises  with  the  appurte- 
nances, or  any  part  thereof;  and  that  the  said  demised 
premises  had  not,  nor  bad  any  part  thereof  since  the 
death  of  the  said  P.  Walker  yielded  any  profit  what- 
soever; and  that  the  said  term  was  not  now,  nor  at 
any  time  since  the  death  of  the  said  P.  Walker  had  the 
said  demised  premises  or  any  part  thereof,  been,  of  any 
value  whatsoever.  And  the  Defendant  further  said, 
that  the  estate,  right,  title,  interest  and  term  of  years, 
property,  profit,  claim,  and  demand  whatsoever  of  the 
said  P.  Walker^  of  and  in  the  said  demised^remises, 
with  the  appurtenances  or  any  part  thereof,  had  not  at 
any  time  come  to  or  vested  in  the  Defendant  by  assign- 
ment, otherwise  than  under  and  by  virtue  of  such  ad- 
ministration as  aforesaid,  and  that  the  said  entry  of  the 
Defisndant  was  made  by  him  as  such  administrator 
as  aforesaid:  and  that  the  Defendant  was  ready  to 
verify,  &e. 

The  fourth  plea  was  to  the  same  efiect,  with  the 
addition  of  an  averment  of  plene  administravit  and  an 
offer  to  surrender  before  the  breaches  occurred. 

The  Plaintiff  in  hb  replication  as  to  the  third  plea  of 
the  Defendant,  so  far  as  the  same  related  to  the  breach 
of  covenant  in  the  declaration  first  assigned,  said,  that 
the  Plainti£^  by  reason  of  any  thing  by  the  Defendant 
in  that  plea  alleged,  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  against  the  De- 
fendant, in  respect  of  the  said  breach  of  covenant 
first  above  assigned,  because  the  said  demised  premises 
from  the  time  of  the  death  of  the  said  P.  Walker  hitheito 
had  been  and  still  were  of  great  yearly  value,  to  wit,  of  the 
value  of  the  said  yearly  rent  in  the  declaration  mentioned, 
to  wit,  at,  &c.,  and  that,  the  Plaintiff  prayed  might  be 
enquired  of  by  the  country,  &c. ;  and  the  Plaintifl^  as  to 
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the  third  plea  of  the  Defendant,  so  far  as  the  same 
related  to  the  said  breach  of  covenant  in  the  declaration 
secondly  above  assigned,  said,  that  the  Plaintiff  by  ~ 
reason  of  any  thing  in  that  plea  alleged  ought  not  to 
be  barred  from  having  and  maintaining  his  aforesaid 
action  against  the  Defendant,  in  respect  of  the  said 
breach  of  covenant  secondly  above  assigned,  because  the 
sud  demised  premises  from  the  time  of  the  death  of  the 
said  P.  Walker  hitherto  had  been  and  still  were  of 
great  yearly  value,  to  wit,  of  a  yearly  value  suffici^t 
&r  the  payment  and  discharge  of  the  said  levies,  taxes, 
charges,  assessments,  and  payments  wherewith  the  said 
premises  were  charged  and  chargeable  as  in  the  declar- 
adon  mentioned,  to  wit,  at,  &c.,  and  that,  the  Plaintiff 
prayed  might  be  enquired  of  by  the  country,  && ;  and 
the  Phuntiff,  as  to  the  third  plea  of  the  Defendant,  so 
fitfas  the  same  related  to  the  said  breach  of  covenant  in 
the  declaration  lasdy  above  assigned,  said,  that  the 
Plaintiff  by  reason  of  any  thing  by  the  Defendant  in 
that  plea  alleged  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  against  the  De- 
fendant, in  respect  of  the  said  breach  of  covenant 
lasdy  above  assigned,  because  the  Defendant^  since  the 
death  of  the  said  P.  Walker,  could  and  might  have  and 
had  received  and  derived  great  profit,  interest,  and 
advantage  by  and  from  the  said  demised  premises  with 
the  appurtenances,  and  that  the  same  from  the  time  of 
the  death  of  the  said  P.  Walker  had  been  and  still 
were  of  great  yearly  value,  to  wit,  of  the  yearly  value 
of  100/.,  to  wit,  at,  &c.,  and  that,  the  Plaintiff  prayed 
might  be  enquired  of  by  the  country,  &c.  The  repli- 
cation to  the  fourth  plea  was  to  the  same  effect,  and 
in  addiuon,  took  issue  on  the  averment  of  ^ene  ad^ 
Mitttsiravit* 

The  Defendant  demurred  to  these  replications. 

Joinder. 
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Atcherley  Seijt  in  support  of  the  demurrer.  The 
replication  is  ill,  for  it  puts  in  issue  an  immaterial  fact^ 
yiz^  whether  the  premises  were  of  any  value.  They 
might  be  of  some  value  for  the  purpose  of  sale,  and  yet 
they  might  yield  no  profit  to  the  administrator;  and 
unless  they  yield  a  profit,  the  administrator  is  not  liable 
for  rent  or  taxes;  at  all  events,  not  beyond  the  profit 
yielded.  The  result  of  th^  cases  is  stated  in  1  Wms. 
SaunderSf  112.  note  c.  (edit  5.).  <*  If  an  executor  be 
sued  in  his  representative  capacity  for  rent  accruing  in 
his  own  time,  either  in  debt  or  covenant,  where  the 
lease  is  by  deed,  or  in  debt  or  assumpsit  for  use  and 
occupation,  where  the  lease  is  not  by  deed,  he  may  plead 
plene  administrceoU^  and  under  that  plea  may  shew  that 
the  land  yields  no  profit,  and  that  he  has  no  assets 
aliunde  f  but  if  the  land  yields  a  profit  equal  to  the 
rent,  he  will  fail  on  a  plea  of  plene  administravitf  for 
he  is  bound  to  apply  the  profits  of  the  land  towards 
payment  of  the  rent  in  the  first  instance,  and  his  not 
doing  so  will  be  a  devastavit  j  i^  therefore^  the  land 
yields  some  profit,  but  less  than  the  rent,  it  should  seem 
that  his  plea  should  be  pleni  administravit  prater  the 
profit.  If,  on  the  other  hand,  the  executor  be  sued,  as 
he  may  be  when  he  enters  and  is  in  the  actual  occupa- 
tion, in  his  individual  capacity  as  assignee  of  the  term, 
in  debt  on  a  lease  by  deed,  he  must  plead  specially  that 
he  holds  only  as  executor,  that  the  land  yields  no  profit, 
or  less  than  the  rent,  and  pray  whether  he  shall  be 
charged  otherwise  than  in  detinet :  in  covenant,  he 
must  plead  the  same  matters  specially:"  Hargravt^s 
case  (tf ),  Bolton  v.  Cariham  (i),  Helier  v.  Casebert  (c), 
Buckley  V.  Pirk  (rf),  Bemnant  v.  Bremridge  {e\  Bubery 
V.  Stevens,  (g) 


(a)  5  Rep.  3. 

(b)  PoUexf,  125,  Freem.  327. 

(c)  1  Lev.  127- 


(d)  lSalk.3l6. 

(e)  8  Taunt.  191. 
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If  the  Defendant  be  sued  as  assignee  and  not  as  ad- 
ministratory  the  venue  ought  to  be  local,  as  founded  on 
privity  of  estate;  and  then,  the  declaration  b  ill  for  not 
shewing  the  county  in  which  the  premises  lie.  {Tin^ 
dal  C.  X  That  sufficiently  appears  in  the  averment 
that  the  Defendant  entered  in  Middlesex^  the  county  in 
which  the  venue  is  laid.]  Then,  the  fourth  plea  not 
only  tenders  the  same  unmaterial  issue  as  the  third,  but 
is  double,  in  offering  also  an  issue  on  thepkne  adtnimS' 
travUm 
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Cderidge  Serjt  cofUri.  The  third  plea  being  pleaded 
to  all  the  breaches  is  ill ;  for  it  is  no  answer  to  the  third 
breach  allegmg  non-repair:  and  a  plea  which  is  bad  as 
to  party  is  bad  for  the  whole :  Webb  v.  Martin,  (a)  That 
it  is  no  answer  to  the  third  breach  distincdy  appears  in 
Tilngf  v.  Norris  (i),  Buckley  v.  Pirk  (c),  and  Shepherd^ s 
Touchsione^  178.  But,  independendy  of  this,  the  re- 
plication takes  issue  on  a  material  fact.  Whether  the 
premises  were  of  value  is  the  proper  question :  whether 
the  Defendant  could  or  not  have  made  profit  of  them 
u  either  identical  with  it,  or  evidence  of  it.  Where 
an  executor,  in  possession,  is  sued  as  assignee  on  the 
covenants  for  rent  and  repairs,  the  whole  liability  is 
penonal,  and  founded  on  privity  of  estate.  The  law 
presumes  the  possession  to  have  value ;  but  the  liability 
is  not  in  principle  founded  on  the  perception  of  the 
profits,  nor  measured  by  them.  An  ordinary  assignee 
could  no  more  relieve  himself  from  keeping  the  cove- 
nants by  alleging  the  want  of  profits,  than  the  original 
lessee*  But,  as  regards  rentj  the  law  has  made  a  dis- 
tbction  between  an  executor  sued  as  assignee  and  an 
ordinary  assignee.     It  limits  the  liability  on  this  head 


(a)  1  Leo.  48. 
809. 


ISoQc. 


(c)  lSaUe.8l6. 
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to  the  profits  actually  received;  taking  so  much  of  these 
profits  as  equals  the  rent,  out  of  the  general  body  of  the 
assets,  and  specifically  appropriating  them  to  the  land- 
lord :  HargrcDoi^  case,  (a)  No  such  dbtinctioDy  how- 
ever, prevails  as  to  liability  for  repairs^  the  lessor  having 
no  such  privilege  in  respect  of  the  assets, — the  executor 
assignee  no  such  exemption ;  but  the  general  rule  pre- 
vails :  Spencer's  case  (5),  Dean  and  Chapter  qf  JVindsof's 
case  (c),  Tilney  v.  Norris.  (d)  The  object  of  the  covenant 
for  repair  was  the  maintenance  of  the  thing  in  being 
when  the  lease  was  made.  Besides,  administraUon  b 
taken  upon  himself  by  the  Defendant  sponte  sud.  The 
incurring  the  liabili^  is  his  own  act:  the  offer  to  sur- 
render the  premises  (founded  on  the  case  of  Benmant 
V.  Bretnridge)  can  have  no  efiect  on  the  Defendant's 
liability  for  repurs :  and  that  case  turned  in  effisct  on 
the  circumstance  that  the  premises  yielded  no  rent  It 
was  an  action  for  use  and  occupation. 


JicherUj/^  in  reply,  persbted  that  the  Defendant  as 
administrator  was  altogether  discharged  if  the  premises 
yielded  no  profit;  and  the  replication,  therefore^  should 
have  taken  issue  on  that  precise  point 

As  to  the  taking  out  letters  of  adminbtration  being 
the  spontaneous  act  of  the  administrator,  the  same  thing 
might  be  predicated  of  an  executor  who  took  out  pro- 
bate, since  he  was  at  liberty  to  renounce  it 

TiNDAL  C.  J.  It  is  unnecessary  for  us  to  give  any 
opinion  as  to  the  sufficiency  of  thb  replication,  because 
we  think  that  the  third  and  fourth  pleas  are  both  bad  in 
law.    A  plea  which  b  bad  in  part,  b  bad  altogether; 


(a)  5Itep.Slh. 

ih)  5Rep.l%,  6tli resolution. 

(c)  5  Rep.  25.    Dyer^  13  6. 


(d)  1  RoU.  Ahr.  CovenarUL. 
citing  Hydev.  Dean  and  Chap' 
ter  of  Windsor  J  Cro.  Eiiz.  552. 
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and  tbese  pleas^  afiecting  to  give  an  answer  to  the  breach 
of  covenant  in  not  repairing,  as  well  as  not  paying  rent 
and  taxes,  cannot  be  supported ;  because  the  law,  as  it 
applies  to  personal  representatives  with  respect  to  non- 
payment of  rent  or  taxes,  does  not  stand  on  the  same 
footing  as  the  law  which  binds  them  to  repairs.     The 
two  cases  are  not  within  the  same  reason.     Rent  is  re- 
ceived by  an  executor,  not  so  much   in  the  light  of 
assets,  as  a  profit  of  the  land  which  is  to  be  handed  over 
to  die  landlord,  in  satisfaction  or  diminution  of  arrears 
that  may  be  due.     No  such  reason  is  applicable  to  the 
covenant  for  repairs.     It  would  be  a  strange  thing  to 
say,  for  instance,  that  an  executor  or  administrator  shall 
not  be  bound  to  repair  in  the  first  year  of  a  term,  be- 
cause they  have  derived  no  profit  from  the  premises :  in 
effect,  that  would  be  saying  that  the  lessor  shall  have  no 
rent  till  the  efid  of  the  term ;  for  if  the  executor  is  not 
bound  to  repair  in  the  first  year  because  he  has  no 
profits,  the  same  answer  might  be  made  in  the  second, 
and  the  premises  might  go  on  in  a  course  of  deterioration, 
till  the  end  of  the  term,  when,  if  the  executor  were 
without  assets,  the  lessor  might  be  deprived  of  any  re- 
dress.   But  there  is  no  case  to  shew,  that  when  an  ex- 
ecutor is  sued  as  assignee,  he  is  not  liable  for  repairs  in 
the  same  manner  as  any  other  assignee.     All  the  cases 
relied  on  for  the  Defendant  are  actions  for  debt,  and  turn 
00  the  debetj  or  dd)et  and  detinetj  which  are  only  ap- 
plicable to  demands  for  non-payment  of  rent.     On  the 
other  hand,  the  cases  cited  for  the  PIaintifi*tend  to  shew, 
that  the  rule  with  respect  to  rent  does  not  extend  to  a 
covenant  for  repair.     Let  us  look  at  the  case  of  waste, 
whidi  bears  a  strong  analogy  to  the  present    The  law  is 
clear,  that  '*  the  executor  or  administrator  of  a  tenant 
ibr  years  shall  be  punished  for  waste  done  in  their  own 
time ;  and  that  the  judgment  for  the  damages  shall  be 
against  them  de  bonis  propriis.     And  there  is  no  dif- 
vou  I.  H 
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ference  between  permissive  and  voluntary  waste^  that 
will  influence  this  case,  because  this  breach  of  co- 
venant is  in  nature  of  permissive  waste;  except  that 
the  case  of  waste  is  stronger;  because  treble  damages 
are  recoverable  there,  but  single  damages  only  b  cove- 
nant. And  if  the  executor  assigns  over,  waste  will  lie 
against  him  in  the  tenmt:  therefore,  it  is  not  hard  to  sup- 
port this  action ;  and  judgment  shall  be  against  him  de 
bonis  prqpriis.**  {a)  An  executor,  therefore^  is  liable  for 
non-repair ;  and  (hat,  even  where  he  permits  dilapidation 
to  continue,  which  did  not  commence  in  his  own  time. 
The  same  point  was  established  in  the  Dean  and  Chapter 
of  Windsor's  case,  where  a  man  demised  a  house  by 
indenture  for  years ;  the  lessee,  for  him  and  his  ex* 
ecutors,  covenanted  and  granted  with  the  lessor  to  repair 
the  house  at  all  times  necessary ;  the  lessee  assigned  it 
over  to  Hyde,  who  suffered  it  to  decay;  the  lessor 
brought  an  action  of  covenant  against  the  assignee. 
And  it  was  adjudged  by  Popham  C.  J.,  and  the  whole 
Court,  ^*  that  the  action  of  covenant  did  lie^  although  the 
lessee  had  not  covenanted  ibr  him  and  his  assigns;  for 
such  covenant,  which  extends  to  the  support  of  the  thing 
demised,  is  quodammodo  appurtenant  to  it,  and  goes 
with  it.  And  in  respect  the  lessee  hath  taken  upon  him 
to  bear  the  charges  of  the  reparations,  the  yearly  rent 
was  the  less,  which  goes  to  the  benefit  of  the  assignee^ 
and  qui sentit  commodum  sentire  debet  et  onus** 

On  the  ground,  therefore,  that  the  plea  is  now 
brought  forward,  for  the  first  time,  as  an  answer  to  an 
action  of  covenant  for  repairs ;  that  no  authority  has 
been  adduced  in  support  of  such  a  plea;  and  that  the 
reason  of  the  thing  is  altogether  inconsistent  with  such  a 
defence;  we  think  that  the  plea  is  ill;  that  judgment 
roust  be  given  for  the  Plaintiff;  and  that,  as  to  this 


(a)  lZ<f.  i2a^m(f.^54. 
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poio^  it  is  unnecessary  to  consider  whether  there  is  any 
diitinctioD  between  the  situation  of  executor  and  that  ol 
administntor.  '^ 


Park  J.  and  Gasxlbe  X  expressed  their  concurrence* 

BosAKQUET  J.  The  general  rule  is,  that  the  ex- 
ecutor of  a  lessee  is  liable  as  assignee,  except  that,  with 
respect  to  rent,  his  liability  does  not  exceed  what  the 
property  yields.  No  such  exception  applies  to  the  cove- 
nsot  for  repairs. 

Judgment  for  Plaintiff. 


Mqbziok. 


Alchin  v.  Hopkins,  Clerk.  June  5. 

TN  answer  to  an  acdon  for  a  debt  of  253/.  due  from  A  oompori* 

the  Defendant  to  the  Plaintiff,  the  Defendant  put  in  ^!^  ^^  *. 

,  .         ,  clergyman,  m 

an  agreement  for  a  composition  entered  into  between  oonaideration 

tbe  Defendant  and  such  of  his  creditors  as  signed  the  ^^  ^^ 

1.11                                                 1  future  income 

nme,  who  thereby  agreed  not  to  sue,  arrest,  or  molest  j^^  ^  ^^ 

the  Defendant,  *'  in  consideration  that  the  future  in*  ceived  by  a 

come  of  the  Defendant  might  be  received  by  the  Rev.  ^^j  f^^ 

°                                   ,  apphed  m 

Harry  Lee,  or  some  other  person  duly  appointed  by  liquidation  of 

tbe  Defendant,  and  applied  in  liquidation  of  the  De-  hia  debts, 

tendant's  debts,  after  providing  a  competent  stipend  for  ^di^ff  for  a 

a  corate  to  serve  the  church."  curate,  is 

Tbe  Defendant  had  no  income  other  than  the  profits  !« 1,^^^^ 

of  a  benefice  with  cure  of  souls,  amounting  to  about 

14ttayear.  Jai^Jh  ^   / 

Mr.  Ijee  had  received  the  amount,  and  after  allowing  ••^.1?^ •m?^ . 
9(tfi  a  year  for  the  performance  of  the  duty,  had  dis- 
tributed tbe  residue,  with  the  sanction  of  the  Defendant, 
among  the  Defendantfs  creditors. 


100  TRINITY  TERM, 

1884,  The    Defendant,  howeyer,  had  never    signed     the 

agreement. 

The  PIainti£f,  upon  the  production  of  this  agreement, 
was  nonsuited,  with  leave  to  move  to  enter  a  verdict 
for  the  amount  of  his  debt    Accordingly, 

Coleridge  Seijt  in  Easter  term  obtained  a  rule  nisi  to 
that  effect,  on  the  ground  that  the  agreement  was  not 
binding  on  the  Defendant,  for  want  of  his  signature  ;  for 
want  of  consideration;  and  as  an  infraction  of  the 
statute  IS  ^iz.  c.  20.,  which  prohibits  *'all  chargings 
of  any  benefice  with  cure,  with  any  pension  or  any  profit 
out  of  the  same  to  be  yielded  or  taken.'' 

Mereaoetker  Seijt  shewed  cause. 

The  Defendant,  having  acted  on  the  agreement  by 
sanctioning  the  application  of  the  profits,  is  bound  by  it, 
notwithstanding  his  omission  to  sign :  Good  v.  Chees- 
man.  {a)  And  the  forbearance  of  each  creditor  to  sue 
is  a  sufficient  consideration  to  bind  the  others.  Nor  is 
the  agreement  within  the  prohibition  of  ISjE/is.,  for  a 
curate  is  first  to  be  provided  for,  and  it  does  not  appear 
on  the  face  of  the  instrument  that  the  profits  of  the 
benefice  are  actually  conveyed  away  or  charged;  and 
a  sequestration  arising  only  incidentally,  as  a  conse- 
quence of  the  clergyman's  general  liability,  is  not  a 
charge  within  IS Eiiz.  c.  20*  Flight  v.  Salter {b\  New^ 
landy.  Watkin.{c) 

Coleridge.  Taking  thei  agreement  and  the  conduct  of 
the  parties  together,  an  intention  to  charge  the  benefice 
plainly  appears;  and  therefore  the  case  falls  within 
the  principle  laid  down  in  Gibbons  v.  Hooper  {d)^ 
Kirlew  v.  Btdts  {e),  and  Flight  v.  Salter^  where  all  the 


(a)  ^B.Sf  AdoL  328.  (d)  2B.Sf  Adol  734. 

ih)  I  B.  Sf  Adol.673.  (c)  I 

(c)  9-9%^.  113. 


B.  Sf  Adol.  673.  (c)  ZB.Sf  Adal.  736.  note. 
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decisions  are  collected.  The  agreement  is,  at  all  events, 
indirectly  a  charge ;  and  the  Defendant  cannot  do  in- 
directly, what  he  is  prohibited  from  doing  directly.  Doe 
dem.  Miickinson  v.  Carter,  (a) 

Cur.  adv.  vuU» 


18S4. 

AiiGHXir 

Hopkins. 


TnvDAL  C.  J.  The  question  brought  before  the  Court 
in  this  case  is,  whether  the  agreement  for  a  composition 
entered  into  between  the  Defendant  and  such  of  his 
creditors  as  signed  the  same,  operates  as  an  answer  to 
tbe  present  action.     By  the  terms  of  the  agreement,  the 
several  creditors  who  signed  the  same  agreed  not  to 
sue,  arrest,  or  molest  the  Defendant  ^<  in  consideration 
that  the  future  income  of  the  said  Defendant  might  be 
received  by  the  Rev.  Harry  Lee^  clerk,  or  some  other 
person  duly  appointed  by  the  said  Defendant,  and  ap- 
plied in  the  liquidation  of  the  said  debts."     It  was 
found  at  the  trial  of  the  cause,  that  the  Defendant  had 
no  other  income  than  the  profits  of  a  benefice  with  cure 
of  souls.    The  agreement  may,  therefore,  be  considered 
to  refer  to  the  income  of  the  Defendant  arising  from  his 
living,  and  no  other. 

The  objection  made  on  the  part  of  the  Plaintiff  is, 
that  the  agreement  is  void  by  the  statute  IS  EUz.  c.  20., 
by  which  **  all  chargings  of  any  benefices  with  cure 
hereafter  with  any  pension,  or  with  any  profit  out  of 
the  same  to  be  yielded  or  taken,  hereafter  to  be  made^ 
shall  be  utterly  void.''  The  effect  of  the  instrument, 
supposing  it  to  have  any  effect  whatever,  is  to  appro- 
priate the  future  profits  of  the  living  to  the  payment  of 
the  debts  of  the  Defendant ;  for  we  cannot  think  the 
clause  by  which  it  is  provided  that  a  competent  stipend 
for  a  curate  to  serve  the  church  shall  be  first  paid,  will 
take  the  agreement  out  of  the  statute.  There  are  many 
purposes  to  which  the  profits  of  a  benefice  ought  to  be 


(a)  8  T.  R,  300. 
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1884.       emptoyedt  on  principles  of  public  pdicy,  besides   the 
——^       finding  of  a  curate)  such  as  the  repurs  of  the  chancel 
^  and  parsonage,  the  money  payments  to  which  the  church 

Honnrs.  is  liable,  and  the  like.  The  ^ect  of  the  instrumentf 
therefore,  although  not  operating  as  a  direct  chai'ge,  is 
an  agreement  to  charge  the  profits  of  the  living ;  and  if 
such  an  agreement  were  not  held  to  &11  within  the  pro- 
hibition of  the  statute^  all  its  purposes  might  be  avoided 
with  the  greatest  facility. 

But,  independently  of  the  objection  under  the  statute 
of  Elixabeihf  it  appears  that  this  agreement  was  never 
signed  by  the  Defendant.     In  case,  therefore^  the  cre- 
ditors should  sue  upon  it,  they  would  be  met  by  the 
preliminary  objection,  that  a  contract  for  the  profits  of 
a  living  to  be  paid  over  to  a  trustee  or  receiver,  was  a 
contract  "  for  an  interest  in  or  concerning  lands,  tene- 
ments, or  hereditaments,"  and  that  no  action  would 
lie  upon  it,  as  it  *'  had  not  been  signed  by  the  Defiend- 
ant,  or  by  any  person  thereunto  by  him  lawfully  autho- 
rized.''  We  think,  upon  this  ground  also,  the  agreement 
ibr  composition  is  not  of  such  a  description  as  can  be 
held  a  bar  to  the  present  action.     For  the  principle  on 
which  such  an  agreement  is  held  to  operate  as  an  an- 
swer to  an  action  by  a  creditor  who  has  come  into  it,  is, 
that  there  has  been  a  substitution  of  a  new  agreement, 
by  mutual  consent,  and  on  good  consideration,  in  the 
stead  or  place  of  the  old  contract.     This  is  the  point 
established  by  the  case  of  Good  v.  Ckeesman^  to  which 
we  entirely  accede.    The  new  or  substituted  agreement 
must,  therefore,  of  necessity  be  one  which  is  legal  and 
valid ;  or  the  whole  ground  on  which  the  release  of  the 
former  contract  depends,  is  destroyed.    Inasmuch,  how- 
ever, as  the  agreement  in  question  is  liable  to  the 
objections  above  adverted  to,  we  think  it  fails  as  a  com- 
position that  can  be  enforced  at  law. 
,  ^   ^'  ?  Rule  absolute  for  entering  verdict  for  Plaintiff 

for  25SL 
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BusHELL  and  Others  v.  Beavan.  ^^ne  5. 

ASSUMPSIT.    The  first  count  of  the  declaration  Plaintifi, 

stated  that  on  the  12th   of  June  1829,  to   wit,  ^^^J^*^ 

at  London^  hj  a  certain  charterparty  then  and  there  charterpartj 

made  and  condnded  between  W.  S.  Jacques^  for  and  on  ^7  ^'  S., 

behalfof  himself  and  the  PIaintifl&,  other  the  owners  of  j^^  i^^,  ^^ 

tbe  ship  called  the  Warrior^  then  lying  in  the  port  of  till  certain 

Lmdon,  of  the  one  part,  and  H.  C.  SempiU,  freighter  of  J"?^  jj^* 

the  said  ship,  of  the  other  part,  the  said  charterparty  between 

bemg  sealed  with  the  seal  of  the  said  H.  C.  SempiU^  ^^  ^^ 

It  was  witnessed,  that  the  said  W.  C.  Jacques^  acting  as  gettled^  bv 

aforesaid,  for  the  consideration  ther^nafter  mentioned,  H.  S.  giving 

did  thereby  promise  and  agree  to  and  with  the  siud  ^^^J^' 

freighter,   his    executors,   administrators,   and  assigns,  Defendant^ 

that  the  said  ship  shoald  set  sail  and  proceed  to  Swan  1^  oonuder- 

Bker  and  Afdney,  Nea>  South  Wales,  and  then  proceed  pi^intifiB 

to  sach  port  or  ports,  place  or  places,  and  for  such  would  let 

parposes,  as  the  said  freighter,  his  executors,  admuiis*     .^'  ~^ 

trators,  or  agents,  might  order  or  direct;  that  the  ship  giving  secu- 

shoald  immediately  go  into  the  Si.  Kaiharine  Docks^  ^^7>  ^°der- 

and  the  poop  and  cabins  be  erected,  altered,  and  finished  jf  ^^  ^ 

in  the  manner  prescribed  by  the  charterparty,  on  or  sign  the 

guaranty 
boeander  set  forih^  and  deliver  it  to  Plaintiffii  in  a  week :  Hdd>  that  this  Was 
not  an  undertaking  for  the  debt^  default^  or  miscarriage  of  another^  within  the 
ititQte  of  fraudsi 

The  guaranty  to  be  signed  by  7*.  M,  was  as  follows  j  —  "  Whereas  B.  S, 
has  hired  your  ship  for  six  months  from  the  12th  of  Juiy  IBSO,  and  such 
longer  time  as  his  intended  voyage  may  require^  and  has  paid  or  secured  thd 
freQ;ht  for  dx  months,  from  the  20th  of  August  1830,  and  ia  about  to  leave 
England,  I  guarantee  the  payment  of  freight  which  shall  accrue  for  any  portion 
of  the  voyage  after  the  said  six  months :"  Held^  an  undertaking  within  the 
•tatute  of  frauds,  and  insufficient  for  want  of  a  consideration  apparent  on  the 
hoe  of  it;  and  consequently  that  only  nominal  damages  could  be  recovered 
•pinst  Defendant  for  failing  to  procure  T.  Jf.'s  signature^  according  to  his 
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before  the  24th  of  Junei  in  oonsideratioii  whereof, 
and  of  every  thing  above  mentioned,  H.  C.  SempiU^ 
for  himself  his  executors,  administrators,  and  as- 
signs, did  thereby  covenant,  promise,  and  agree  to  and 
with  W.  S.  Jacques^  his  executors,  administrators, 
and  assigns,  to  take  the  said  ship  into  his  service 
for  the  voyage  thereinbefore  specified,  and  for  and 
during  the  term  or  space  of  six  calendar  months  cer- 
tain; and  also  to  pay  or  canse  to  be  paid  unto  W.  S. 
JacqueSf  his  executors,  administrators,  and  assigns, 
freight  for  the  use  or  hire  of  the  said  ship,  at  and  after 
the  rate  of  17s.  per  roister  ton  per  calendar  month, 
for  and  during  the  term  or  space  of  six  months  at  the 
least,  to  reckon  and  be  accounted  from  the  12th  day  of 
Jiify  then  next  ensuing,  and  at  and  after  the  like  rate 
for  all  further  time  (if  any)  that  might  be  necessary  for 
the  completion  of  her  aforesaid  intended  voyage  and 
service,  and  until  she  should  be  finally  discharged  as 
aforesaid,  or  up  to  the  day  of  her  being  lost,  captured, 
or  last  seen  or  heard  of;  such  freight  to  be  paid  in 
manner  following,  that  is  to  say,  one  third  of  the  six 
months'  pay  to  be  paid  on  the  clearing  of  the  vessel 
outwards  at  the  Custom-house  in  the  port  of  London ; 
400^  in  further  part  of  the  said  monthly  pay  to  be 
receivable  by  the  said  commander  out  of  the  freight 
payable  at  New  South  JValeSf  or  some  other  intermediate 
port ;  and  the  remainder  of  the  said  monthly  pay  to  be 
paid  by  good  and  approved  bills  of  exchange,  at  six 
months'  date  from  the  day  the  said  vessel  should  dear 
outwards  at  the  Custom-house  oi  London : 

That  after  the  making  of  the  said  charterparty,  and  be- 
fore the  making  of  the  promise  and  undertaking  of  the 
Defendant  next  mentioned,  divers  disputes  and  difierences 
had  arisen  and  were  depending  between  the  Plaintiffs  and 
H.  €•  Sempillf  as  to  whether  or  not  the  period  of  hire  of 
the  said  ship  should  commence  from  the  said  l£th  of 
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JUfylSiSQ^and  whether  or  not  the  payment  of  the  freight 
so  u  aforesaid  to  be  paid  by  H*  C  Sempill^  for  the  use 
or  hire  of  the  said  ship,  should  commence  and  be  payable 
from  the  said  12th  otjufy  1829 ;  and  also  as  to  whether 
or  not  H.  C.  Sempill  should  give  the  Plaintiffs  security 
for  die  payment  of  freight  for  the  use  and  hire  of  the  said 
ship^  which  should  or  might  become  due  and  payable 
from  H.  C  SempiU  for  any  period  beyond  six  months, 
to  be  reckoned  and  accounted  from  the  said  12th  of 
Mjf  1829»  according  to  the  terms  and  conditions  of  the 
charterparty,  to  wit,  at,  &c. :  and  that  before  and  at  the 
time  of  the  making  of  the  promise  and  undertaking  of 
the  Defendant  as  next  mentioned,  the  Plaintifi  had 
refused  to  suffer  and  permit  H*  C.  SempiU  to  leave 
England  in  the  said  ship  or  vessel,  under  the  charter- 
party,  until  he  had  given  such  security  as  aforesaid,  to 
wit,  at,  &c«: 

And  thereupon,  on  the  6th  of  October  1829,  to 
wit,  a^  8cc.,  in  consideration  of  the  premises,  and 
that  the  Plainti£&  would  put  an  end  to  the  disputes 
and  differences,  and  consent  and  agree  that  the  period 
of  hire  of  the  said  ship  should  commence  from  the 
20th  of  August  1829,  and  that  the  payment  of  the 
freight  should  commence  and  be  payable  from  the  said 
20th  of:  August  1829,  and  that  H.  C.  SempiU  should  not 
be  liable  for  any  charge  for  the  said  freight  for  any 
period  antecedent  to  the  20th  ot  August  1829,  and  also 
in  consideration  tliat  the  Plaintiffs,  at  the  special  in« 
stance  and  request  of  the  Defendant,  would  suffer  and 
permit  H.  C  SempiU  to  leave  England  in  the  said  ship 
or  vessel  without  giving  the  said  security,  the  Defendant 
undertook,  and  then  and  there  faithfully  promised  the 
Piaintifis  to  procure  one  Thomas  Potter  Macqueen  duly 
to  sign  and  enter  into  a  written  guaranty,  and  that  he 
would  deliver  the  same  to  one  Henry  Brittan^  within 
a  week  then  next  following ;  by  which  guaranty  the  said 
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7.  P.  Macqueen  should  guarantee  the  Plaintiffi  the  doe 
and  faithful  payment  of  all  freight  for  the  use  or  hire  of 
the  said  ship,  which  should  or  might  become  doe  and 
payable  from  the  said  H.  C.  Sempill  for  any  period 
beyond  the  said  six  months  pursuant  to  such  charter* 
party,  such  period  of  six  months  to  commence  from 
the  said  20th  of  August  1829,  according  to  the  terms 
and  conditions  of  the  said  charterparty ;  and  that,  in 
default  of  payment  thereof  as  aforesaid  by  H.  C. 
Sempill  or  his  agents,  the  said  T.  P.  Macqueen  woold 
pay  the  same  on  demand.  And  the  Plaintiffs  aTerred^ 
that  they,  confiding  in  the  said  promise  and  under^ 
taking  of  the  Defendant,  did  afterwards,  to  wit,  on 
the  said  6th  of  October  1829,  to  wit,  at,  &a,  put 
an  end  to  the  said  disputes  and  differences,  and  con* 
sented  and  agreed  that  the  period  of  hire  of  the  said 
ship  should  commence  from  the  said  20th  of  August 
1829,  and  that  the  payment  of  the  freight  should  com- 
mence and  be  payable  from  the  said  20th  of  August 
1829,  and  that  H.  C.  Sempill  should  not  be  liable  to 
any  charge  for  the  freight  for  any  period  antecedent  to 
the  20lh  oi  August  1829,  and  did  then  and  there  sufier 
and  permit  H.  C.  Sempill  to  leave  England  in  the 
said  ship  or  vessel,  without  giving  the  said  security: 
and  although  a  week  from  the  time  of  the  making  the 
Defendant's  said  promise  and  undertaking  had  long 
since  elapsed^  yet  the  Defendant,  not  regarding  his 
promise  and  undertaking,  but  contriving  to  injure  the 
Plaintiffs  in  that  behalf,  did  not  nor  would,  within  the 
time  aforesaid,  or  at  any  time  before  or  afterwards, 
procure  T.  P.  Macqueen  to  sign  or  enter  into  any 
written  guaranty,  whereby  he  guaranteed  the  due  and 
faithful  payment  of  all  freight  for  the  use  or  hire  of 
the  said  ship,  which  should  or  might  become  due  and 
payable  from  H.  C.  Sempill  for  any  period  beyond 
the  said  six  months,  pursuant  to  such  charterparty^ 
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nidi  period  of  six  months  to  commence  on  the  said 
SOdi  of  Augusi  1829»  according  to  the  terms  and  con- 
ditions of  the  said  charterpar^;  and  that,  in  default 
of  payment  thereof  as  aforesaid  by  H.  C.  SempiU  or 
his  agents,  the  said  T.  P.  Macqueen  would  pay  the 
same  on  demand;  nor  did  the  Defendant,  within  the 
space  of  the  said  week,  or  at  any  time  afterwards, 
procure  such  or  any  guaranty  of  T.  P.  Macqueen 
to  be  delivered  to  the  said  H.  Brittan  s  but  so  to 
do  had  hitherto  wholly  neglected  and  refused,  and  still 
did  neglect  and  refuse.  And  the  Plaintifis  averred, 
that  H.  C  SempiU  had  had  the  use  and  hire  of  the 
said  ship  on  freight  as  aforesud  for  a  long  space  of 
time  after  the  expiration  of  the  said  six  months,  com- 
mendng  from  the  said  20th  of  Augusi  1829,  to  wit, 
from  thence  hitherto;  and  that  the  freight  of  the  said 
ship  or  vessel  during  that  period  amounted  to  a  large 
sum  of  money,  to  wit,  to  the  amount  of  2000/.,  which 
was  stOl  due  and  owing  to  the  Plaintiffs :  and  by  means 
of  the  premises  the  Plaintiffs  had  been  and  were  likely 
whdly  to  lose  the  same,  and  any  future  freight  that 
might  become  due  and  payable  from  H.  C  SempiU  for 
and  on  behalf  of  the  said  ship :  and  also  by  means  of 
the  premises  the  PlaintiS  had  been  and  were  other- 
wise much  injured  and  damnified,  to  wit,  at,  &c. 

The  fourth  count  stated,  that  on  the  12th  of  June 
1829,  to  wit,  at,  &&,  by  a  certain  other  charterparty 
then  and  there  made  and  concluded  between  the  Plain- 
ti&,  the  owners  of  the  ship  in  the  first  count  men- 
tioned, of  the  one  part,  and  H.  C  SempiU  of  the  other 
part,  sealed  with  the  seal  of  H.  C.  SempiU^  it  was  wit- 
nessed of  and  concerning  the  said  ship,  and  the  freight 
and  hire  of  the  same  as  in  and  by  the  charterparty 
in  the  first  count  mentioned,  to  wit,  a^  &c. :  That  on 
the  6th  of  October  1829,  to  wit,  at,  8cc.,  in  oonsider- 
atioQ  that  the  Plaintiffi,  at  the  special  instance  and 
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request  of  the  Defendant,  had  consented  and  agreed 
that  the  period  of  hire  of  the  said  ship  should  commence 
from  the  20th  of  August  1829,  instead  of  the  12th  of 
July  1829 ;  and  that  H.  C.  SempiU  should  not  be  liable 
for  any  charge  for  the  said  freight  for  any  period  ante- 
cedent to  the  said  20th  of  August  1829;  and  also,  in 
consideration  that  the  Flaintifis,  at  the  special  instance 
and  request  of  the  Defendant,  had  suffered  and  per- 
mitted H.  C.  SempiU  to  leave  England  in  the  said 
ship,  on  the  Defendant's  guaranteeing  the  payment  of 
the  said  freight,  to  commence  after  the  period  of  six 
months,  which  said  six  months  were  to  be  accounted 
from  the  said  20th  of  August  1829,  the  Defendant  un- 
dertook, and  then  and  there  faithfully  promised  the 
Plaintiffs,  to  guarantee  the  Plainti£&  the  due  and  fidthful 
payment  of  all  freight  for  the  use  or  hire  of  the  said 
ship  or  vessel,  which  should  or  might  become  due  and 
payable  from  H^  C  SempiU  for  any  period  beyond 
the  said  six  months,  such  period  of  six  months  to 
commence  from  the  said  20th  of  August  1829,  ac- 
cording to  the  terms  and  conditions  of  the  said  charter- 
party ;  and  that,  in  default  of  payment  thereof  by  H.  C. 
SempiU  or  his  agents,  the  Defendant  would  pay  the 
same  on  demand;  it  being  understood  that  the  De- 
fendant was  not  to  be  bound  by  the  commander^s  cer- 
tificate alone  of  the  amount  of  freight  due,  without 
further  proof  of  such  amount  being  due«  And  the 
Plaintifl&  averred,  that  afterwards,  to  wit,  on  the  17th  of 
May  1831,  to  wit,  at,  &c.,  a  large  sum  of  money,  to 
wit,  the  sum  of  2000^,  became  and  was  still  due  and 
owing  from  H.  C.  SempiU  to  the  Plaintiffs  for  freight 
for  the  use  and  hire  of  the  said  ship,  the  same  having 
become  due  and  payable  from  him  for  a  period  beyond 
the  said  six  months,  such  period  of  six  months  com- 
mencing from  the  said  20th  of  August  1829,  according 
to  the  terms  and  conditions  of  the  said  charterparty. 
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to  wity  from  thence  hitherto,  and  H,  C.  SempiU  and  18S4. 
his  agents  had  hitherto  made  default  in  payment  of 
the  same ;  of  which  said  premises  the  Defendant  after- 
wards, to  wit,  on  the  said  17th  of  Mai/  1831,  to  wit,  at, 
&C.,  had  notice:  and  thereupon  payment  of  the  freight 
so  due  was  then  and  there  demanded  of  him  by  the 
Plaintifis.  Yet  the  Defendant,  not  regarding  his  said 
last-mentioned  promise  and  undertaking,  but  contriving 
and  intending  to  injure  the  Plaintiffs  in  that  behalf,  had 
not  as  yet  paid  them  the  said  freight  or  sum  of  2000^. 
so  due  and  owing  as  aforesaid,  but  so  to  do  had  hitherto 
wholly  n^lected  and  refused,  to  wit,  at,  &c. 

The  Defisndant  pleaded  the  general  issue. 

At  the  trial  before  Tindal  C.  J.,  Londou  sittings 
after  last  Hilary  term,  a  verdict  was  found  for  the 
PlaiDtiffi  for  1557/*  95.  8^.,  subject  to  the  opinion  of 
the  Court  on  the  following  case  :  — - 

The  Plaintiffs,  at  the  time  of  entering  into  the  charter- 
party  set  out  in  the  pleadings,  and  up  to  the  time  of 
this  action,  were  the  owners  of  the  ship  Wairior.  On 
the  12th  of  June  1829,  the  charterparty  set  out  in  the 
pleadings  was  made  and  concluded  in  London  between 
the  Plaintiff  W.  &  Jaques^  acting  for  and  on  behalf  of 
hioisdf  and  the  other  Plaintiffs,  and  //.  C.  SempiU, 
under  the  respective  seals  of  JV*  S.  Jaqttes  and  H.  C. 
SempUL 

In  pursuance  of  that  charterparty,  the  ship  went  into 
the  St.  Katharines  Docks  on  the  24th  oi  June  1829,  and 
was,  on  the  day  after,  in  a  fit  state  to  receive  and  take  on 
beard  her  cargo;  and  the  freighter  then  took  possession 
of  her :  but  the  poop  and  cabins  were  not  completely 
fitted  up  and  furnished  in  pursuance  of  the  charter- 
party  until  some  time  afterwards,  although  many  pas- 
sengers were  engaged  and  took  possession  of  the  ship 
time  before  the  painting  was  completely  finished. 

Previous  to  the  ship's  being  ready  for  sea,  and  about 
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the  latter  end  oi  September  1829,  disputes  and  differences 
arose  between  the  Plainti£&  and  H.  C.  SempiU^  arising 
out  of  the  poop  and  cabins  not  being  completely  fitted 
up  and  finished  by  the  S4tb  of  June^  and  otherwise  as 
to  whether  or  not  the  period  of  hire  of  the  ship  should 
commence  from  the  12th  of  Jidtf^  as  stipulated  in  the 
charterparty;  and  as  to  whether  or  not  the  payment  of 
fireight  should  commence  and  be  pajrable  from  that 
day ;  and  also  as  to  whether  or  not  H.  C.  SempSl  should 
give  the  Plaintifi  a  seciurity  for  the  payment  of  the 
freight  which  should  become  due  for  any  period  beyond 
the  six  months,  to  be  reckoned  from  that  day ;  and  also 
as  to  whether  or  not  H.  C.  Sempitt  should  oontinoe  the 
ship  in  his  service  afler  her  arrival  and  discbarge  at 
Swan  Biver.  The  Plaintiffi  refused  to  allow  the  vessel 
to  go  to  sea  until  the  settlement  of  such  disputes  and 
differences. 

On  the  2d  of  October  1829,  the  Defendant,  then 
acting  as  the  attorney  for  H.  C.  SempiU^  and  also  as  the 
attorney  for  T.  P.  Macqiteerij  wrote  to  the  Plaintiff 
Jacques  the  following  letter :  — 

'*  Sir,  -^  My  friend  and  client  Mr.  SempiU  has  been 
with  me,  accompanied  by  Mr.  Cross  and  the  captain  of 
the  Warrior^  to  arrange  finally  the  settlement  of  the 
affairs  of  that  ship  previous  to  her  departure  fiom  the 
port  of  London.  The  only  difficulty  that  presented 
itself  to  a  fair  and  proper  conclusion,  was  the  period 
from  which  Mr.  SempUPs  payment  of  the  sue  months' 
rent  should  commence ;  Mr.  Cross  proposing  that  the  day 
should  be  fi'om  the  first  week  in  August  /  Mr.  Sempitt  de- 
clining to  accede  to  such  a  proposal,  and  su^nesting  that 
the  period  of  payment  should  not  commence  till  the  1st 
of  September.  Upon  reference  to  your  captain,  it  was 
admitted  (and  in  which  admission  Mr.  Cross  acquiesced) 
that  the  reparations  and  completion  of  the  cabins  and 
other  parts  of  the  ship  were  not  completed  until  the  I2th 
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of  Jugustj  although  the  owners  covenanted  that  all 
should  be  completely  finished  by  the  24th  of  June  ;  in 
which  case  the  rent  was  to  commence  from  the  12th 
of  Jvfyf  thus  giving  Mr.  Sempill  a  dear  period  of 
eighteen  days  from  the  day  of  completion  of  repairs  to 
the  day  of  commencement  of  payment  Mr.  Sempill 
really  is  not  boand  to  make  the  payment  required  of 
kin;  and  on  his  behalf  I  decline  to  advise  him  to 
do  so.  Mr.  Cross  has  asked  me  for  some  security 
for  die  surplus  of  six  months'  rent,  if  his.  hire  exceeds 
that  term ;  this  Mr.  Sempill  is  not  bound  to  give^  neither 
have  the  owners  any  right  to  require ;  but  if  the  other 
part  of  our  diffisrenee  on  Mr.  SempilPs  reasonable  request 
be  acquiesced  in,  I  have  no  objection  on  his  part  to  give 
them  ggood  and  sufficient  security,  otherwise  I  must 
dedine  it. 

^  I  beg  the  favour  of  hearing  from  you  by  return  of 
post,  with  the  determination  of  the  owners  of  BristoL 
J.  P.  Beavan:* 

In  consequence  of  that  letter,  and  for  the  purpose  of 
settling  the  disputes  and  differences  between  the  parties, 
OQ  the  6th  of  Odober  1829,  a  meeting  took  place  between 
W.  Cross,  one  of  the  Plainti£&,  the  said  H.  C.  Sempill^ 
the  Defendant  as  attorney  on  his  behalf  and  Mr.  Brii" 
tenj  as  attorney  for  the  Plaintiffs. 

On  that  occasion  H.  C.  Sempill  drew  up  and  signed 
the  following  letter:  —  "  Gentlemen,— I  beg  leave  to 
inform  you  that  I  will  not  require  the  Warrior  for  any 
period  after  she  has  performed  her  voyage  to  Sydney^ 
and  discharged  her  cargo.     I  am,  &c.  H.  C.  Sempill** 

The  following  memorandum  was  also  indorsed  on 
the  charterparty  held  by  H.  C.  Sempill,  and  it  was 
signed  by  W,  Cross  for  himself  and  the  other  Plain- 
ti&:  —  «  For  and  on  behalf  of  fV.  S.  Jacques,  myself, 
sad  the  other  owners  of  the  ship  Warrior,  char- 
tered by  H.  C.  Sempm,  I  hereby,  in  consequence  of 
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18S4.  the  reparations  to  such  ship  not  having  been  com- 
pleted by  the  period  in  the  cbarterparty  mentioned, 
covenant}  promise,  and  midertake  that  the  period  of 
hire  of  the  before-mentioned  ship  shall  commence  from 
the  20th  of  August  last  past ;  and  that  the  payment  of 
the  freight  of  such  vessel  shall  commence  and  be  payable 
from  the  20th  of  August  last  past;  and  that  Mr.  Seti^tt 
shall  not  be  liable  for  any  charge  for  freight  or  rent  for 
any  period  antecedent  to  such  20th  of  August  1899. 
For  self  and  other  owners,  fV*  Cross." 

On  that  occasion,  ako»  a  guaranty  written  in  the 
shape  of  a  letter,  in  the  following  form,  and  addressed 
to  W.  S.  JacqueSf  was  drawn  up  for  the  signature  of 
T.  P.  MacqueeHf  and  agreed  on  by  the  Defendant,  viz.: 
<<  Sir, — In  consideration  of  your  having,  on  behalf 
of  yourself  and  other  owners  of  the  ship  called  the 
Warrior^  entered  into  a  cbarterparty  of  affreightment 
with  Mr.  H.  C.  Sempill  for  a  voyage  of  the  said  ship  or 
vessel  to  the  Swan  River  and  Sydney^  New  South  Wdes^ 
whereby  it  is  agreed  that  the  said  ship  shall  remain  and 
continue  in  the  service  of  the  said  freighter  for  and 
during  the  term  or  space  of  six  calendar  months  at  die 
least,  to  reckon  and  be  accounted  from  the  12th  day  of 
July  last  past,  and  for  and  during  such  longer  time  or 
term,  if  any,  as  may  be  necessary  to  complete  the  said 
intended  voyage  up  to  the  day  of  her  final  discharge  ; 
and  whereby,  after  covenanting  for  the  payment  of  the 
freight  for  and  during  the  said  six  months,  at  the  times 
and  in  manner  therein  mentioned,  the  said  H.  C.  Sempill 
did  covenant  that  the  freight  for  any  period  beyond  the 
said  six  months  shall  be  paid  in  London  by  the  freighter 
or  his  agents,  as  in  the  said  cbarterparty  mentioned; 
and  whereas  the  said  H.  C.  Sempill  hath  paid  or  secured 
to  be  paid  the  said  freight  for  the  space  or  period  of  six 
months,  commencing  from  the  20th  oi  August  last;  and 
the  said  H.  C.  Sempill  being  about  to  leave  England  in 
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the  said  ship,  I  have  consented  to  guarantee  the  owners 
of  tlie  said  ship  the  payment  of  the  said  freight,  to  com- 
mence after  the  said  period  of  six  months,  which  six 
months  is  to  be  accounted  from  the  20th  of  August  last 
past;  I  do  hereby  guarantee  unto  you,  on  behalf  of 
yourself  and  other  owners  of  the  said  ship,  the  due  and 
bithful  payment  of  all  freight  for  the  use  or  hire  of  the 
said  ship  which  shall  or  may  become  due  and  payable 
from  the  said  H»  C.  Sempill  for  any  period  beyond  the 
said  six  months,  pursuant  to  such  charterparty,  such 
period  of  six  months  to  commence  from  the  20th  of 
Anpat  last,  according  to  the  terms  and  conditions  of 
the  said  charterparty ;  and  in  default  of  the  payment 
thereof  as  aforesaid  by  the  said  H.  C.  Sempitl,  or  his 
agents,  I  hereby  undertake  and  agree  to  pay  the  same 
on  demand.  Dated  Lcmion^  this  6th  day  of  October 
1S2A    Yours,  &c." 

And  the  Defendant,  at  the  foot  of  the  said  guaranty, 
wrote  and  signed  the  following  undertaking : -^  ^^  I 
Qodertake  to  get  a  copy  of  the  above  guaranty  duly 
signed  by  Thomas  Patter  Macqueen^  Esq.  M.P.,  and 
within  a  week  delivered  to  Mr.  Brittan.   J.  P.  Beaoan!^ 

A  witness  stated  that  the  memorandum  on  the  charter- 
party,  and  the  undertaking  of  the  Defendant  to  get  the 
signature  of  Mr.  Macqueai  to  the  guaranty  for  the 
payment  of  the  freight,  were  so  signed  reciprocally,  in 
consideration  the  one  of  the  other. 

Alter  the  transactions  which  took  place  at  that  meet- 
ing, the  ship  set  sail  and  left  England  on  her  voyage,  on 
the  10th  of  October  182.9. 

The  Defendant  never  got  a  copy  of  the  above  men* 
tioiied  guaranty  signed  by  T.  P.  Macqueen^  although 
repealed  applications  were  made  by  the  Plaintiffs  to  the 
I^efisndant  for  that  purpose ;  nor  did  7.  P.  Macqueen 
ever  sign  the  same.  But  the  Defendant  proposed  to 
^  attorney  for  the  Plaintiffi,  that  he  would,  himself,  in 
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lieu  of  the  guaranty  by  T.  P.  Macqueen^  sign  the  follow- 
ing letter;  and  he  did,  in  the  month  of  November  18S0, 
write  and  sign  a  letter  addressed  to  W.  S.  Jacques^  of 
which  the  following  is  a  copy:  — 

<^  Sir, — In  consideration  of  your  having,  on  behalf  of 
yourself  and  other  owners  of  the  ship  called  the  Warrior^ 
entered  into  a  charterparty  of  affreightment  with  Mr. 
H.  C.  SempiU^  for  a  voyage  of  the  said  ship  to  Svoan 
River  and  Sydney^  New  South  Wales,  whereby  it  is  agreed 
that  the  said  ship  shall  remain  and  continue  in  the 
service  of  the  said  freighter  for  and  during  the  term  or 
space  of  six  calendar  months  at  least,  to  reckon  and  be 
accounted  from  the  12th  of  Jidy  last  past,  and  for  and 
during  such  longer  time  or  term,  if  any,  as  may  be 
necessary  to  complete  the  said  intended  voyage  up  to 
the  day  of  her  final  discharge ;  and  whereby,  after  cove- 
nanting for  payment  of  the  freight  for  and  during  the 
said  six  months,  at  the  times  and  in  manner  therein 
mentioned,  the  said  H.  C.  Sempill  did  covenant  that  the 
freight,  for  any  period  beyond  the  said  six  months,  shall 
be  paid  in  London  by  the  freighter  or  his  agents,  as  in 
the  said  charterparty  mentioned ;  and  whereas  the  said 
H.  C.  Sempill  hath  paid  or  secured  to  be  paid  the  said 
freight  for  the  space  or  period  of  six  months,  com- 
mencing from  the  £Oth  of  August  last,  and  the  said 
H.  C  Sempill  being  about  to  leave  England  in  the  said 
ship,  I  have  consented  to  guarantee  the  owners  of  the 
said  ship  the  payment  of  the  said  freight,  to  commence 
after  the  period  of  six  months,  which  six  months  is  to 
be  accounted  from  the  20th  of  August  last  past;  I  do 
hereby  guarantee  unto  you  on  behalf  of  yourself  and 
other  owners  of  the  said  ship,  the  due  and  faithful  pay- 
ment of  all  freight  for  the  use  or  hire  of  the  said  ship  or 
vessel,  which  shall  or  may  become  due  and  payable 
from  the  said  H.  C.  Sempill  for  any  period  beyond  the 
six  months,  such  period  of  six  months  to  commence 
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fiom  die  SOth  of  Ai^gusi  la8t»  according  to  the  terms  and 
oonditioDS  of  the  said  charterparty ;  and  in  default  of 
pgyment  therec^  as  aforesaid,  by  the  said  H.  C.  SempiU 
or  his  agents,  I  hereby  undertake  and  agree  to  pay  the 
same  <»i  demand :  it  being  understood  that  I  am  not  to 
be  bound  by  the  commander's  certificate  alone  of  the 
amoant  [of  freight  due,  without  further  proof  of  such 
amount  being  due.  Dated  the  6th  of  October  1829. 
Yoon^  J.  P.  Beavan.    London** 

The  ship  remained  in  the  service  of  H.  C.  Sempill 
under  the  said  terms  until  the  15th  of  June  18S0,  when 
she  finally  discharged  her  cargo  at  &fdney^  New  South 
Wales. 

There  was  1557/.  95.  Sd.  due  from  H.  C.  Sempill  to 
die  Plaintifls,  for  the  fireight  of  the  ship  for  a  period  be- 
yond the  six  months,  commencing  from  the  20th  of 
ilffgMtf  1829,  and  the  Defendant  had  notice  thereof  be- 
fore the  commencement  of  the  action,  and  had  refused 
to  pay  the  same. 

The  question  for  the  opinion  of  the  C!ourt  was, 
whether,  under  the  above  circumstances,  the  Flaintiffi 
were  entitled  to  recover  under  all  or  any  one  or  more  , 
^  the  counts  of  the  declaration  in  this  action.  If  the 
Court  should  be  of  opinion  that  the  Plaintiffs  were 
CDtided  to  recover,  the  verdict  was  to  stand,  either  for 
die  said  sum  of  1557/.  95.  8^/.,  or  for  nominal  damages, 
as  the  Court  should  direct,  with  liberty  to  the  Plaintiffs 
to  enter  it  up  on  any  one  or  more  of  the  said  counts  as 
might  be  thought  fit  But  if  the  Court  should  be  of 
opinjon*that  the  Plaintiffs  were  not  entitled  to  recover 
in  this  action,  then  a  nonsuit  was  to  be  entered. 


1884. 


The  case  was  argued  in  Easter  term  by  Wilde  Serjt. 
for  the  Phuntiffi,  and  Coleridge  Seijt.  for  the  Defendant. 

On  the  part  of  the  Defendant  the  following  objections 
were  raised. 
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Firsti  That  the  chaiterparty  produced  in  evidence 
was  misstated  in  the  first  count  It  is  not  sufficient  in 
pleading  to  set  out  a  deed  in  hoc  verba  /  it  must  be  set 
out  according  to  its  legal  effect :  2  JVms.  Saund.  97.  b. 
(note).  The  legal  effect  of  the  charterparty  produced 
in  evidence  was,  an  agreement  between  Jacques,  on  the 
one  side,  and  SempiUj  the  fireighter  of  the  ship,  on  the 
other;  for  one  partner  cannot  bind  another  by  deed; 
Harrison  v.  Jackson  {a)  \  and  though  the  deed  be 
adopted  by  the  other,  the  one  who  executes  it  must 
sue  alone :  Metcalfe  v.  Rycrqft  {b\  Berkeley  v.  Hardy  (c), 
Steiglitz  y.  Egginton.  {d)  But  the  declaration  here 
alleges  that  by  the  charterparty,  Jacques,  acting  on  behalf 
of  himself  and  the  other  Plaintiffs,  agreed  with  Sempill  / 
stating  it  therefore,  in  effect,  to  be  an  agreement,  not 
between  Jacques  and  SempiU,  but  between  all  the  Plain- 
tiffi  and  Sempill. 

Secondly,  As  the  Plaintiffs,  according  to  the  author- 
ities cited,  could  not  have  sued  Sempill  upon  the  char- 
terparty, neither  can  they  sue  the  Defendant  for  a 
cause  of  action  arising  out  of  such  charterparty.  There 
is  no  consideration  accruing  to  them  for  the  Defendant's 
supposed  liability. 

Thirdly,  The  consideration,  as  alleged,  has  not  been 
proved.  Part  of  that  consideration  is,  that  the  Plaintiffs 
would  allow  Sempill  to  leave  England  in  the  ship  with- 
out giving  the  security  that  had  been  required ;  and  it 
is  nowhere  stated,  in  the  special  case,  that  Sempill 
departed  without  giving  such  security. 

Fourthly,  The  promise  on  which  the  action  is  brought 
is  a  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another ;  and  therefore  under  the  statute  of 
frauds  no  action  can  be  maintained  upon  it,  because  the 
consideration  for  the  promise,  as  well  as  the  promise 


(a)  7  T.  R.  207. 
(6)  6M.SfS.75. 


(c)  SB.SfC.  355. 

(d)  IHoU.N.P.  C.  141. 


4  WILL.  IV. 


117 


itself,  does  not  appear  in  writing,  either  on  the  under- 
taking, or  any  of  the  documents  connected  with  it: 
Coe  V.  Duffield  (a),  Boehm  v.  Campbell  (i),  Benson  v. 
Hippius.{c)  No  consideration  appears  here.  The 
PlaintifTs  could  not  have  sued  on  the  deed  set  out, 
BoU.  Mr.  FaiiSf  F.  pi.  1,2.;  and  even  if  they  could, 
their  agreement  that  the  hire  of  the  ship  should  com- 
mence from  the  20th  of  August,  instead  of  an  earlier 
period,  did  not  exempt  SempiU  from  any  portion  of  the 
amoont  of  hire  for  which  he  might  be  supposed  to  be 
liable,  but  only  shifted  the  period  in  respect  of  which  it 
was  to  be  paid. 

Lastly,  Assuming  for  the  sake  of  argument,  that  the 
DefeDdaot  is  liable  to  the  Plaintiffs  upon  his  promise, 
as  collateral  to  the  charterparty,  on  which  Jacques  only 
could  have  sued,  yet  as  the  intended  guaranty  by  Mao 
queen,  which  the  Defendant  has  failed  to  procure,  is  a 
guaranty  upon  which,  for  want  of  a  consideration  ex- 
pressed on  the  face  of  it,  the  Plaintifis  could  not  have 
recovered  under  the  statute  of  frauds,  they  can  recover 
no  more  than  nominal  damages  against  the  Defendant 
The  guaranty  to  be  signed  by  Macqueen  expresses  none 
bat  bygone  considerations.  The  same  objection  applies, 
to  the  guaranty  signed  by  the  Defendant. 
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For  the  Plaintiffs  it  was  answered. 

First,  That  the  effect  of  the  charterparty  was  cor- 
rectly described  as  an  agreement  by  Jacques  on  behalf  of 
the  other  owners,  on  which  Jacques  vf  as  the  party  legally 
entitled  to  sue.  But  great  latitude  is  allowed  by  the 
Coarts  in  the  statement  of  matters  merely  introductory 
to  the  contract  on  which  the  Plaintiff  sues :  Purcell  v. 


(a)  7-B.3f.252. 
(M  SB.M.15. 


(c)  lJlf.<J^P.246. 
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M'Natnara{a\    Phillips  y.  Shaw  {b\   Stoddari  7.  Pal- 
tner{c)f  Ditcham  v.  CAivis  (d),  Frith  v.  Gray,  (e) 

Secondly,  That  even  admitting  the  Plaintifi  could 
not  have  sued  on  the  charterparQr,  they  might,  never- 
thelessy  be  competent  to  sue  on  an  independent  agree- 
ment made  by  the  Defendant  with  them,  on  a  matter 
collateral  to  the  charterparty. 

Thirdly,  That  it  might  be  collected  from  the  special 
case,  that  the  whole  of  the  consideration  alleged  for  the 
Defendant's  separate  agreement  had  been  proved,  for  it 
appeared  that  SempiU  had  been  allowed  to  sail  upon  the 
Defendant's  promise  to  procure  MacqueerCs  guaranty; 
and  it  must  be  thence  inferred  that  he  had  sailed  with- 
out giving  the  security  originally  required. 

Fourthly,  That  the  Defendant's  promise  was  not  an 
undertaking  for  the  default,  debt,  or  miscarriage  of 
another,  but  an  original  promise  to  procure  a  guaranty 
for  the  Plaintiffs  in  case  of  their  renouncing  certain 
claims  they  might  have  enforced  against  SempiU ;  for 
which  promise  such  renunciation  afforded  a  sufficient 
consideration :  and, 

Lastly,  that  there  were  sufficient  considerations  for 
the  Defendant's  guaranty,  and  the  guaranty  to  be  given 
by  Macqueen  ;  and  that  such  considerations  —  being  in 
substance  the  same  as  those  on  which  the  Defendant's 
promise  was  given — sufficiently  appeared  upon  Mac-- 
qfieen's  guaranty,  or  the  documents  connected  with  it. 
Among  others,  the  Defendant's  letter  of  the  2d  of 
October  1829,  which  being  written  by  the  Defendant  as 
attorney  for  Macqueen^  may  be  considered  as  if  it  had 
been  signed  by  Macqueen  himself.  In  the  construction 
of  such  documents,   considerable  intendments  are  al- 


9  East,  157. 
4iB.S^Ald.435. 
SB.S^C.  2. 


(d)  4iBin^706. 
(«)  4  T,  R.  561.  note. 
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ways  made  in  favour  of  the  consideration,  and  in  sup- 
port of  the  contract:  Newbury  v.  Armstrong  (a),  Stadt 
▼.  IM  (6),  Coe  y.  DtfffUld  (c),  Bedhead  v.  Cator  {d\  Wil- 
um  V.  Hart  {e)^  Benson  ▼.  Hippius  (g),  Boehm  v.  Camjh- 
ba{h),PaceY.  Marsh,  {i) 

Cur*  adv.  xmU. 


18S4. 


TiNDAL  C.  J.  This  is  an  action  of  assumpsit^  brought 
by  the  Plaintiffs  to  recover  damages  for  the  breach,  by 
the  Defendant,  of  a  promise  to  procure. one  Thomas 
PbtUr  Macqueen  to  sign  a  written  guaranty,  and  to 
cause  the  same  to  be  delivered  to  the  Plaintiffs  within  a 
certain  time.  The  Plainti£&  have  also  declared  in  some 
of  the  counts  upon  a  guaranty  given  by  the  Defendant 
himself;  but  it  appears  to  us  that  the  principal  question 
arises  on  the  promise  to  procure  the  guaranty  of  another, 
as  set  out  in  the  first  count  of  the  declaration. 

Many  objections  have  been  urged  against  the  Plain- 
tiff's right  to  recover  upon  that  count.  In  the  first 
place^  it  is  objected,  that  the  charterparty  set  out  in  that 
coQDt  is  misdescribed.  The  first  count  states  it  to  be 
a  charterparty  under  seal,  ^'  made  between  Bichard 
Singer  Jacques  for  and  on  behalf  of  himself  and  the  said 
Plaintiffi,  other  the  owners  of  the  said  ship  or  vessel 
called  the  Warrior^  of  the  one  part,  and  SemptU^  the 
freighter  of  the  ship,  of  the  other  part,"  and  proceeds  to 
allege,  that  by  such  charterparty  "  it  was  witnessed  that 
Jacjues  acting  as  aforesaid,  did  agree  with  the  freighter'^ 
that  the  ship  should  receive  a  cargo  from  the  freighter, 
and  sail  on  the  voyage  specified  in  the  charterparty. 

The  charterparty  having  been  pleaded  in  the  very 


(a)  6  Bingh*  201. 
(6)  9  ^«'>  348. 
(c)  7  S.  M.  252. 
{(f)  1  Stark.  14. 
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(e)  IB.M.^5, 

(g)  1  JIf.  <J^  P.  246* 

[h)  3  B.  M.  15. 
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terms  in  which  it  is  made,  the  objection  of  misde* 
scription,  which  resolves  itself  into  an  objection  of  vari- 
ance between  the  deed  as  stated  on  the  record,  and  the 
deed  produced  in  evidence,  cannot  apply  to  the  pre* 
sent  case.  But  it  is  further  urged  in  argument  that 
the  par^  who  pleads  a  deed,  must  plead  it  according  to 
its  legal  operation,  and  not  in  the  words  of  the  deed 
itself;  and  that  by  pursuing  the  latter  course,  the  deed 
is  improperly  set  out.  Now,  although  it  is  undoubtedly 
true,  (see  the  cases  collected  in  the  note  to  2  JVms.  Sound. 
97.  b.)y  that  where  a  deed  may  operate  different  ways, 
the  party  who  pleads  it  is  bound  to  plead  it  as  he  in- 
tends to  use  it,  and  not  to  leave  it  to  the  Court  to  draw 
the  inference  from  the  deed  itself;  yet,  in  the  present  case, 
the  Plaintiff  has  in  effect  so  pleaded  it:  for  the  other 
owners  not  being  made  parties  to  the  deed,  and  not  having 
executed  it,  the  legal  operation  of  the  charterparty  was, 
that  it  was  the  agreement  of  Jacques  only,  though  made  as 
the  deed  purports,  and  as  the  declaration  states,  on  be- 
half of  himself  and  the  other  joint  owners  of  the  vessel* 

It  is  objected,  secondly,  that  upon  the  face  of  the 
count  itself  the  present  action  must  fail,  because  as  the 
persons  who  are  Plaintiffs  in  this  action  could  not  have 
sued  Sempill  upon  the  charterparty,  so  they  cannot  sue 
upon  the  cause  of  action  stated  in  that  count  It  muse 
be  admitted  on  the  authority  of  the  cases  cited  in  the 
argument,  that  the  deed  not  having  been  executed  by 
the  several  Plaintiffs,  and  the  Plaintiffs  not  having  been 
expressed  to  be  parties  to  it,  they  could  neither  sue  nor 
be  sued  thereon.  But  as  the  present  action  is  not 
brought  upon  the  charterparty,  but  upon  a  new  contract 
made  directly  between  the  Defendant  and  the  Plaintiffs, 
whicl)  contract  is  perfectly  collateral  to  the  contract  con- 
tained in  the  charterparty,  we  think  it  is  by  no  means  a 
consequence  that  because  the  Plaintiffs  could  not  have 
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sued  upon  the  original  charterparty,  therefore  they 
CBonot  become  Plaintiffs  in  an  action  brought  on  the 
new  contract. 

'  The  ground  of  the  present  action  is  not  that  the 
fimner  charterparty  was  executed  by  the  Plaintiffs,  but 
that  a  charterparty  had  been  executed  by  one  of  the 
j<Hnt  owners  for  the  rest,  and  that  all  the  joint  owners 
had  acted  upon  the  stipulations  of  that  charterparty ; 
that  they  had  allowed  the  freighter  to  take  possession 
of  the  ship,  in  pursuance  of  the  charterparty ;  to  put 
his  goods  on  board  the  ship ;  had  allowed  the  ship  to 
sail,  and  the  voyage  to  be  performed ;  and  had,  in  fact, 
adopted  the  charterparty  in  the  same  manner,  and  to 
the  same  extent,  as  if  they  had  been  made  parties  to^ 
and  had  executed  the  same.  Under  these  circum- 
stances, we  see  no  objection  if  a  collateral  promise  is 
made  between  the  Defendant  and  the  Plaintiffs  for  the 
payment  of  the  freight,  that  such  promise  should  be 
made  the  ground  of  action  in  the  name  of  all  the  joint 
owners  to  whom  such  promise  was  made,  notwithstand-^ 
iog  the  same  Plaintiffs  could  not  have  maintained  an 
action  in  their  own  name  for  the  non-compliance  with 
the  stipulations  in  the  original  charterparty.  No  au-^ 
thority  has  been  cited  to  that  effect,  and  we  see  no 
objection  on  general  principle  to  such  their  right  to  sue* 
It  is  thirdly  objected,  that  the  consideration,  as  stated 
in  the  first  count,  has  not  been  proved.  Upon  looking, 
however,  at  the  terms  in  which  the  consideration  is 
alleged,  and  at  the  facts  as  stated  iii  the  special  case^ 
we  think  there  is  no  substantial  or  material  variance 
between  them.  The  consideration  is  alleged  to  be, 
first,  "  in  consideration  of  the  premises."  This  in- 
cludes the  execution  of  the  charterparty  by  Jacques  on 
behalf  of  himself  and  the  other  part  owners  of  the  ship, 
and  the  disputes  and  differences  which  had  taken  place 
as  to  the  freight.     Now,  these  facts  are  proved  by  the 
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written  documents  set  forth  in  the  case,  and  by  the 
allegations  therein  contained.  A  further  consideration 
for  the  promise  is  stated  to  consist  of  the  consent  and 
agreement  of  the  Plaintiffs,  that  the  period  of  hire  of 
the  ship  should  commence  from  the  30th  of  Augusi 
1829,  and  the  payment  of  freight  from  the  same  day, 
and  that  SempiU  should  not  be  liable  for  any  charge  for 
the  freight  antecedently  to  that  day.  This,  again,  is 
proved  from  the  statements  in  the  case.  And,  lastly,  it 
is  alleged,  as  part  of  the  consideration,  that  the  Plaintifl& 
would  permit  SempiU  to  leave  England  in  the  ship  with- 
out giving  the  security  that  had  been  required.  Now, 
although  this  is  not  stated  expressly  and  in  terms  in  the 
special  case,  yet  it  appears  to  us  to  be  the  necessary 
inference  from  the  two  facts  found  in  the  case,  that  the 
Plaintifi  had  refused  to  allow  the  ship  to  go  to  sea 
until  the  settlement  of  the  disputes  and  differences; 
and  that  she  was  afterwards,  upon  the  undertaking  of 
the  Defendant  to  get  Macqueen's  guaranty,  permitted 
to  sail  and  to  leave  Englatid  on  her  voyage  on  the  10th 
of  October  1829.  The  consideration,  therefore,  as  stated 
in  the  first  count,  appears  to  us  to  have  been  substan- 
tially, if  not  accurately,  proved. 

It  is  next  objected,  that  the  promise  on  which  the 
action  is  brought  is  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person ;  and  that  no  ac- 
tion is  maintainable  upon  it  according  to  the  well-known 
rule  of  law,  because  the  consideration  of  the  promise 
does  Dot  appear  in  writing  as  well  as  the  promise  itself. 
The  promise  on  which  the  first  count  is  framed  is  an 
undertaking  by  the  Defendant  to  get  a  copy  of  a 
guaranty  which  is  written  above  it,  duly  signed  by 
Mr.  Potter  Macqueen^  and,  within  a  week  afterwards, 
delivered  to  the  Plaintiffi'  agent.  The  immediate  con- 
sideration for  that  promise  was  the  removal  by  the 
Plaintiffs  of  a  stop  which  they  had  put  upon  the  vessel^ 
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tfaeo  lyii^;  in  St,  Kaiharine*s  DociSf  and  the  permitting 
her  to  sail  on  the  voyage  before  the  security  was  signed. 
Under  these  drcumstances  the  contract  appears  to  us 
not  to  be  a  contract  to  answer  for  the  debt,  default,  or 
miscarriage  of  any  other  person,  but  a  new  and  im- 
mediate contract  between  the  Defendant  and  the  Plain- 
ti£&.  If  Mr.  Macqueen  had  signed  the  guaranty,  that 
guaran^  would,  indeed,  have  been  within  the  statute  of 
firattds;  for  his  is  an  express  guaranty  to  be  answerable 
for  the  freight  due  under  the  charterparty,  itSempiU  did 
not  pay  it«  But  no  person  could  be  answerable  on  the 
promise  to  procure  his  signature  but  the  Defendant 
Saqnll  had  never  engaged  to  get  the  guaranty  of 
Macqueen^  nor  had  Macqueen  engaged  to  give  it*  There 
was,  therefore,  no  de&ult  of  any  one  for  which  the 
Defendant  made  himself  liable;  but  he  did  so  simply 
upon  his  own  immediate  contract.  For,  as  to  any 
defiuilt  of  Sempill  in  paying  the  freight,  the  action,  on 
the  undertaking  of  the  Defendant,  could  not  be  depend- 
ent on  that  event ;  for  it  would  have  been  maintainable 
if  the  guaranty  were  not  signed  at  any  time  after  the 
day  on  which  the  Defendant  engaged  it  should  be  given, 
that  is,  long  before  the  time  when  the  freight  became 
payable. 

But  we  think  the  intended  guaranty  of  Macqueen  is, 
itself^  an  agreement  within  the  statute  of  frauds;  and 
consequently,  in  order  to  ascertain  the  amount  of 
damage  which  the  Plaintiffs  have  sustained  by  reason  of 
its  not  having  been  given,  we  must  be  satisfied  that  it  is 
such  a  guaranty  as  could  itself  be  made  the  ground  of 
an  action.  But,  after  careful  examination,  we  think 
there  is  no  consideration  upon  the  face  of  it,  either 
directly  expressed  or  to  be  supplied  by  fair  and  neces* 
sary  inference.  All  expressions  in  it  refer  to  matter 
that  is  past,  and  not  to  any  thing  that  is  future  or  pro- 
spective.   The  guaranty  states  that  the  FlsiutiS  Jacques 
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^a J  entered  into  the  charterparty  which  is  there  recited: 
it  then  states  that  Sempill  had  paid  the  six  months' 
freight,  and  that  Sempill  was  about  to  leave  England  in 
the  ship.  This  is  the  whole  of  the  written  letter  which 
can,  by  any  construction,  be  held  to  refer  to  consider- 
ation. But  thb  is  no  more  than  a  statement  of  facts 
which  had  already  taken  place  at  the  time  of  the 
guaranty  given.  It  is  all  past  and  by-gone  consider- 
ation. Nothing  appears  on  the  agreement  to  move  for 
the  promise  on  the  part  of  Macqueen^  which  is  either 
beneficial  to  Macqueen  or  detrimental  to  the  Plaintifis. 
•Reading,  therefore,  this  letter  of  guaranty  with  the 
desire  to  discover  the  mind  and  intention  of  the  writer, 
we  cannot  extract  from  it,  by  any  necessary  intendment, 
any  ground  of  consideration  as  between  the  Plaintiflfs 
and  Mr.  Macqueen ;  and  we  cannot  think  the  letter  of 
the  Defendant,  written  on  the  2d  of  October^  could  be 
called  in  aid  to  make  out  such  consideration,  merely 
upon  the  statement  in  the  case  that  the  Defendant  was, 
at  that  time,  *^  acting  as  the  attorney  for  Sempill  and  for 
Mr.  Macqueen  /"  such  a  statement  by  no  means  being 
equivalent  to  what  is  required  by  the  statute  of  frands, 
— that  it  must  be  signed  *^by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized."  We,  therefore,  think  that,  if  an 
action  had  been  brought  against  Macqueen  upon  his 
guaranty,  Such  action  must  have  failed.  And  the 
consequence  is,  that  the  present  Defendant  is  liable  to  a 
verdict  against  him  on  the  first  count,  upon  the  ground 
that  he  has  broken  an  original  contract;  but  that  he 
is  liable  to  nominal  damages  only,  upon  the  principle 
laid  down  in  the  case  of  Marzetti  v.  fVilliams  and 
Others,  (a) 
As   to  those  counts  of  the  declaration   which   are 


(a)  1  B.  Sf  Adol,  ^15. 
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framed  upon  a  direct  guaranty  given  by  the  Defendant 
hifflself,  it  would  be  sufficient  to  observe  that  his  con- 
tract is  liable  to  the  same  objection  as  that  above  stated 
to  the  guaranty  of  Macqueen*  But  it  may  further  be 
answered,  that  the  Defendant's  guaranty  was  not  given 
until  after  the  ship  had  been  allowed  to  sail,  that  is, 
until  after  the  consideration  had  taken  place.  For  the 
letter  was  not  written  until  the  month  of  November, 
whereas  the  ship  was  allowed  to  sail  on  her  voyage  on 
the  loth  of  October  preceding.  And  although  it  may 
be  true,  as  was  urged  in  argument,  that  it  is  of  no  con- 
sequence that  the  agreement  was  not  reduced  to  writing 
till  long  after  it  was  made,  nothing  more  being  neces- 
sary than  that  an  ^reement  in  writing  should  be  pro- 
duced in  evidence  at  the  trial  of  the  cause ;  yet,  in  this 
case,  the  Defendant's  guaranty  was  not  only  not  writ- 
ten, but  never  entered  into  or  given  until  long  afi;er  the 
ship  had  been  allowed  to  sail,  that  is,  long  after  the 
allied  consideration  for  giving  it  had  taken  place. 
His  guaranty  was  never  thought  of  at  the  time,  nor 
until  long  after,  when  it  was  found  impossible  to  get 
Mr.  MacqueerCs.  Such  guaranty,  therefore,  appears  to 
Iiave  been  given  without  any  consideration  whatever. 

Upon  the  whole,  therefore,  we  think  the  verdict  ought 
to  stand  for  the  Plaintiffs,  but  that  the  damages  ought 
to  be  reduced  to  I5; 

Judgment  for  Plaintiffs  accordingly. 
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Simons  and  Battley  v.  Farren. 


Carrying  on 
the  business 
ofaivtotf 


Hdd^  tobe 
no  breach  of 
a  covenant 
not  to  carry 
on  the  busi- 
ness of  a 


ftrsMW^  or 
retailer  of 


r^OVENANT  for  two  years  and  a  half  rent,  due  by 
virtue  of  an  indenture  of  demise  of  the  9th  of  My 
18S0,  between  Plaintifis  and  Defendant 

The  deed  being  set  out  on  qyer^  disclosed  a  covenant 
by  the  Defendant  that  he  would  not,  at  any  time  during 
the  term  thereby  granted,  set  up,  use,  exercise,  cany 
on,  or  follow,  or  permit  or  suffer  to  be  set  up,  used,  ex- 
ercised, carried'  on,  or  followed,  in,  upon,  or  about  the 
messuage,  tenement,  or  dwelling-house  and  premises 
thereby  demised,  or  any  part  thereof  the  trade  or 
business  of  (among  others)  a  retailer  of  beer^  ale,  or 
spirituous  liquors,  without  the  leave,  licence,  and  con- 
sent in  writing  of  the  said  Simons  and  Battktfy  their 
executors,  administrators,  and  assigns,  first  had  and 
obtained. 

The  Defendant  then  pleaded  that  long  before  the 
making  of  the  said  indenture  of  lease  in  the  declaration 
mentioned,  one  Bobert  Chantreli  and  Mary  Ann  bis 
wife,  were  seised,  in  right  of  the  said  Mary  jinn,  in  their 
demesne  as  of  fee,  of  and  in  the  said  messuage,  tenement, 
or  dwelling-house  in  the  declaration  mentioned,  and 
being  so  seised  theretofore,  to  wit,  on  the  1st  of  August 
1820,  at,  Sec,  by  a  certain  indenture  then  and  there 
made  between  Bobert  Chantreli  and  Mary  Ann  his  wife 
of  the  one  part,  and  Stephen  Ponder  of  the  other  part, 
(which  said  lease,  sealed  with  the  seals  of  the  said  Bobert 
Chantreli  and  Mary  Ann  his  wife,  the  Defendant  then 
brought  there  into  Court,)  the  said  Bobert  Chantreli  and 
Mary  Ann  his  wife  did  demise,  lease,  set  and  to  farm 
let  the  s^d  messuage,   tenement,  or   dwelling-house^ 
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with  the  appurtenances  in  the  declaration  mentioned, 
unto  Stephen  Ponder^  his  executors,  administrators,  and 
assigns,  to  have  and  to  hold  the  same  with  the  appurte- 
nances unto  the  said  Stephen  Ponder^  bis  executors,  ad- 
ministrators, and  assigns,  from  the  24th  day  of  June 
then  last,  for  and  during  and  unto  the  full  end  and 
term  of  twenty-one  years  from  thence  next  ensuing,  and 
fully  to  be  completed  and  ended.  And  Stephen  Ponder 
for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  did  in  and  by  the  last  mentioned  indenture) 
amongst  other  things,  covenant,  promise,  and  agree  with 
and  to  Robert  ChantreU  and  Mary  Ann  his  wife,  and 
the  heirs  and  assigns  of  the  said  Mary  Ann^  that  he, 
Stephen  Ponder^  his  executors,  administreEtors,  or  assigns, 
should  not  at  any  time  during  the  term  by  said  last- 
mentioned  indenture  granted,  set  up,  use,  exercise,  carry 
on,  or  follow,  or  permit  or  suffer  to  be  set  up,  used, 
exercised,  carried  on,  or  followed,  in,  upon,  or  about, 
the  messuage,  tenement,  or  dwelling-house  and  premises 
thereby  demised  or  any  part  thereof^  the  trade  or 
business  of  (amongst  others)  a  common  brewer^  or  retailer 
^  beer  J  without  the  leave,  licence,  and  consent  of  said 
Robert  ChantreU  and  Mary  Ann  his  wife,  and  the  heirs 
and  assigns  of  said  Mary  Ann^  in  writing  under  his, 
her,  or  their  hands  or  hand  for  that  purpose  first  had 
and  obtained.  And  in  and  by  the  said  last  mentioned 
indenture,  it  was  provided  always,  and  the  said  last-men- 
tioned indenture  was  declared  to  be  upon  the  express 
condition,  that  if  the  said  Stephen  Ponder^  his  executors, 
administrators,  and  assigns,  should  not  in  all  things  well 
and  truly  perform,  fulfil,  observe,  and  keep  all  and 
every  the  covenants,  clauses,  conditions,  provisos,  and 
agreements,  in  the  said  last-mentioned  indenture  con- 
tained on  his  and  their  parts  and  behalves,  to  be  paid, 
performed,  fulfilled,  observed,  and  kept,  then  and  from 
thenceforth,  and  in  either  of  the  said  cases  so  happening, 
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the  term  estate  and  interest  and  lease  by  said  last  men- 
tioned indenture  granted  should  from  thenceforth  cease 
and  determine  and  be  utterly  void,  and  from  thenceforth 
it  should  and  might  be  lawful  to  and  for  said  Robert 
ChantreU  and  Mary  Ann  his  wife,  and  the  heirs  and  as- 
signs of  said  Mary  Ann^  into  or  upon  the  said  messuage, 
tenement,  or  dwelling-house,  or  any  part  thereof,  in  the 
name  of  the  whole  wholly  to  re-enter.  That  tlie  Plaintifis, 
after  the  making  of  the  said  indenture  in  the  declaration 
mentioned,  to  wit,  on,  &c«,  at,  &c.,  by  a  certain  licence 
or  consent  in  writing  did  authorise  and  permit  the  De- 
fendant to  use  and  exercise  the  trade  of  retail  bremer 
upon  the  messuage,  tenement,  or  dwelling-house  in 
the  declaration  mentioned ;  that,  on  the  day  and  year 
last  aforesaid,  at,  &c.,  the  Defendant  entered  on  the 
same  premises  demised  to  him  as  aforesaid,  and  did 
then  and  there  before  any  of  the  said  rent  in  the  declar- 
ation mentioned  became  due  and  payable,  use,  exercise, 
carry  on,  and  follow  the  trade  of  a  retail  brewer  i  and 
that  whilst  he  was  in  the  possession  and  enjoyment 
of  the  premises  as  aforesaid,  and  whilst  he  was  so 
using,  exercising,  carrying  on,  and  following  the  trade 
of  a  retail  brewer  as  aforesaid,  and  by  reason  and  on 
the  ground  that  the  Defendant  so  carried  on  the 
business  of  a  retail  brewer  as  aforesaid,  and  that  a  for- 
feiture of  the  said  lease  secondly  above  mentioned.was 
occasioned  thereby,  one  Robert  Dennis  ChantreU^  having 
good  right  and  title  to  the  demised  premises  with  the 
appurtenances,  as  eldest  son  and  heir  at  law  to  the  said 
Mary  Ann  CAantrellf  and  before  any  part  of  the  rent  in 
the  declaration  mentioned  became  due  and  payable,  to 
wit,  in  Michaelmas  term,  in  the  first  year  of  William  IV.-, 
commenced  an  action  of  trespass  and  ejectment  in  the 
Court  of  our  Lord  the  King,  before  the  King  himself  at 
JVestmifistery  in  the  name  of  one  John  Doe  as  lessee  of  him 
the  said  Robert  Dennis  ChantreU,  against  one  Richard  Roe, 
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a  casnal  ejector,  for  recovering  the  possession  (amongst  1834. 
other  things)  of  the  said  messuage,  tenement,  or  dwell-  """"^ 
ing-bouse  in  the  declaration  mentioned,  with  the  appur-  ^'^ 
tenances,  and  caused  a  declaration  in  the  said  action  Fabbkt. 
to  be  delivered  to  the  Defendant,  then  tenant  in  pos- 
session of  the  demised  premises,  with  the  appurtenances; 
and  such  proceedings  were  thereupon  had  in  the  said 
Court  that  he,  R.  jD.  ChantreU^  in  the  name  of  the  said 
John  Doe  his  lessee  aforesaid,  to  wit,  in  the  term  of 
the  Hdy  Trinifyj  in  the  1st  year  of  William  IV.,  by  the 
consideration  of  the  same  Court,  recovered  against 
the  said  Richard  Roe  a  certain  term  then  to  come 
(amongst  other  things)  of  and  in  the  said  demised  pre- 
mises, with  the  appurtenances;  and  afterwards,  in  the 
same  term,  a  certain  writ  of  our  said  Lord  the  King 
issued  ont  of  the  said  Court,  upon  the  said  judgment, 
to  cause  John  Doe,  as  lessee  of  R*  D.  Chantrellf  to 
have  full  possession  then  to  come,  among'  other  things, 
of  and  in  the  said  demised  premises,  with  the  appur- 
tenances as  aforesaid;  and  thereupon  the  Defendant, 
being  so  tenant  in  possession  of  the  said  demised  pre- 
mises, with  the  appurtenances,  afterwards  and  before 
any  part  of  the  rent  became  due  from  the  Defendant  to 
the  Plaintiffs,  to  wit,  on  the  5th  of  Augusl  1831,  at,  &c., 
iccording  to  the  form  of  the  statute  in  that  case  made 
and  provided,  did  attorn  and  become  tenant  to  said 
£  D.  Chantrellf  amongst  other  things,  of  and  for  the 
said  messuage,  tenement,  and  dwelling-house,  with  the 
appurtenances,  and  held  and  enjoyed  the  same  as  tenant 
to  the  said  R.  D.  ChantreU  from  thenceforth,  whereby 
the  term  of  years  in  the  indenture  of  lease  in  the 
declaration  mentioned  from  thenceforth  wholly  ended 
uid  determined,  and  that,  the  Defendant  was  ready  to 
▼erify,  8cc, 

Upon  demurrer  the  question  was,  whether  carrying 
w  the  trade  of  a  retail  brewer  was,  under  a  covenant 
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18S4*  not  to  carry  on  the  trade  of  common  brewer^  or  of 
retailer  of  beer,  such  a  forfeiture  of  the  PlaintifPs  lease- 
bold  interest  in  the  premises,  as  to  justify  the  Defendant 
in  suffering  judgment  to  go  by  ddhult  in  the  gectment 
described  in  his  plea. 

The  Court  having  called  on 

Watson  to  support  the  plea,  he  contended  that  the 
trade  of  a  retail  brewer  and  of  a  retailer  of  beer,  were, 
in  efiect,  the  same  trade;  and  that,  though  every  re- 
tailer of  beer  was  not  a  retail  brewer,  yet  every  retail 
brewer  was  a  retailer  of  beer.    But 

The  Courts  referring  to  5  G.4.  c.64^.  s.  6., — by  which 
it  is  enacted,  ^^  That  it  shall  and  may  be  lawful  for  any 
brewer  or  brewers  of  strong  beer  only  in  Great  Britain 
for  sale,  who  shall  have  taken  out  and  paid  for  his,  her, 
or  their  licence  to  brew,  at  and  after  the  rate  of  2L  at 
the  least,  to* retail  such  beer  from  the  premises  where 
such  beer  is  or  has  been  brewed,  and  for  any  person 
not  being  a  brewer  of  beer,  either  for  sale  or  private 
use,  to  sell  strong  beer  only  brewed  by  any  other 
brewer,  in  casks  containing  not  less  than  five  gallons,  or 
in  not  less  than  two  dozen  reputed  quart  botdes  at  one 
time,  upon  such  brewer  or  other  person  respectively 
taking  out  under  the  provisions  of  this  act  such  respec- 
tive excise  licence  for  that  purpose," — said,  that  retail 
brewer  did  not  ex  vi  termini  mean  a  retailer  of  beer; 
and  there  being  no  covenant  agaiust  carrying  on  the 
trade  of  retail  brewer,  the  Defendant  might  have  re- 
sisted the  ejectment,  and,  if  so,  the  ejectment  was  no 
answer  to  the  Plaintiff's  demand.  Whereupon  fVatsan 
prayed  and  obtained 

Leave  to  amend,  on  payment  of  costs. 
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Hammond  v.  Hoolet.  jima  6. 

^HIS  was  an  action  of  assumpsit  for  money  had  and  By  4  G.4. 
received  for  post-horse  duties.     At  the  trial  before  ^t^J^^ 
Bqj^  Bm  Chester  Spring  assizes  18S3)  a  verdict  was  to  pay  for 
found  for  the  Defendant     Upon  a  motion  for  a  new  horseB  let  out 
trial,  it  was  directed  that  the  opinion  of  the  Court  should  i^^^  exceeding 
be  taken  on  the  foUowing  case :  -—  ei^^t  milss^ 

The  Plaintiff  was,   during  the  whole  period  over  J    q^ 
which  the  demand  extended,  the  fanner  of  the  postr  hone,  or  one 
hone  duties  for  the  counties  of  Chester  and  Lancaster*  ^^^  ^^  ^^ , 
The  Defendant  was  a  post-roaster,  lettmg  out  horses  for  ^  ^^  j^^^g^ 
hire  at  Knutsfbrd  in  the  county  of  Chester^  and  within  and  are  to 
the  district  of  the  Phuntiff.     From  the  7th  of  Februan^  ^^^  JJ; 
1828,  to  the  25th  of  January  18S1,  the  Defendant  let  stamp  office 
to  hire,  on  various  occasions,  divers  horses,  to  go  no  of  tfie  number 
greater  distance  than  eight  miles  from  the  place  of  the  number' 
letting  to  hire :  on  each  of  those  occasions  such  horses  of  miles^  the 
were  let  to  take  out  and  bring  back  the  persons  hiring  ^^7^  ^ 
them ;  and,  on  each  occasion,  actually  did  bring  back  the  hirer,  the 
one  or  more  persons.  ^^  P*'^  ^ 

Blank  forms  for  the  weekly  returns  of  duties,  prepared  ^  i^^  g^  fj^ 

according  to  the  directions  of  the  eighth  section  of  the  each  horse. 

4  G.  4.  c.  62.,  were  from  time  to  time  delivered  to  the  ^  *  "T*® 

return  ue 

Defendant  by  the  collector  for  the  Plaintiff,  which  were  postmaster  is 

filled  up  by  the  Defendant,  and  periodically  delivered  ^^^  ^  ^ 
L_  1  1         11  penalty;  and 

iMck  to  the  collector,  the  fanner  of 

the  duty  may 
onpel  him  to  verify  his  return  on  oath.  Defendant  returned^  as  the  amount 
of  duty  for  two  horses  let  out  for  five  miles^  2«.  6d.,  and  omitted  to  state  the 
■UD  charged  to  the  hirer : 

Hdd,  thai,  notwithstanding  such  omission^  he  had  sufficiently  indicated  his 
dection  to  pay  the  duty  of  one  fifths  and  that  the  farmer  could  not  daim  U,  Qd, 
lor  each  hone. 
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In  those  returns  such  lettings  as  are  above  described^ 
viz.,  to  go  no  greater  distance  than  eight  miles,  and 
bring  back,  were  entered  according  to  the  following 
scale:-*- 


MbnChaad 

DiTofthe 

Wtek. 

with. 

Dwerip. 

ttonoT 

Cuiiag*. 

^ 

i 

.Chtltdanind 

Surname  of 

Driver,  «lio  of 

theTATeUer, 

if  hired  br  the 

Dfty,  DiiUoce 

QoCaicer. 

tatoed. 

To  what  Place 

hired  to  go 

and  vetun,  if 

iohind. 

1 

PwtWork. 

nayWoKk. 

Amotmt 
of  Doty. 

1 

i 

1 

1 

•s 

i 

i 

3 

1 

•s 

Deoember 

9 

96 
29 

ChWfff 

Charles 

Elgah 

Ctttleand 
hack. 

TMey  and 
back. 

S 

s 

8 

S  6 
2  0 

Ditto 

The  sums  thus  returned  as  the  amount  of  duty 
payable  upon  such  lettings  to  hire  respectively  were, 
every  six  weeks  during  the  whole  period  covered  by 
this  action,  paid  by  the  Defendant  to  the  collector  of 
the  Plaintiff. 

In  none  of  the  entries  so  made  by  the  Defendant  and 
delivered  to  the  Plaintiff  which  relate  to  the  several 
lettings  above  described  was  tliere  any  statement  of  the 
sum  charged  to  the  hirer  for  such  letting  to  hire. 

By  the  second  section  of  the  6  G.  4.  c.  62.  there  is  im- 
posed for  every  horse  let  for  hire,  to  go  no  greater  dis- 
tance than  eight  miles  from  the  place  of  letting  for  hire 
every  such  horse,  a  duty  of  one]  fifth  part  of  the  sum 
charged  for  such  letting  for  hire,  or  U.  9d.  for  every 
horse :  and  upon  every  horse  let  for  hire  to  go  no  greater 
distance  than  eight  miles  from  the  place  of  letting,  where 
snch  horse  shall  not  bring  back  any  person,  and  shall 
not  deviate  from  the  usual  line  of  road  between  the 
place  of  letting  and  tlie  place  to  which  every  such  horse 
shall  be  hired  to  go,  the  sum  of  I5. 

By  the  eighth  section  of  the  act  above  referred  to, 
it  is  enacted,   **  That  the  commbsioners,  at  the  time 
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of  issQiQg  any  licence,  shall  deliver  or  cause  to  be 
deliyered  to  every  postmaster,  or  other  person  to  whom 
snch  licence  shall  be  granted  as  aforesaid,  printed  or 
written  papers,  entituled  **  Stamp  0£Sce  Weekly  Ac* 
counts,"  which  shall  be  adapted  for  the  insertion  of 
the  following  particulars  relating  to  the  horses  which 
may  be  let  for  hire:  viz.  the  day  of  the  month,  the 
month  and  the  year  of  such  letting  for  hire,  the  names 
of  the  towns  or  places  from  which  and  to  which,  or 
from  which  and  to  which  and  back  again,  according 
as  the  hiring  may  be,  the  number  of  every  carriage 
required  by  this  act  to  be  numbered,  the  christian  and 
surname  of  every  postillion  or  driver  employed,  the 
amount  of  the  sum  charged  for  or  in  respect  of  every 
letting  for  hire,  the  number  of  horses  let  for  hire,  the 
number  of  days,  and  the  number  of  miles  for  which 
snch  horses  shall  be  let  for  hire,  and  the  amount  of  the 
duty  payable  for  and  in  respect  of  every  such  letting  for 
hire,  as  the  case  may  be  or  shall  require^  according  to 
the  following^  or  such  other  form  as  the  said  commis- 
sioners shall  judge  convenient  for  keeping  the  accounts." 
By  the  twelfth  section,  the  postmaster  is  to  give  bonds  in 
a  penalty  for  rendering  a  true  account;  and  by  sect  30. 
it  is  enacted,  **  That  from  and  afler  the  Slst  day  of 
January  1824,  every  person  letting  horses  for  hire  as 
aforesaid,  shall  insert  and  set  forth  in  his  stamp  ofBce 
weekly  account,  the  several  particulars  following;  (that 
is  to  say,)  whenever  he  shall  let  for  hire^  by  the  mUtf 
any  horsey  the « day  of  the  month,  the  month  and  year, 
for  which  such  horse  shall  be  let  for  hire,  the  names  of 
the  towns  or  places  from  which  and  to  which,  or  from 
and  to  which  and  back  again,  such  horse  shall  be  hired 
to  go,  the  number  of  every  carriage  which  he  shall 
furnish  with  any  such  horse,  (if  by  this  act  required  to 
be  numbered,}  the  christian  and  surname  of  every  pos- 
tillion or  driver  employed  therewith,  the  number  of 
K  3 
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horses  so  let  for  hire*  and  also  the  amount  of  the  duty 
payable  for  and  in  respect  of  every  such  letting  for  hire; 
and  whenever  such  person  letting  horses  for  hire  as 
aforesaid,  shall  let  any  horse  for  hire  Jbr  a  day  or  less 
period  of  time,  to  be  used  within  the  distance  of  eight 
miles  irom  the  place  of  letting  for  hire  such  horse  as 
aforesfud,  for  the  purpose  of  drawing  any  carriage  con- 
veybg  any  person  as  aforesaid,  he  shall  insert  and  set 
forth,  in  hb  stamp  office  weekly  account,  the  several 
particulars  following ;  (that  is  to  say),  the  day  of  the 
month,  the  month  and  year,  on  which  such  horse  shall 
be  let  for  hire^  the  number  of  every  carriage,  if  by  this 
act  required  to  be  numbered,  the  christian  and  surname 
of  every  postillion  or  driver  employed  with  such  horse, 
the  number  of  horses  so  let  for  hire,  and  the  amount  of 
the  sum  charged  for  such  letting  for  hire ;  and  shall  be 
answerable  and  accountable  for  one  fifth  part  of  such 
sum.  of  money  so  charged,  or  for  the  sum  of  Is*  9d* 
for  each  horse  so  let  for  hire;  and  shall  enter  in  his 
stamp  office  weekly  account,  such  one  fifth  part  of  such 
sum  charged,  or  the  sum  of  ls»  9d.  for  each  horsey 
as  and  for  the  duty  payable  in  respect  of  any  horse 
so  let  for  hire  as  aforesaid ;'  and  whenever  such  person 
or  persons  letting  horses  for  hire  as  aforesaid,  shall 
let  for  hire  any  horse  to  go  no  greater  distance  than 
eight  miles  from  the  place  of  letting  for  hire  such  horse, 
where  such  horse  shall  not  bring  back  any  person  or 
persons,  and  shall  not  deviate  from  the  usual  line  of 
road  between  the  place  of  letting,  and  the  place  or  dis- 
tance to  which  such  horse  shall  be  hired  to  travel  or  go 
for  the  purpose  of  drawing  any  carriage  or  vehicle  con- 
veying any  person  as  aforesaid,  he  shall  insert  and  set 
forth  in  bis  stamp  office  weekly  account,  the  several  par- 
ticulars following;  (that  is  to  say,}  the  day  of  the  month, 
and  month  and  year,  on  which  such  horse  shall  be  so  let 
for  hire,  the  number  of  every  carriage,  if  by  this  act 
required  to  be  numbered,  the  christian  and  surname  of 
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ereiy  postillion  and  driver  employed  with  such  borse^       1834. 
the  number  of  horses  so  let  for  hire^  and  also  the 
amount  of  the  duty  payable  for  and  in  respect  of  every 
such  letting  for  hire  as  aforesaid."  Hoouy. 

Hie  duty  prescribed  by  this  section  is  the  same  as 
that  in  the  second. 

The  statute  then  goes  on  to  prescribe  the  mode  of 
weekly  accounts  in  cases  of  lettings  of  horses  for  less 
than  twenty-eight  days:  and  in  cases  of  lettings  of 
hones  for  twenty-eight  days  and  more. 

By  the  tbirty-third  and  thirty-fourth  sections^  the 
fiurmer  c^  the  duty  is  authorized  to  require  the  post- 
master to  verify  his  account  on  oath  before  a  magistrate. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther by  virtue  of  the  act  of  the  4  G.  4.  c.  62.,  the  De* 
feudant  was  liable  to  pay  in  respect  jof  each  letting  to 
hire  of  any  horse  for  no  greater  distance  than  eight 
miles,  sncbi  horse  being  hired  to  bring  back,  and  actually 
bringing  back  some  person,  the  sum  of  Is.  9(L  for  each 
hoTse  so  let  to  hire  as  aforesaid.  If  the  Court  should 
be  of  (pinion  that  he  was  so  liable^  then  a  verdict  was 
to  be  entered  for  the  Plaintiff  for  201  5s.  9 J.,  being  the 
difference  between  the  several  sums  paid,  and  those 
which  on  that  principle  ought  to  have  been  paid  by  the 
Defendant  to  Plaintiil^  for  the  duties  on  such  lettings. 

If  the  Court  should  be  of  a  contrary  opinion,  then 
the  verdict  was  to  stand  for  the  Defendant. 

Llojfdf  for  the  Plaintifi^  contended  that  the  postmaster 
having  an  option  to  pay  Is.  9d.  a  horse,  or  one  fifth  of 
the  whole  sum  charged,  where  the  horses  are  let  for  a 
distance  of  less  than  eight  miles,  and  being  called  on 
to  return  the  whole  sum  charged  or  Is.  9d.  for  each 
horse,  must,  if  he  omits  in  .his  weekly  return  to  specify 
the  whole  sum  charged,  be  taken  to  have  elected  to  pay 
the  Is,  9d.  a  horse. 
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Jems  oontrL  It  h  clear  from  the  weekly  account 
that  the  postmaster  has  not  elected  to  pay  \s*  9(L  a 
horsey  since  he  returns  in  one  case  2s.  6d.  for  two 
horses,  and  in  another,  2s.  And  his  option  is  not  de- 
termined by  the  mere  informality  of  omitting  to  state 
the  gross  sum  charged  to  the  hirer  of  the  horses.  For 
that  informality  he  may  be  liable  to  a  penalty,  if  it 
amounts  to  an  omission  to  render  a  true,  account.  But 
the  postmaster  can  have  sustained  no  inconvenience,  for 
he  may  estimate  the  gross  amount  by  the  number  of 
miles;  and  at  all  events  may  summon  the  postmaster 
before  a  magistrate  to  verify  his  account  on  oath. 


UUnfd.  The  farmer  cannot  avail  himself  of  the  penalty 
in  the  bond  conditioned  for  rendering  a  true  account : 
that  penalty  goes  to  the  crown  :  nor  will  the  number  of 
miles  afford  any  certain  criterion  for  discovering  the 
sum  charged  to  the  hirer  of  the  horses.  In  the  absence 
of  any  gross  sum  charged  to  the  hirer,  the  number  of 
horses  hired  is  the  only  certainty  on  which  the  farmer 
of  the  duty  can  calculate ;  and  for  that  number  there- 
fore the  postmaster  must  be  taken  to  have  made  his 
election. 


TiNDAL  C.  J.  The  question  on  this  cause  arises  on 
the  construction  to  be  put  on  two  clauses  of  the  act 
4  G.  4>.  c.  62.,  compared  with  the  form  required  to  be 
delivered  by  the  postmaster  under  the  eighth  section  of 
the  act.  By  the  second  section  of  the  act,  the  duty  re- 
quired to  be  paid  is,  **  for  and  in  respect  of  every  horse 
let  for  hire,  to  go  no  greater  distance  than  eight  miles 
from  the  place  of  letting  for  hire  every  such  horse,  one 
fifth  part  of  the  sum  charged  for  such  letting  for  hire, 
or  the  sum  of  \s.  9d.  for  every  horse  let  for  hire." 

An  option,  therefore,  is  given  to  the  party  charged 
with  the  duty,  whether  he  will  pay  a  fifth  of  the  whole 
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sum  earned,  or  Is*  9d.  for  each  horse  let  out;  and  the 
qaestion  is,  whether  the  postmaster  here  has  made  his 
option  so  as  to  shew  that  the  fifth  of  the  sum  earned 
is  the  duty  for  which  he  meant  to  be  charged.  He 
has  filled  up  the  blank  in  the  form  prescribed  by  the 
statute  as  follows :— ^No.  of  horses,  9;  No.  of  miles,  5; 
amount  of  duty,  2s.  6d. :  — « No.  of  horses,  2 ;  No.  of 
miles,  S ;  amount  of  duty,  Ss. 

It  is  clear  from  this  that  he  has  not  elected  to  be 
charged  in  the  duty  of  Is.  9d.  for  each  horse,  since  that 
woaM  hare  amounted  to  Ss.  6d.  If  he  has  not  elected 
to  be  charged  at  that  rate^  how  are  we  to  say  he  shall 
be  so  charged  ? 

It  b  answered,  that  he  has  omitted  to  state  the  gross 
sum  earned,  and  that  without  such  a  statement  the 
fanner  of  the  duties  has  no  means  of  ascertaining 
whether  be  has  been  wronged  or  not.  That  may  be 
80;  but  it  does  not  follow  that,  against  the  clear  eri- 
deoce  that  the  postmaster  has  not  elected  to  pay  the 
duty  of  Is.  9d.  a  horse,  we  are  to  draw  the  uncertain 
infierence  that  he  intended  to  pay  it,  because  he  has  not 
stated  the  amount  on  which  the  duty  of  one  fifth  is 
changeable.  Looking  at  the  number  of  miles  specified, 
there  is  every  reason  for  believing  he  has  returned  a 
fifth  of  the  entire  sum  charged;  and  we  are  not  to 
assume  he  has  committed  a  fraud,  when,  if  the  fact  had 
been  so,  the  farmer  of  the  duty  had  the  means  of  dis- 
covering it  by  a  summons  to  appear  before  a  magistrate, 
and  verify  on  oath  the  truth  of  the  return.  We  think 
that  the  affirmative  allegation  to  be  made  out  by  the 
PhuQtiff  has  not  been  established,  and  that  therefore 
oor  judgment  must  be  for  the  Defendant. 


1894k 
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Park  X  I  am  of  the  same  opinion ;  and  the  im- 
pression which  I  entertained  at  first  has  been  changed 
in  the  course  of  the  argument.    No  doubt  the  De- 
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fendant  ought  to  have  specified  the  gross  sum  on  which 
the  duly  of  one  fifth  is  calculated.  But,  looking  at  all 
the  clansea  of  the  act,  and  seeing  that  no  fraud  was 
intended,  or  could  have  been  committed)  I  think  our 
judgment  most  be  lor  the  Defendant.  It  is  manifest 
the  Defiendant  has  not  elected  to  pay  the  duty  of  Is.  9d. 
a  horse,  for  the  sum  to  be  returned  would  then  have  been 
3s*  6d.  instead  of  25.  6d. ;  and,  seeing  that  the  distance 
specified  b  only  five  miles,  it  is  probable  that  the  du^ 
of  one  fifth  has  been  duly  returned.  At  all  events,  it 
was  easy  for  the  collector  on  those  data  to  ascertun  the 
actual  amount ;  and  if  he  remained  in  any  uncertainty, 
he  might  have  summoned  the  Defendant  before  a  ma- 
gutrate. 


Gaselee  J.  Upon  reading  the  case,  I  thought  the 
Plaintiff  was  entitled  to  the  duty  of  is*  9d. ;  but,  afttf 
hearing  the  argument,  I  do  not  think  the  statute  so 
dear  as  to  induce  me  to  di£fer  from  the  rest  of  the 
Court* 


BosANQUET  J.  I  am  of  opinion  that,  up(»i  these 
facts,  the  Defendant  is  not  liable  to  be  charged  the 
duty  of  Is.  9^.  a  horse.  It  is  admitted  he  had  an  option 
to  pay  either  at  the  rate  of  Is.  9^.  a  horse,  or  one  fifth 
of  the  whole  sum  earned ;  and  it  is  contended  that,  on 
the  face  of  this  return,  he  has  made  his  option.  Now, 
the  return  mentioning  only  two  horses,  shews  negptr 
tively  that  he  has  not  elected  to  pay  the  duty  of  Is.  9</* 
But  it  is  urged,  that  if  it  appears  from  the  return  he 
does  not  mean  to  be  charged  at  the  rate  of  one  fifth,  it 
follows  that  he  is  liable  to  pay  the  duty  of  ls«  9d. ;  and 
it  is  said,  his  omission  to  specify  the  gross  sum  earned 
shews  that  he  does  not  mean  to  be  charged  at  the  rate 
of  one  fifth  of  that  sum.  But  it  is  not  because  he  has 
omitted  to  do  something  which  by  the  means  appointed 
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in  the  statute  be  may  be  compelled  to  do,  that  he  b  to 
be  charged  in  a  way  in  which  he  has  clearly  elected  not 
to  be  charged. 

The  nmnber  of  miles  specified  shews,  however,  that 
the  sum  returned  is  probably  the  fifth  of  the  gtx)ss  sum 
earned;  and  if  the  farmer  of  the  duties  was  dissatisfied, 
he  had  only  to  say,  <*  Fill  up  that  column  in  the  return, 
or  I  shall  apply  to  a  magistrate.'' 

Judgment  for  Defendant 


lSS4f. 


Stretton  v.  Buanach. 


June  6. 


^0  debt  for  use  and  occupation 

The  Defendant  pleaded  that,  before  and  at  the 
time  of  the  making  of  the  several  supposed  contracts  in 
the  declaration  mentioned,  she  was  the  wife  of  one  Moise 
Bnmackj  to  wit,  at,  &a 

Replicadon,  that  the  said  Moise  Busnach  was  an  alien, 
bom  in  foreign  parts  out  of  the  alliance  of  our  Lord 
the  King,  and  within  the  allegiance  of  a  foreign  states 
to  wit,  in  the  kingdom  of  Barbary^  and  not  a  subject  of 
our  said  Lord  the  King  by  naturalisation,  denisation, 
or  otherwise,  to  wit,  at,  &c. :  That  Moise  Busnach^  so 
being  such  alien  born,  long  before  and  at  the  time  of 
niaking  the  said  several  contracts  in  the  declaration 
mentioned,  and  each  and  every  of  them,  and  fW>m  thence 
hitherto  lived  and  resided  in  parts  beyond  the  seas,  to 
wit,  in  the  kingdom  of  Frances  and  that,  during  all 
that  time,  the  Defendant  lived  in  this  kingdom,  separate 
sod  apart  from  the  said  Moise  Busnach^  as  a  single 
woman,  to  wit,  at,  &c. :  That  the  Plaintiff  did  not  give 
Aoy  credit  to  Moise  Busnach,  but  contracted  with  De- 


To  plea  of 
covertmre. 
Replication^ 
that  the  hus- 
band was  an 
alien^  not  a 
sulrject  of 
this  country 
by  naturalis* 
ation  or 
otherwise, 
and  at  the 
time  of  the 
contract  re- 
siding in 
Ftxmoe,  that 
the  Defend* 
ant  lived  in 
this  kingdom 
separate  from 
her  husband^ 
that  the  PlaiK- 
tiff  gave  no 
credit  to  her 
husband^  bat 
contracted 
with  her  as  a 
feme  sole. 
Held,  iU. 
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fendant  as  a  feme  soUf  and  on  her  sole  credit ;  and  that 
the  Defendant  made  t)ie  said  several  contracts  in  the 
declaration  mentioned,  and  each  and  every  of  them  as 
such  Jeme  sole  as  aforesaid.  And  that,  the  Plaintiff  was 
ready  to  verify.    Wherefore,  &c. 

Rejoinder,  that  the  said  Moise  Busnach^  on  the  1st  of 
May  1825,  and  from  thence  until  and  upon  the  1st  of 
Jiily  1825,  lived  and  resided  with  the  Defendant  as  his 
wife  within  the  kingdom  otEnglandj  to  wit,  at.  Sec. 

Demurrer  and  joinder. 


Buitf  for  the  Defendant,  contended  that  the  replica- 
tion was  ill,  there  being  nothing  to  shew  that  the  De* 
fendant's  husband  was  an  alien  enemy,  exile,  civilly 
dead,  or  even  that  he  intended  permanently  to  reside 
abroad.  The  action,  therefore,  should  have  been 
against  the  husband,  or,  at  least,  he  should  have  been 
joined  for  conformity:  WiUiamson  v.  D€ea>es{a\  Ex  parte 
Franks  {b\  Duchess  of  Mazarines  case(c),  Walford  v. 
Duchess  de  Pienne.  {d) 


Conyrij  contra^  relied  on  De  GaiUon  v.  L*Aigle{e)y 
and  contended  that,  where  the  husband  is  abroad  and 
the  credit  is  given  to  the  wife,  the  wife  may  be  sued 
alone.  [Tindal  C.  J.  De  GaiUon  v.  JJAigle  is  prior 
to  Marshall  v.  RuUon  {g).  Gaselee  J.  In  De  GaiUon  v. 
UAigle  it  does  not  appear  the  husband  was  ever  in 
England;  here,  the  rejoinder  shews  he  was.]  Where 
it  is  clear  the  husband  has  no  intention  of  returning,  the 
circumstance  that  he  has  been  once  in  England  will  not 
discharge  the  wife.  If  it  were  otherwise,  she  might 
perish  for  want  of  credit  for  necessaries.  {^Bosanquet  J. 
That  argument  would  apply  equally  to  the  wife  of  an 


(a)  9Bingh.Z9i. 

(b)  7Bingh.762. 

(«)  1  SaUc.n6.  2  Salk.64£. 


(d)  2E9p.554f.         ^ 

(e)  lB.SsP.$57. 
(g)  8  T.  R.  545. 
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Bf^liskman  who  went  abroad.  In  De  GaiUon  v.  VAigle 
it  WIS  averred  that  the  wife  traded  generally  as  a  feme 
safe.]  Here,  it  may  be  collected  from  the  rejoinder 
that  the  husband  has  been  abroad  eight  years;  and 
absence  of  such  a  length  places  the  wife  on  the  footing 
dl  9l  feme  sole.     But 
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The  Court  being  of  opinion  that,  upon  the  plea  and 
replication,  the  Defendant  was  entitled  to  judgment, 

Ccmfn  prayed  and  obtained 

Leave  to  amend,  on  payment  of  costs. 


PicKFORD  and  Others  v.  Davis. 


June  9* 


AT  the  trial  before  Bolland'B.j  Buckingham  Spring  Where  a  local 

assizes  18SS,  a  verdict  was  found  for  the  Plaintiffs,  turnpike  act 

subject  to  the  opinion  of  the  Court  on  the  following  wiieror 

case :  —  lower  rate  of 

In  Hilaiy  term    1833,   the    Plaintiffs,    who    ^ere  JJ[JJ  ^  ~^- 

carriers,  brought  this  action  to  recover  back  the  sum  of  respect  of  the 

3/.  from  the  Defendant,  clerk  to  the  trustees  under  an  greater  or 

act  of  1  &  2  G.  4.  c.  85.,  passed  the  28th  of  May  1821,  oT^h^^*^ 

entitled,  **  An  Act  for  amending  and  more  effectually  and  where  in 

repairing  the  Highway  between  Hocklife  and  JVoburn  in  "^f^^  ^ 

the  County  of  Bedford^  and  for  repairing  the   Road  under  such 

leadmg  through  Wobum  to  Tickford  Bridge  in  Newport  ^^  f^^  the 

Pagnell  in  the  County  of  Buckingham^**  as  received  by  ^y^  >^  ^^ 

the  sud  trustees  to  the  Plaintiffs'  use,  under  the  follow-  apect  of 

ing  circumstances :  —  breadth  of 

wheels  autho* 
A  van  of  the  Plaintiffs',  on  four  wheels,  having  the  riaed  to  be 

taken  by 
13  G.  3.  e.  84.  kaoe  been  collected  and  imposed^  although  erroneously^  parties 
tte not  zdieyedfirom  such  additional  tolls  by  4  G. 4.  c.95.  #.6. 
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1884*  fillies  of  the  wheels  of  less  breadth  or  gauge  than  fbar 
inches  and  a  half  from  ride  to  side  at  the  bottom  or 
sde  thereof,  and  drawn  by  four  h(»ses»  on  various  dajv 
within  three  months  next  before  the  coromencemwt  of 
this  actioni  passed  through  a  turnpike  or  toU-gate  lq[all7 
erected  upon  the  road  leading  through  Woburn  to 
Ticl^d  Bridge,  being  part  of  the  road  in  the  said  act 
mentioned ;  on  each  of  those  days  the  toU-gate  keeper, 
by  direction  of  the  trustees,  demanded  at  the  said  gate 
the  sum  of  Gjd.  for  each  of  the  horses  drawing  the  van, 
and  refused  to  allow  the  van  and  horses  to  pass  through 
the  gate  before  the  Pluntifis  had  paid  the  sum  of  efd. 
for  each  of  the  four  horses,  although  the  Flaintifi  on 
the  said  occasions  o£fered  to  pay  the  sum  of  4j^.  for 
each  of  the  horses.  The  Plaintifis  in  consequence, 
under  protest,  paid  the  sum  of  6|cf.  as  a  toll  for  passing 
through  the  gate;  and  the  trustees  thereby  received  3/. 
more  than  they  would  have  received  if  4id,  only  had 
been  demanded  and  paid  for  each  of  the  said  horses. 

Between  the  months  of  Men/  and  Jugusi  1821,  the 
toll  actually  demanded  and  received  at  each  of  the 
gates  on  the  road  under  the  same  trust,  leading  through 
Woburn  to  Tickford  Bridge,  upon  the  Plaintiffi'  van, 
with  the  said  wheels,  drawn  by  four  horses,  was  4f^d*  for 
each  of  the  horses  drawing  the  same. 

Between  August  1821  and  Men/  1822,  and  previously 
to  the  passing  of  the  act  of  3  G.  4<.  c.  126.,  the  trustees 
and  commissioners  of  the  said  turnpike  road  demanded 
and  received  from  the  Flaintiffi,  at  the  same  gates,  in 
respect  of  the  Plamtiffs'  van  and  horses,  a  toll  of  6|dL 
for  each  of  the  horses  drawing  the  same ;  and  in  and 
continually  from  August  1822  to  April  1832,  the  trus- 
tees took  and  collected  on  the  said  road  in  respect  of 
the  Plaintiffs'  van  and  horses  the  same  amount  of  toll 
as  they  had  taken  and  collected  between  August  1821 
and  May  1822. 
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Between  April  and  August  18S2»  the  toll  demanded 
and  received  at  each  of  the  gates  on  the  Plaintiffs'  van 
dnwn  by  four  horses,  was  4icf»  for  each  horse  drawio^ 
the  same. 

From  Ak^^st  1832,  the  toll  demanded  and  received 
on  Plaintiffs'  van  drawn  by  four  horses,  was  6|^«  for 
esch  horse  drawing  the  same. 

By  the  general  turnpike  act,  IS  G.3.  e.S^*  s.2^. 
(177SX  the  trustees  of  turnpike  roads  are  required  ^^  to 
demand  and  take  for  every  waggon,  wain,  cart,  or  car- 
nsgc  having  the  fdlies  of  the  wheels  thereof  of  less 
breadth  or  gauge  than  six  inches  from  side  to  side  at 
the  least  at  the  bottom  or  sole  thereof,  and  for  the 
horses  or  beasts  of  draught  drawing  the  same,  one  half 
more  than  the  tolls  or  duties  which  are  or  shall  be  pay- 
able for  the  same  respectively/' 

Under  the  before-mentioned  local  act  of  1  &  2  6.  4. 
e.85.,  the  tolls  to  be  taken  on  the  road  in  question, 
were,  *<for  every  horse  or  other  beast  drawing  any 
wa^on,  wain,  or  such  like  carriage^  having  the  fellies 
of  the  wheels  of  the  breadth  of  six  inches  and  upwards, 
and  drawn  by  five  or  more  horses  or  other  beasts,  the 
ram  of  4£L,  and  drawn  by  four,  or  any  less  number  of 
borses  or  other  beasts,  the  sum  of  4^.  For  every 
borse  or  other  beast  drawing  any  waggon,  wain,  or  such 
like  carriage,  having  the  fellies  of  the  wheels  of  less 
breadth  than  six  inches,  and  drawn  by  four  horses  or 
other  beasts,  the  sum  of  ^^d,y  and  drawn  by  three  or 
any  less  number  of  horses  or  other  beasts,  the  sum 
ofSi'' 

By  the  general  turnpike  act  of  3  G.  4.  c.  126.  (6th  of 
Aigua  1822),  all  the  then  existing  general  turnpike  acts 
vere  repealed ;  and  by  sect  4.,  after  reciting  the  great 
in^ortance  that  one  uniform  system  should  be  adhered  to 
ia  the  laws  for  regulating  the  management  and  mainte- 
nance of  turnpike  roads  throughout  the  kingdom,  it  was 
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1 884.  enacted,  that  <*  from  and  after  the  I  st  of  January  1 823,  all 
the  provisions  and  enactments  of  that  act  should  be  ex- 
tended to  all  acts  of  parliament  then  in  force,  and  to  all 
acts  that  should  thereafter  be  passed  for  rq;ulating,  re- 
pairing, 8cc.  turnpike  roads/'  And  by  section  7«  power 
was  given  to  the  trustees  of  all  local  acts  to  take,  after 
the  1st  of  January  1823,  for  every  waggon,  wain,  cart, 
or  other  such  carriage,  having  the  fellies  of  the  wheels 
thereof  of  less  breadth  than  4^  inches  at  the  bottom  or 
soles  thereof,  or  for  the  horse  or  horses  or  cattle  draw- 
ing the  same,  one  half  more  than  the  tolls  which  were 
payable  by  such  local  acts  for  any  carriage  of  the  same 
description  having  the  wheels  thereof  of  the  breadth  of 
six  inches* 

By  the  general  turnpike  act  of  4  6.  4.  c.  95.  $•  5. 
(19th  of  July  1823),  entitled  *<  An  Act  to  explain  and 
amend  the  3  G.  4.  c.  126.,'^  it  was  enacted,  **  that 
where  the  trustees  of  any  road  should  not,  previously 
to  the  passing  of  the  3  G.  4«  c.  126.,  have  taken  and 
collected  the  additional  tolls  directed  by  the  13  G.  8., 
and  the  local  act  should  not  have  provided  a  scale  of 
tolls  applicable  to  the  road,  such  trustees  should,  from 
the  1st  of  January  1824,  continue  to  take  and  receive 
for  every  waggon  and  other  such  carriage  having  the 
fellies  of  the  wheels  of  less  breadth  than  4^  inches,  the 
same  tolls  as  were  by  such  local  act  payable  in  respect 
of  such  waggon  and  other  such  carriage."  And  by  the 
sixth  section  of  the  same  act,  it  was  enacted,  ^<  that 
where  any  local  act  should  have  a  prescribed  rate  of 
toll  in  respect  of  the  breadth  of  the  wheels  of  carriages, 
and  where  the  additional  toll  authorised  to  be  taken  by 
the  13  G.  3.  c.  84.  should  not  have  been  collected  and 
imposed,  the  trustees  should,  after  the  1st  of  January 
1824,  continue  to  collect  the  tolls  prescribed  in  the 
local  act,  and  should  not  collect  the  increased  toll  under 
the  seventh  section  of  the  3  G.  4,  c,  126. 


4  WILL.  IV.  145 


The  Plaintiffi  contended  that  their  vans  were^  pre-        16S4. 

ykmsly  to  the  1st  of  January  1828,  and  had  been  ever        

since  the  1st  of  Jamiaty  1824,  subject  only  to  the  tolls     ^«^»* 
ioiposed  by  1  &  2  G.  4.  c.  S5.  s.  2«,  and  were  not  sub-        Davis. 
ject  to  the  additional  toll  under  S  G.  4.  c.  126.  s.  7. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  Plaintiffs  were  entided  to  recover  back  the 
aoiount  of  the  toils  they  had  been  compelled  to  pay 
over  and  above  the  4^.  upon  each  horse  imposed  by 
the  local  statute  of  1  &  2  G.  4.  c.  85. 

If  the  C!ourt  should  be  of  opinion  the  Plaintiffs  were 
so  entided,  the  verdict  was  to  stand ;  but  if  otherwise,  a 
DODsuit  was  to  be  entered. 

The  case  was  argued  in  Hilary  term,  by  WUde  Seijt 
for  the  plaintiffs,  and  ^orks  Serjt.  for  the  Defendant. 

The  proposition  by  which  the  Plaintiffs  claimed  their 
exemption  from  the  additional  toll  imposed  by  the  seventh 
section  of  the  S  G.  4.,  was,  that  the  twenty-third  section 
of  the  general  act  of  the  18  G.  3.  c.  84.,  imposing  ad- 
ditional toll  upon  wheels  having  fellies  of  less  breadth 
than  six  inches,  was,  as  to  this  road,  rendered  inopera- 
tive by  the  specific  provisions  of  the  local  act  of  the 
1  &  2  G.  4.;  Ridge  \*  Garlick{u);  that,  at  the  passing 
of  the  general  act  of  the  8  G.  4.  there  were  some 
roads  which  were  not  liable  to  the  additional  toll  of 
the  18  G.  8.,  by  reason  of  their  having  a  local  act 
regulating  the  toll  according  to  the  breadth  of  wheel; 
and  other  roads,  upon  which,  although  liable  to  the 
additional  toll,  such  additional  toll  had  not  been  collected. 
That  it  was  Uie  intention  of  the  legislature,  by  the  fifth 
and  sixth  sections  of  the  4  G.  4.,  to  exempt  from  the 
additional  tdl  imposed  by  the  seventh  section  of  8.  G.  4. 
those  roads  upon  which  the  additional  toll  imposed  by 
the  18  G.  8.  had  not  been  ^collected,    whether  such 

(fl)  2  B.  Moore,  481. 
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omission  to  collect  resulted  from  non-liability,  or  from 
the  consent  of  the  trustees  of  the  road ;  that  the  fifth 
section  was  intended  to  relieve  in  the  latter  case,  and 
the  sixth  section  in  the  former ;  that  the  road  in  question, 
not  being  liable  upon  the  passing  of  the  S  G.  4.  to  the 
additional  toll  of  the  twenty-third  section  of  the  13  G.  S. 
that  section  haying  been  superseded  by  the  specific  pro- 
visions of  the  local  act  of  the  1  &  2  G.4.,  was  a  road 
which  the  legislature  intended  to  relieve  from  the  oper* 
ation  of  the  seventh  section  of  the  3  G.  4.,  and  was 
therefore  within  the  equity  of  the  sixth  section  of  the 
4  G.  4. 

For  the  Defendant  it  was  contended  that  the  case  did 
not  fall  within  the  sixth  section  of  4  G.  4.,  because, 
although  the  local  act  of  1  &  2  G.  4.  imposed  a  rate  of 
toll  varying  with  the  width  of  wheel,  yet  the  additional 
toll  authorised  by  the  general  act  13  G.  3.  had  actually 
been  collected.  The  two  conditions  of  the  sixth  section 
of  4  G.  4.  had  not  both  been  complied  with. 

Cur*  adv.  vulL 


TiNDAL  C,  J.  The  question  which  has  been  raised 
upon  this  special  case,  is  this,  whether  the  Defendant 
was  entitled  to  claim  the  larger  toll  of  6f  c2.,  or  the 
smaller  toll  of  4^.  for  each  horse  drawing  the  Plain- 
tifis'  van,  such  van  having  the  fellies  of  the  wheels  of 
less  breadth  than  four  inches  and  a  half.  The  toll 
sought  to  be  recovered  back  had  been  taken  at  the  end 
of  the  year  1832;  and  the  right  of  the  Plaintifis  to 
recover,  appears  to  us  to  depend  upon  the  enquiry, 
first,  whether  the  general  turnpike  act,  3  G.  4.  c.  126. 
«•  7.,  made  any  and  what  addition  to  the  tolls  imposed 
by  the  local  act  which  governs  this  particular  road ; 
and,  secondly,  if  such  addition  has  been  made,  whether 
it  is  in  any  way  altered  or  afiected  by  the  subsequent 
general  turnpike  act,  4  G.  4.  c.  95.  The  local  act 
which  governed  this  highway  at  the  time  the  tolls  were 
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taken,  was  the  1  &  2  6. 4.  c.  85.,  an  act  which  received 
the  royal  assent  on  the  28th  of  May  1821,  and  which 
came  into  operation  from  that  day.  This  act  repeals 
the  local  acts  therein  enamerated ;  and  in  section  18. 
sets  oat  a  scale  of  tolls  to  be  taken  from  the  time  of 
its  passing.  By  this  scale  it  is  enacted,  that  there  shall 
'  be  taken  for  every  horse  drawing  any  waggon  having 
the  fellies  of  the  wheels  of  the  breadth  of  six  inches 
and  upwards,  and  drawn  by  four  or  any  less  number 
of  horses,  the  sum  of  4^.;  and  for  every  horse  drawing 
any  waggon,  having  the  fellies  of  the  wheels  of  less 
breadth  than  six  inches,  and  drawn  by  four  horses, 
the  sum  of  ^\L 

Under  this  scale,  therefore,  it  is  obvious,  that  unless 
it  b  affected  by  some  of  the  provisions  contained  in  any 
former  or  any  subsequent  general  turnpike  act,  the  toll 
to  be  taken  from  the  month  of  May  1821,  down  to  the 
present  time,  for  every  horse  drawing  the  Plaintiffs' 
van,  under  the  circumstances  stated  in  the  case,  would 
have  been  4^.  and  no  more;  the  same  amount  of  toll 
appearing  to  be  imposed  where  the  waggon  is  drawn  by 
four  horses  only,  whether  the  fellies  of  the  wheels  are 
of  the  breadth  of  six  inches  and  upwards,  or  of  less 
breadth  than  six  inches. 

It  appears,  accordingly,  that  from  the  passing  of  this 
act,  that  is,  from  May  1821,  the  toll  of  ^\d*  per  horse, 
and  no  more,  was  for  some  time  the  toll  demanded  and 
taken  from  the  Plaintif&  in  respect  of  their  van  above 
described.  But  in  the  month  of  August  1821,  the  trustees 
of  the  road  demanded  and  took  the  larger  toll  of  6|c/.  per 
horse,  insisting  as  it  would  seem  upon  the  application 
of  the  provision  contained  in  the  general  turnpike  act 
then  in  force,  viz.  the  IS  G.  S.  c.  84.  s,  23.,  to  the  pre* 
sent  case ;  under  which,  where  the  fellies  of  the  wheels 
were  of  less  breadth  than  six  inches  from  side  to  side, 
the  trustees  should  take  one  half  more  than  the  tolls  or 
duties  which  should  be  payable  under  any  local  act. 
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1834.       And  this  increased  toll  continued  to  be  taken  from 

August  1821,  without  any  alteration,  down  to  the  pass- 

PicKFORD  jjj^  ^p  ^^  general  turnpike  act,  3  G.  4.  c.  126^  which 
Dayii.  receiired  the  royal  assent  on  the  6th  of  August  1822:  and 
indeed  from  thence  until  April  1832.  But  this  clause 
of  the  general  turnpike  act,  13  G.  3.,  was  determined 
by  the  Court  of  Common  Pleas,  in  the  case  of  Ridge  v. 
Garlick  (a),  not  to  apply  to  tolls  imposed  by  local  acts, 
which  contained  a  specific  enactment  of  toll  in  respect 
of  a  particular  description  of  wheel :  in  which  case  it 
was  held,  that  the  particular  provision  of  a  specific  toll, 
proportioned  to  the  width  of  the  wheels,  took  the  case 
out  of  the  operation  of  the  general  turnpike  act,  by 
shewing  what  the  legislature  intended  in  the  particular 
case.  We  think  it  clear,  therefore,  that  this  increased 
toll,  so  long  as  it  depended  on  the  authority  of  the 
13  G.  3.9  was  an  illegal  toll,  being  grounded  on  a  mis- 
application of  the  provisions  of  that  act. 

This  brings  us  to  the  question,  whether  the  increased 
toll  of  6}ef.  per  horse,  which  was  illegal  under  the 
powers  of  the  former  general  act,  became  legal  under 
the  powers  of  the  new  general  turnpike  act,  the  3  6.  4. 
r.  126.,  which  came  into  operation  on  the  \stoi  January 
1822;  and  we  think  the  latter  act  had  the  effect  of 
authorising  such  increased  toll  to  be  taken.  By  that 
act  the  old  general  turnpike  act  13  G.  3.  is  repealed, 
and  by  section  ?•  the  trustees  under  any  local  act  then 
made,  or  thereafter  to  be  made,  were  empowered  from 
and  after  the  1st  of  January  1823,  to  take  for  any 
waggon  having  the  fellies  of  less  breadth  than  four 
inches  and  a  half,  or  for  the  horses  drawing  the  same, 
one  half  more  than  the  tolls  payable  by  such  local  act, 
for  any  carriage,  8&c.,  having  the  wheels  of  the  breadth 
of  six  inches. 

That  clause  differs  from  the  provision  contained  ia 

(a)  2i9.  Jlfoore,  481. 
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the  ISG,3.  ID  this  important  respect;  that  whereas  the 
old  act  coDtained  no  reference  whatever  to  tolls  payable 
under  local  acts,  proportioned  to  the  width  of  the  wheels, 
but  proposed  to  legislate  only  for  the  case  where  a  toll 
was  imposed  generally  on  the  horse  or  the  carriage ; 
the  new  act,  on  the  contrary,  applies  itself  distinctly  and 
in  terms  to  the  case  of  local  acts  containing  a  scale  of 
tolk  proportioned  to  the  width  of  the  wheels,  being 
above  or  below  six  inches.  To  such  cases  it  creates 
and  applies  a  new  scale  of  increase^  namely,  a  scale 
where  the  wheels  are  less  than  four  inches  and  a  half; 
or  more  than  four  inches  and  a  half,  and  less  than  six. 
Now  the  precise  provbion  contained  in  the  local  act 
under  which  this  road  is  governed,  is  a  scale  where  the 
wheels  are  of  a  width  above  or  below  six  inches.  And 
we  can  see  no  principle  of  construction  upon  which  it 
can  he  held  that  the  scale  of  increased  tolls  enacted  by 
the  new  general  turnpike  act,  should  not  be  held  to 
apply  to  the  scale  given  by  this  local  act 

We  therefore  think  the  increased  toll  of  6f  (/•  became 
the  legal  toll  upon  each  of  the  horses  in  question,  from 
the  1st  of  January  1828,  and  that  at  all  events  it  con- 
tinned  to  be  the  legal  toll  until  the  passing  of  the  sub- 
sequent general  act  of  4  G.  4.  c.  95. ;  and  the  only 
remaining  question  appears  to  be  whether  such  sub- 
sequent act  has  made  any  alteration  in  this  respect.  The 
ODiy  sections  in  that  act  which  appear  to  have  any 
bearing  on  the  question,  are  the  fifth  and  sixth. 

The  fifth  section  relates  to  one  class  of  cases  only ;  viz. 
where  the  commissioners  shall  not,  previous  to  the  pass- 
bg  of  the  former  act,  that  is,  previously  to  the  6th  of 
August  1822,  have  taken  the  additional  tolls  on  waggons 
having  the  wheels  of  less  breadth  than  six  inches  from 
side  to  side,  directed  to  be  taken  by  13  G.  5.  c.  84., 
and  the  particular  or  local  act  shaU  not  have  provided  a 
scale  of  tolls  applicable  to  the  toad.     In  that  case  the 
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commissioners  are  directed,  after  the  1st  of  January 
1824>y  to  continue  to  take,  for  every  waggon  having  the 
fellies  of  the  wheels  of  less  breadth  than  four  inches 
and  a  half,  the  same  tolls  as  are  by  the  local  act  pajrable 
in  respect  of  such  waggon.  This  section,  however, 
cannot  apply  to  the  present  case  $  as  neither  of  the 
conditions  specified  therein  exists  here ;  for  the  special 
case  finds  that  the  commissioners  did  take  previously 
to  the  6th  of  Augusi  1822  the  additional  tolls  directed 
to  be  taken  by  the  13  G.  3.  c.  84. ;  and  again,  the  local 
act  Aas  provided  a  scale  of  toils  applicable  to  the  par- 
ticular road. 

The  sixth  section  directs,  that  where  any  particular 
act  of  parliament  then  in  force  shall  direct  a  higher  or 
lower  rate  of  toll  to  be  collected,  regubted  in  respect  of 
the  greater  or  lesser  breadth  of  the  wheels,  and  where, 
in  addition  to  the  tolls  received  under  theparticular  act^ 
the  additional  tolls  in  respect  of  the  breadth  of  wheels 
authorised  to  be  taken  by  the  act  of  13  G.  3«,  shall  noi 
have  been  collected  and  imposed,  the  commissioners  shall, 
after  the  1st  of  January  1824,  continue  to  take  the  tolls 
under  the  powers  of  the  local  act,  and  shall  not  impose 
the  additional  tolls  imposed  by  the  act  therein  recited, 
that  is,  the  3  G.  4.  c.  126.  And  we  think  the  present 
case  does  not  fall  within  this  section ;  because,  although 
one  of  the  conditions  mentioned  therein,  namely,  that  the 
particular  act  directs  a  higher  or  lower  rate  of  toll  to  be 
taken,  is  found  to  exist :  yet,  the  second  condition,  that 
the  additional  toll  authorised  by  13  G.  3.  had  not  been 
collected  and  imposed,  b  denied  by  the  special  case.  For 
we  cannot  give  any  other  sense  to  the  words  '<  collected 
and  imposed"  than  their  ordinary  and  natural  meaning, 
that  is,  taken  under  the  real  or  supposed  authority  of 
that  statute. 

The  present  case,  therefore,  appearing  to  us  to  be  a 
third  case^  differing  from  both  those  intended  to  be 
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remedied  by  the  fifth  and  sixth  sections,  namely,  a  case 
in  which  the  local  act  does  direct  a  higher  or  lower  rate 
of  tolls  to  be  taken  in  respect  of  the  greater  or  lesser 
breadth  of  the  wheels,  and  in  which  the  additional  toll 
authorised  by  13  G.S.  has  been  collected  and  imposed, 
we  think  it  is  left  untouched  by  the  last  general  turn- 
pike act;  and  consequently  that  the  increased  toll  of 
6ji^  is  the  legal  toll. 

We  therefore  think  there  must  be  judgment  for  the 
Defendant. 

Judgment  for  the  Defendant. 


1854^ 

PiCKFOKD 

Davis. 


Trimbey  v.  Vignier. 


June  9' 


^HIS  action  was  brought  in  February  18SS  by  the  By  the  law 

PUintifl^   an  Englishman  resident  in  London^  as  of  France,  an 
bolder,  against  the  Defendant  as  the  maker  of  the  two  |q  y^]^^^  ^^^ 
promissory  notes  (one  for  610  francs,  the  other  for  300}  not  transfer 
mthefoHowfagform:-  T.W 

*•  A  la  fin  Decembre  prochain  je  payerai  a  I'ordre  ^^^*f°^ ' 
,    ^,   ^     .„      ,  ^,      .        ^       ,/   ^  ,         Held^  that 

de  M.  Bwrulon  la  somme  de  six  cents  dix  francs  valeur  ^he  holder  of 

en  marchandize. 

^^Parisj  le  10  JuilUt  1829. 

"  B.  P.,  610  francs.  "  E.  Vignier^ 

«  Rue  St.  Denis,  193."  ^^^'  ««"°^^ 
reooyer 

Indorsed^  against  the 

"  Payez  k  M.  Durant  valeur  en  compte.      Paris,  le  ^^^^^I^  c 

30  Juillei  1829.  this  country. 

»P.BuriHon.  J^^^^^ 


a  hill  drawn 
in  France, 
and  indorsed 
there  in 


I.  4 
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Tbimbet 
VioNum. 


**  Je  garantis  a  M.  Dwrant  le  protet  et  b  denonciatioo 
du  present  billet,  comme  s'il  avatt  ^t&  fait,  le  dispen- 
sant  de  ces  formalit^s.     Paris^  le  deux  Janvier  1 850. 

"  P.  BuriUofh 
"  P.  Dwrant:* 


At  the  trial  before  Bosanquet  J.,  the  Plaintiff  produced 
the  notes,  which  were  on  unstamped  pager,  and  proved 
the  handwriting  of  the  respective  parties,  and  the  value 
of  the  notes  in  English  currency. 

The  Defendant  then  called  a  witness,  who  stated 
himself  to  be  an  avocat,  and  that  he  had  practised  as 
such  upwards  of  twenty  years,  and  was  then  attached  in 
that  capacity  to  the  French  consulate  in  London  s  that 
he  was  conversant  with  the  laws  of  France;  that,  by 
the  law  oi  France^  a  protest  must  always  be  made,  and 
that  no  action  could  be  maintained  upon  promissory 
notes  and  bills  of  exchange  unless  they  were  protested ; 
that  the  indorsement  to  the  Plaintiff  being  in  blank,  and 
not  according  to  the  formalities  required  by  the  Code 
de  Commerce,  articles  136,  137,  138.,  was  invalid,  and 
passed  no  interest  to  the  holder.  In  support  of  that 
statement  the  articles  in  the  Code  de  Commerce  above 
referred  to  were  read  and  translated  to  the  jury:  —  By 
136.,  '^  La  propri6t^  d'une  lettre  de  change  se  transroet 
par  la  voie  de  Tendossement ;" — 137.,  "  L'endossement 
est  dat6.  II  exprime  la  valeur  fournie.  II  ^nonce  le 
nom  de  celui  k  I'ordre  de  qui  il  est  pass6;^ — 138.,  *^  Si 
Tendossement  n'est  pas  conforme  aux  dispositions  de 
I'article  pr^6dent,  il  n'op^re  pas  le  transport,  il  n'est 
qu'une  procuration." 

It  was  also  proved  that,  at  the  time  the  action  was 
brought,  the  Defendant  was  domiciled  and  carried  on 
business  in  London;  but,  at  the  time  when  the  notes 
respectively  were  drawn  and  fell  due,  the  maker  and 
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SDl 


The  jury  found,  in  reply  to  the  enquiries  of  the 
learned  Judge,  that  the  Defendant  was  living  in  France 
at  the  time  when  the  notes  were  drawn,  and  when  they 
fell  due;  that  Durante  the  indorser,  was  also  a  re- 
sident in  Paris  at  the  same  time ;  that  according  to  the 
laws  of  France  the  indorsement  was  invalid,  and  that  a 
protest  was  necessary.  On  that  finding  the  learaed 
Judge  directed  a  verdict  to  be  entered  for  the  Defend- 
ant, reserving  all  questions  of  law :  and  such  verdict 
was  entered  accordingly,  with  leave  to  move  to  enter  a 
verdict  for  the  Plaintiff  on  the  points  reserved. 

Subsequently  to  the  verdict,  by  leave  of  the  Court, 
and  with  consent  of  the  parties,  it  was  given  in  evidence 
that  the  Plaintiff  was  in  England  when  he  received  the 
bills. 

In  the  following  term  Tadiy  Seijt.  moved  to  set  aside 
the  verdict  on  the  following  grounds :  — 

First,  That,  admitting  the  law  of  France  to  be  as 
slated,  it  could  not  govern  the  right  of  parties  resident 
in  Englatid,  the  requisites  of  the  code  relied  upon  by 
the  Defendant  being  merely  municipal  regulations. 

Secondly,  That  the  law  of  France  was  misrepresented 
by  the  Defendant's  witnesses. 

The  Court,  thereupon,  granted  a  rule  calling  on  the 
Defendant  to  shew  cause  why  the  verdict  should  not  be 
entered  for  Plaintiff;  or,  why  there  should  not  be  a 
new  trial;  and  directed  that  before  cause  was  shewn,  the 
0{Hnion  of  French  advocates  should  be  obtained,  as  to 
the  law  of  France  upon  the  points  at  issue. 

Upon  the  rule  coming  on  for  argument,  the  Court 
directed  the  circumstances  to  be  set  forth  in  a  special 
case;  and  that  it  should  contain  any  opinions  of  French 
advocates  which  had  been  taken  on  either  side  up  to 
that  period. 
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The  opinion  obtained  by  the  Plaintiff  as  to  the  in- 
dorsement in  blank,  —  the  only  point  on  which  the 
Court  pronounced  judgment,  —  was  as  follows :  — - 

^'  This  circumstance  was  no  obstacle  to  Mr.  TWm- 
bei/s  right  of  action,  for  the  1 38th  article  of  the  Code 
de  Commerce  thus  expressed,  '*  If  the  indorsement  is 
not  conformable  to  the  requisition  of  the  preceding 
article,  it  does  not  operate  as  a  transfer  of  interest,  but 
only  as  a  procuration,"  is  only  available  on  behalf  of  the 
party  making  the  indorsement  in  blank  against  the  imme- 
diate holder  under  such  indorsement.  If,  however,  the 
holder  under  an  indorsement  in  blank  does  not  proceed 
against  the  party  immediately  endorsing  to  him,  but 
against  the  maker  of  the  note,  or  against  the  parties 
who  have  made  regular  indorsements,  neither  the  maker 
nor  such  parties  can  avail  themselves  of  the  provision 
of  the  ISSth  article  of  the  code.  Upon  this  point  the 
jury  has  been  completely  led  into  error. 

Parisy  the  21st  of  May  183S.  Blanchet:* 


An  opinion  had  been  obtained  by  the  Defendant 
prior  to  the  period  when  the  rule  nisi  came  on  for  argu- 
ment, which,  as  to  the  indorsement  in  blank,  was  as 
follows:  — 

<^  There  is  no  doubt  that,  according  to  the  French 
law,  an  indorsement  in  blank  is  insufficient  to  transmit 
regularly  the  property  in  a  bill  of  exchange  or  pro- 
missory note.  The  Code  de  Commerce  is  precise  on 
this  point.  Art.  1S7«  says,  *  The  indorsement  is  dated; 
it  expresses  the  value  given  for  it,  and  states  the  name  of 
him  to  whose  order  it  is  passed.'  The  art.  138.  adds, 
<  If  the  indorsement  is  not  conformable  to  the  preceding 
article,  it  does  not  operate  sis  a  transfer,  —  it  b  only  a 
procuration.' 

Paris^  the  21st  of  (ktober  1833. 

Verooort." 
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The  various  authorities  in  the  French  law  as  to 
iodorsement^  which  were  relied  upon  in  favour  of  the 
Defendant,  are  to  be  found  in  the  Code  de  Commerce, 
arts.  136.  to  139.,  and  art.  110. 

The  questions  for  the  opinion  of  the  Court  were,-'— 

First,  If  the  correct  construction  of  the  terms  of  the 
Code  de  Commerce  which  apply  to  the  circumstances 
in  this  action  were  such  as  to  prevent  the  Plaintiff 
from  enforcing  payment  against  the  Defendant  in  the 
courts  of  France^  would  the  law  of  France  govern  the ' 
rights  of  the  parties  under  the  circumstances  of  this 
case? 

Secondly,  K  the  decision  of  this  case  were  to  depend 
upon  the  terms  of  the  Code  de  Commerce,  then  the 
Court  was  to  say  how  far  the  articles  of  the  code  relied 
opoQ  by  the  Defendant  applied  to  the  circumstances  of 
this  case;  and  whether  a  correct  construction  had  been 
pat  upon  such  articles  by  the  evidence  and  opinions 
produced  by  the  respective  parties. 

If  the  Court  should  be  of  opinion  that,  under  the 
drcumstances,  the  Plaintiff  ought  to  have  recovered, 
then  a  verdict  was  to  be  entered  for  him ;  if  not,  the 
verdict  for  the  Defendant  was  to  stand. 

The  case  was  argued  in  Easter  term. 


1834. 


Tad^  Seijt.  for  the  Plaintiff.  Admitting,  for  the 
sake  of  argument,  that  Trimbey  could  not  have  sued 
the  Defendant  in  the  French  courts,  because  Duranfs 
indorsement  is  not  conformable  to  the  IS 7th  article  of 
the  Code  de  Commerce,  he  may,  nevertheless,  sue  in 
the  English  courts,  where  an  indorsement  in  blank 
operates  as  a  complete  transfer.  The  inteipretation  of 
a  contract  is  governed  by  the  law  of  the  country  in 
which  the  contract  is  made;  but  the  judicial  procedure 
applicable  to  it  depends  on  the  law  of  the  country  in 
which  the  acdon  is  brought.      Huberus  de  Confiidu 
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Legum,  tit  S.  s.  7. :  *^  Receptum  est  optima  ratione,  ut 
in  ordinandis  judiciis,  loci  consuetudo  ubi  agitur,  etsi 
de  negotio  alibi  celebrato,  spectetur,  ut  docet  SandiuSf 
lib.  1.  tiL  12.  def.5.9  ubi  tradit,  etiam  in  executione 
sententiae  alibi  latse,  servari  jus  loci  in  quo  fit  execution 
non  ubi  res  judicata  est : "  De  la  Vega  v.  Viatma  {a\ 
British  Linen  Company  v.  Drummond  (&),  Williams  ▼. 
Jones  {c\  Wynne  v.  Jackson  {d\  Shaw  v.  Harvey  (^),  Doe 
V.  Vardill  (g).  And  the  objection  taken  on  the  part  of 
the  Defendant  does  not  apply  ad  valorem  contrac^^  but 
ad  modum  aciionis  instituendce. 


Stephen  Serjt.  for  the  Defendant.  The  objection 
applies  ad  valorem  contractus^  and  not  ad  modum  actionis 
instiluendcB :  for  if  the  indorsement  be  not  in  con- 
formity with  the  French  code,  no  interest  passess  to  the 
bolder,  and  consequently  there  is  no  contract  between 
him  and  the  maker.  To  ascertain  whether  there  be  any 
contract  or  not  between  the  parties,  we  must  resort  to 
the  law  of  the  country  where  the  contract  was  made : 
Lacon  v.  Higgins  (A),  Dalrymple  v.  Dalrymple.  {i)  So, 
for  the  construction  of  the  contract;  Talleyrand  ▼• 
Botdanger  (Jc) ;  and  the  right  of  action  upon  it ;  Burrams 
V.  Jemino  (/),  BaUantine  v.  Golding  (cited  in  Smith  v. 
Buchanan  (m),  Solomons  v.  Boss  (cited  in  FoUiott  ▼• 
Ogden  (n),  Potter  v.  Brown  (o),  Clegg  v.  Levy,  (p)  For 
the  maker  cannot  be  supposed  to  have  contemplated 
that  he  would  be  subject  to  rights  of  action  according  to 
the  law  of  England^  and  if  the  foreign  law  furnish  the 


(a)  \B.8iAdol.StM, 
(h)  lOB.SfC.gOS. 
(c)  13  East,  4>39. 
{d)  2RU8S.S51. 
(«)  lM.SfM.5%7. 
(g)  5B.SiC.4SS. 
{h)  IDofoLSfRyland'sNm 
Priu9  Cases,  38. 


(t)  2  Haggards  JZep.  58. 

(ft)  3  FM.jun.  447. 

(/)  2  Sir,  733. 

(m)  1  East,  10. 

(n)  1  ff.  Bl.  131. 

(o)  5  East,  124. 

(p)  3  Campb.  166. 
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rule  on  one  point,  it  must  also  furnish  it  on  the  others : 
Tenon  v.  Mars  (a),  Innes  v.  Dtmtop,  {b)  In  Shaw  v. 
Hatvetfj  Lord  Tenterden  decided  in  effect  that  the  con- 
tract was  not  a  foreign  contract.  The  British  Linen 
Company  v.  Drummond  is  a  decision  on  the  statute  of 
limitations  which  affects  only  tempus  et  modum  actionis  ; 
and  De  la  Vega  v.  Vianna  turned  on  the  same  distinction. 
The  question,  therefore,  turns  on  the  construction  of  the 
137tb  and  138th  articles  of  the  Code  de  Commerce. 
Now  the  lS8th  article  is  express  and  without  qualifica- 
tion, that  an  indorsement  in  blank  does  not  operate  as  a 
transfer  of  the  note ;  and  Potier^  in  his  commentary  on 
the  article  (4th  vol.  edit.  Ditpin^  1827),  says,  that  the 
object  of  the  law  is  to  prevent  fraud  against  the  creditors 
of  the  iudorser,  and  cites  Heinecdus  to  shew  that  an 
indorsement  in  blank  passes  po  property.  It  is  a  mere 
procuration,  and  a  procurator  cannot  sue. 


1834. 


Tbimbey 
r. 

ViGNIBB. 


Taddjf  in  reply.  PaUliet^  Manuel  de  Droit  Franfaist 
p.  1225.  ss.  6.  8.,  in  a  note  to  article  138.,  gives  a  dif- 
ferent view  of  the  law  of  France  as  to  a  blank  indorse- 
ment **  L'accepteur  ne  pent  se  refusec  au  paiement 
d'nne  lettre  de  change,  sous  le  pr^texte  que  I'ordre  est 
en  blanc.  Les  endosseurs  et  leur  creanciers  sont  les 
seals  qui  puissent  faire  valoir  ce  moyen." — *^  L'endosse- 
ment  en  blanc  pent  valoir  autrement  que  comme  procu- 
ration. II  peut  valoir  comme  titre  propre  et  personnel 
au  porteur,  s'il  est  constant  que  I'effet  endoss^  en  blanc 
iiit  remia  au  porteur  avec  Tintention  de  la  saisir  du 
titre;  par  exemple,  pour  lui  servir  de  garantie  des 
valeurs  qa'il  aurait  foumies  au  souscripteur  de  I'effeL" 

If  it  can  confer  a  title  on  the  holder,  why  not  a  tide  to 
8oe  also  ?  for  if  the  indorser  can  transfer  the  property, 
the  indorsee  must  have  the  right  to  obtain  it.     But  in- 


{a)  sB.s^aess. 


(6)  8  T.  R.  595. 
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dorsetnent  is  a  mere  formality)  and  not  of  the  essence  of 
the  contract^  and  therefore  the  mode  of  proceeding  upon 
it  must  be  determined  by  the  law  of  the  country  in  which 
the  action  is  brought :  Huber^  p.  5S8.  540.  Dalrymple  ▼• 
Daltymple  was  a  case  concerning  marriage,  which  is  a 
status  and  not  a  mere  contract;  and  Potter  v.  Broom  and 
most  of  the  other  cases  cited  for  the  Defendant,  tarned 
on  the  law  of  bankruptcy,  in  which  the  Courts  here  have 
dwi^  given  eflfect  to  the  r^nlations  of  other  countries. 

Cwr.  adv.  vtdt. 


TiNDAL  C.  J.  The  point  which  has  been  reserved 
for  consideration  in  this  case  is,  whether  the  Plaintifl^ 
under  the  circumstances  stated  in  the  special  case,  is 
entitled  to  maintain  this  action  in  an  English  court  of 
law,  in  his  own  name  ?  for,  as  to  the  several  other  ob- 
jections which  have  been  raised,  the  view  which  we  have 
taken  of  the  question  above  adverted  to  renders  it  un- 
necessary for  us  to  give  any  opinion. 

The  promissory  note  was  made  by  the  Defendant  in 
France ;  and  it  was  indorsed  in  blank  by  the  payee  in 
that  country;  each  of  the  parties,  the  maker  and  the 
payee,  being  at  the  respective  times  of  making  and  in- 
dorsing the  note  domiciled  in  that  country.  The  first 
enquiry  therefore  is,  whether  this  action  could  have  been 
maintained  by  the  Plaintiff  against  the  Defendant  in  the 
courts  of  law  in  France. 

Upon  this  point  of  French  law,  the  opinions  of  the 
foreign  advocates  which  have  been  taken,  by  consent, 
since  the  trial  of  the  cause,  appear  to  be  contradictory; 
but  as  each  of  them  founds  his  opinion  on  the  Code  de 
Commerce^  Arts.  137,  138.,  we  feel  ourselves  at  liberty  to 
refer  to  the  text  of  that  code,  in  order  to  form  our  own 
judgment  on  the  point ;  and  upon  reference  thereto,  we 
think  the  language  of  the  code  is  clear  and  express,  that 
an  indorsement  in  blank,  that  is,  without  containing  the 
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date,  the  consideration  paid,  or  the  name  of  the  party 
to  whose  order  it  is  passed,  does  not  operate  as  a  trans- 
fer of  the  note ;  it  is  bat  a  procuration.  And  the  lan- 
guage of  the  code  being  general,  and  unrestricted  by 
any  expressions  which  confine  its  operation  to  questions 
between  the  indorsee  and  the  indorser  of  the  note,  we 
tiuak,  that  if  an  action  had  been  brought  in  any  of  the 
coarts  of  law  in  Trance  against  the  maker  of  the  note, 
it  would  have  been  held  not  to  be  maintainable  in  the 
name  of  the  Plaintiff,  but  that  he  should  have  sned  in 
the  name  of  the  last  indorser  by  procuration* 

The  question,  therefore,  becomes  this.  Supposing  such 
rule  to  prevail  in  the  French  courts  by  the  law  of  that 
CDontiy,  18  the  same  rule  to  be  adopted  by  the  English 
courts  of  law,  when  the  action  is  brought  here,  the 
law  of  England  applicable  to  the  case  of  a  note  in- 
dorsed in  blank  in  England,  aUowing  the  action  to  be 
broDght  in  the  name  of  the  holder  ? 

The  rule  which  applies  to  the  case  of  contracts  made 
in  one  country,  and  put  in  suit  in  the  courts  of  law  of 
another  country,  appears  to  be  this;  that  the  inter- 
pretation of  the  contract  must  be  governed  by  the  law 
of  the  country  where  the  contract  was  made  {lex  loci 
ooniractds\  the  mode  of  suing,  and  the  time  withm 
which  the  action  must  be  brought,  must  be  governed 
by  the  law  of  the  country  where  the  action  is  brought 
(m  ordinandis  Judiciisj  loci  consuetude,  ubi  agitur).  See 
Hubert  Pnelectiones  Civilis  Juris,  tit  3.  De  Confiichi  Le~ 
gum,  sect  7.  This  distinction  has  been  clearly  laid  down 
and  adopted  in  the  late  case  of  De  le  Vega  v.  Vianna.  (a) 
See  also  the  case  of  the  British  Linen  Company  v.  Drum* 
nofd{Jk\  where  the  different  authorities  are  brought 
together. 

The  question  therefore  is,  whether  the  law  of  France, 


1884. 
Trimbbs- 

ViGNIER. 


(a)  \B.£^  Adok  284. 


(b)  10  B.SjC.  903. 
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by  which  the  indorsement  in  blank  does  not  operate  as 
a  transfer  of  the  note,  is  a  rule  which  governs  and  re- 
gulates the  interpretation  of  the  contract,  or  only  relates 
to  the  mode  of  instituting  and  conducting  the  suit;  for, 
in  the  former  case  it  must  be  adopted  by  our  courts  in 
the  latter  it  may  be  altogether  disregarded,  and  the 
suit  commenced  in  the  name  of  the  present  Plaintiff. 

And  we  think  the  French  law  on  the  point  above 
mentioned  is  the  law  by  which  the  contract  is  governed, 
and  not  the  law  which  regulates  the  mode  of  suing.  If 
the  indorsement  has  not  operated  as  a  transfer,  that  goes 
directly  to  the  point  that  there  is  no  contract  upon  which 
the  Plaintiff  can  sue.  Indeed,  the  difference  in  the  con- 
sequences that  would  follow,  if  the  Plaintiff  sues  in  bis 
own  name^  or  is  compelled  to  use  the  name  of  the 
former  indorser  as  the  Plaintiff  by  procuration,  would 
be  very  great  in  many  respects,  particularly  in  its  bear- 
ing on  the  law  of  set-off;  and  with  reference  to  those 
consequences  we  think  the  law  of  France  falls  in  with 
the  distinction  above  laid  down,  that  it  is  a  law  which  go- 
verns the  contract  itself,  not  merely  the  mode  of  suing. 

We  therefore  think  that  our  courts  of  law  must  take 
notice  that  the  Plaintiff  could  have  no  right  to  sue  in 
his  own  name  upon  the  contract  in  the  courts  of  the 
country  where  such  contract  was  made;  and  that  such 
being  the  case  there,  we  must  hold  in  our  courts  that 
he  can  have  no  right  of  suing  here* 

Judgment  for  the -Defendant 
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Doe  dem.  Lawford  v.  Roe.  ^wm  9. 

gY  rule  of  this  Court,  of  Trinity  term  1 680,  32  Car.  2.,  In  C.  P. 

judgment  against  the  casual  ejector  ought  to  be  J'^dgment 

moTed  for  within  the  first  four  days  of  Hilary  and  TVi-  ^^^^^^jor 

nity  term,   and  within  one  week  of  the  first  day  of  must  be 

Michadmas  and  Easter  term.  TT?^  ^1?' 

within  the 

first  four  days 
JB.  V.  WiUiams  obtained  a  rule  nisi  for  judgment  against  ^  Hifary  and 
the  casual  ejector  on  the  sixth  day  of  this  term,  that  TTith^one 
being  consistent  with  the  practice  in  the  other  courts,  week  of  the 

and  the  unrepealed  rule  of  Car.  2.  being  the  only  in-  ^}^^X  ^ 
^  o  J  Michaelmas 

Stance  in  which  the  practice  of  this  Court  differs  from  and  Easter 
that  of  the  King's  Bench  and  Exchequer.  *erm. 

Watson  shewed  cause  on  an  affidavit  which  disclosed 
that  this  ejectment  was  brought  for  a  forfeiture,  and  that 
the  lessor  of  the  Plaintifi*  had  commenced  in  the  Court 
of  King's  Bench  another  ejectment  for  the  same 
premises. 

WiUiams  contended  that  the  lessor  of  the  Plaintiff, 
having  pursued  the  ordinary  practice,  and  the  tenant 
having  incurred  no  inconvenience,  the  Court,  in  its 
discretion,  would  not  strictly  enforce  the  observance  of 
a  rule  merely ./um  positivi,  and  almost  obsolete. 

Sedper  Curiam.  The  tenant  may  have  relied  on  the 
practice  of  this  Court;  and,  having  found  no  rule  at  the 
end  of  four  days,  may  have  dismissed  the  matter  from 
his  thoughts.     In  favour  of  a  claim  by  forfeiture  we 
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cannot  interpose  with  the  established  praedee,  althoogh 
it  18  bj  an  oversight  that  the  rule  of  Cat.  8.  baa  not 
been  repeated- 
Rule  dischafged* 


June  10.        Ireland  t^,  Johnson,  Vauohan^  and  Others. 


In  case  for 
an  irregular 
distrefSf  it  is 
neoeanry  to 
state  oomcdy 
to  whom  the 
rent  dis- 
trained for 
is  due;  and 
aTsrianoein 
this  respect 
isfttsL 


tf^ASE.  The  Plaintiff  declared  that  the  Defendants 
distruned  the  goods  of  the  Plaintiff  on  the  PluntifiTs 
premisesi  for  and  in  the  name  of  a  distress  for  arrears 
of  rent  due  to  the  Defendants  Johnson  and  Vaughan,  in 
respect  of  tbe  premises,  upon  a  demise  of  the  same ; 
Yet  the  Defendants,  disregarding  the  statute  in  that  be- 
half, and  contriving  to  injure  the  Plaintiff,  did  not  cause 
the  goods  to  be  appraised  by  two  sworn  appraisers,  ac- 
cording to  the  form  of  the  statute ;  but  before  they  had 
been  apprais*ed  wrongfully  sold  them. 

Plea,  not  guilty.  At  the  trial  it  appeared  that  the 
premises  had  been  demised  to  the  Plaintiff  in  SeptenAer 
I85fi  by  Margaret  Thorny  as  committee  of  Befffamm 
Burd,  a  lunatic,  and  the  warrant  authornsing  the  cKstress 
was  signed  by  Johnson  and  Farqtthar  as  agents  of 
Margaret  Thorn. 

A  Terdiet  having  been  found  for  the  Plaintiff^  with 
leave  for  the  Defendants  to  move  to  enter  a  nonsuit  in* 
stead,  on  the  ground,  among  other  objections,  of  a  vari- 
ance in  the'  description  of  the  party  to  whom  the  i«iit 
was  due ;  and 


Spankie  Seijt  having  obtained  a  rule  nid  accordingly. 


Wilde  Serjt.  shewed  cause.     The  gist  of  the  action  is 
the  wrongful  mode  of  conducting  the  distress ;    it  is 
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iei 


impliedly  adnrittod  in  the  declaration  that  there  was  a 
figfat  to  make  the  distress,  and  it  is  immaterial  to  whom 
the  rent  was  due;  the  allegation  therefore  that  it  was 
due  to  Jhknson  and  Faughan  may  be  rejected  as  surplu- 
sage. {Tindtd  C.  J.  If  you  are  not  limited  to  the  dis- 
tress for  the  rent  specified  in  the  declaration,  you  might 
bring  a  second  action.]  The  existence  of  the  debt  for 
rent  arrear  is  mere  matter  of  inducement  to  the  wrong 
committed  in  the  mode  of  levying  the  distress,  and  in 
matters  of  inducement  a  variance  is  immaterial ;  as  in 
the  iotioductory  allq^ons  of  a  declaration  for  a  fake 
letarn,  or  in  actions  against  carriers  for  foiling  in  their 
da^»  and  the.  like:  Stoddart  v.  Palmer {fi\  PkiUips  ¥• 
Slum{b)f  Brau^M  y.  Jones  {c\  Frith  v.  Gr4gf(d)^ 
BmUgfi  ¥•  Jakes  («),  DUcham  v«  Chivis  (gf).  Draper  v. . 
Garr4l/«(A) 


1834. 

Ibeulkd 

"It. 
Jon^soK. 


Spankie  and  Kettjf  in  support  of  the  rule.  Tlie 
oomct  statement  of  the  parity  to  whom  x«nt  is  due  is 
material,  and  the  foundation  of  tlie  action.  For  if  the 
fitBtameat  be  incorrect, — if  rent  be  not  due  to  the 
pu^  nanaed, «—  the  action  shoold  have  been  trespass  or 
xiqrievin  for  distraining  on  behalf  of  one  to  wbopi  no 
sent  was  due,  and  not  case  for  a  mere  irregularity  in  the 
ooadact  of  a  distress  rigbtfol  in  its  inception.  In  no 
instance  in  which  the  tenant  has  redress  by  replevin  or 
tnspim  is  it  coo^tent  to  hun  to  sue  in  case  for  irre* 
galaritiea. under  the  statutes  oiMarlbridge  and  11 G.  d. 
«•  \Bi  Bradtg  an  DistresteSf  27(L  In  order  therefore  to 
lustaio  an  action  on  tjhe  case  for  irregularities  in  tibt 
distress,  the  Plaintiff  must  begin  by  shewing  that  the 
distress  was  lawful  in  the  first  instance.     Here  the 


(a)  SB.  Si  est. 
(e)  4^.^asio. 


(fi)  13. 
(h)  ftB. 


SfP.fi25. 
Bkigh.  706. 


M  2 


104 


TRINITY  TERM, 


16S4. 


distpess,  if  made  for  Johnson  and  Vaughan^  as  the.  de- 
davation  allq^,  was  unlawful  in  the  first  instance,  the 
vent'  being  due  to  Margmret  Thom^  and  the  Piamtifl^  as 
against  Jokmon  and  Vm^kan^  should  have  repleviedL 
It  would  have  been  a  valid  defence  if  die  Defendants 
had  plesded  diat  the  distress  was  net  made  finr  rent  due 
to  Johnson  artd  Vsmgjkan.  The  cases  referred  to  on  be* 
half  of  the  Plaintiff  are  decisions  on  variances  chiefij 
of  thsie  or  place,  illegadons  as  to  which  are  seklom 
vateriaL  Diieham  v.  CAtvis  turned  on  the  yemacmlar 
meaning  of  the  word  Ltmdon.  But  Webb  v«  HiU{a)  is 
in  point  (or  the  Defendants.  There,  in  an  aetion  for  a 
malidous  arrest,  it  was  held  that  the  allegation  that 
the  'Defendants  ^  did  not  ptxisef^ute  the  suit  complained 
cf,  hot  therein  made  default,  and  their  pledges  w«re 
in  mercy,  &c«,''  was  not  supported  by  proof  of  a  dis^ 
continuance :  and  that  such  an  error  in  the  record  could 
not  be  amended  at  nisi  prius  under  9  O.4.  c.  15*,  not 
being  a  mere  mistake  in  setting  out  a  written  instrument, 
trat  an  aSegalion  of  something  totally  diffeireBt  from  the 

fMTOOfr 


TiNDAL  C.  J.  The  ^estion  is,  whether  there  is  a 
material  variance  between  the  declaration  and  the  evi- 
dence. The  count  tdn  which  the  verdict  has  been  taken 
states  that  a  distress  was  made  on  the  Plaintiff's  goocb 
for  arrears  of  rent  due  to  Johnson  and  Vat4ghan  in  re- 
spect  of  the  premises  occupied  by  the  Raintifl^  upon  a 
demise  of  the  same;  anil  then,  that  the  Defendants 
txindocted  the  distress  irregularly. 

This,  therefore,  is  an  allegation  that  the  distress  was 
tofi  rent  due  to  Johnson  and  Vanghan  upon  a  demise  by 
them:  but  instead  of  shewing  a  demise  by  them,  the 
Plaintiff  shewed  a  demise,  either  by  the  lunatic^  Burdj 


(a)  lM.SfM.ftBS. 
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or  Ids  committoey  Abrgara  Thorns  and  the  questimi 
is,  whether  tbia  Tarianoe  is  material  or  not  In  (uder 
to  determine  that»  we  must  consider  the  nature  of  ihe 
uAaOf  and  of  the  right  out  of  the  exercise  of  which 
die  ooUateral  injury  arises. 

The  aedon  is  brooght  on  the  sUtate  11  G.  2*  c.  19. 
s.  19.,  whichi  in  order  to  prevent  injury  to  the  landlord 
by  his  beoMBing  a  trespasser  ah  initio  for  every  tri»- 
fluig  irrq;nlarity  in  the  conduct  of  a  dialress,  enacts^ 
^  Where  any  distress  shall  be  made  for  any  rent  justly 
doci  and  any  inr^ukurity  or  unlawful  act  shall  be  aftef* 
wards  done  by  the  party  or  parties  distraining^  or  by 
hisy  her,  or  thdr  agents,  the  distress  itself  shall  not  be 
dierefore  deemed  to  be  unlawfuU  nor  the  party  ex 
parties  making  it  be  deemed  atrespasser  or  tmspassers 
^Jbiniiios  but  the  party  or  parlies  aggrieved  by  su<Ai 
imfaiwful  act  or  irrcgolarifty  shall  or  may  recover  aeti»- 
fiustion  iot  the  special  damage."  The  &ir  intendment 
if  this  isy'  that  the  rent  must  be  due  to  the  paily  who 
distrains  as  laodlotd*  If  it  were  not  due^  the  tenant 
might  sue  in  trespass,  and  need  not  have  recourse  to  an 
Bction  on  the  case  on  this  statute.  That  this  was  the 
intcnlion  of  the  legislature  appears  from  the  statute 
8  W^^M.  €•  £.  s»  5.>  which  enaetai  ^*  That  in  ease  any 
such  distress  and  sale  as  aforesaid  shall  be  made  by  viitue 
er  cqtour  of  this  pveaeot  act  for  rent  pretosded  to  be  acrear 
sod  doe^  where  in  truth  no  rent  is  arrear  or  due  to  the 
person  or  persons  distraining  or  to  him  or  them  in 
whose  name  or  names  or  right  sueb  distress  shall  be 
taken  as  aforesaid,  that  then  the  owner  of  such  goods  or 
chattels  distrained  and  sold  as  aforesmd,  his  ezecators 
and  administrators  shall  and  may,  by  action  of  trespass 
or  upon  the  case,  to  be  brought  against  the  person  of 
persons  wo  distraining  any  or  either  of  them,  his 
or  their  executors  or  administrators,  recover  double  the 
value  of  the  goods  or  chattels  so  cjistrained  and  sold,  to- 
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»d4.  gedier  with  fidi  coBte  of  suit.''  The  mode  in  wUoh  dm 
roit  becomes  doe*  the  party  to  whom  it  is  due,  and  b^ 
whom  die  dtstress  is  mede,  are  ell  tnetetial  eilqpitians» 
becmuse^  if  the  rent  be  not  due,  the  tenant  may  snein 
trespass. 

Takmg  it  np,  however,  as  a  question  at  conmKm  law^ 
upon  the  pleadings,  could  there  be  any  objection  to  ibe 
Defendants'  singling  out  this  particular  allegation  and 
taking  issue  upon  it?  and  upon  such  an  issue,  in  this  case^ 
the  verdict  nnist  haTe  been  for  the  Defendantei  Eten 
under  the  new  rules  this  is  a  point  which  the  Defendants 
might  have  traversed.  In  the  cases  dted  on  the  part  of 
the  Defendants  the  variances  have  chiefly  been  in  aUe- 
gations  of  time  or  place)  allegations  for  the  most  part 
immoteriai;  and  the  question  has  idways  been,  whether 
diey  were  miterial  or  not.  That  brings  us  round  to  the 
enquiry  wiKthar  tfaeTariance  here  is  material,  and  it  seems 
to  be  of  the  very  essence  of  the  Plaintiff's  case.  Pool  ▼« 
Cauri,{a^  is  in  point.  There  the  defendant's  tenaDqr 
of  land  in  .if*  at  a  certain  rent  was  aUeged  as  the 
consideration  for  Us  promise  to  mani^  it  in  a  hod)and« 
like  manner*  The  land  fbr  which  the  rent  was  reserved 
was  in  F.  and  C  That  was  held  to  be  a  fatal  variance 
in  stating  the  consideration  of  the  promise.  In  that 
case  it  might  have  been  urged  that  in  assessing  damages 
it  was  immaterial  whether  the  land  was  in  one  parish  or 
another ;  but  it  was  held,  that  as  part  of  the  contract  it 
ought  to  be  accurately  stated.  Morgan  v.  Edwards  {b) 
also  comes  near  the  present  case. 

Gaselee  J.  I  am  of  the  same  opinion.  The  cases 
cited  are  mostly  variances  of  place  or  time;  and  in 
Ditcham  v.  Chivis  the  Court  would  have  held  there  bad 
been  a  variance  but  for  the  act  of  the  Defendant  himself 

(o)  4  Tatmi.  700.  (b)  S  Mar^h.  96. 


wb  Jbl  described  has  coach  as  a  coach  from  Lmnian  Iq  \%^^ 
SaUetd^  though,  in  iiiot»  k  un  from  fFesiminsier. 
If  in  the  present  osse  the  Defendants  had  pleaded^  ui>- 
der  thenewTulssy  that  there  was  no  soeh  demise  and  no 
aach  rent  due  as  that  alleged  in  the  declaration^  and  the 
Fitbtiff  had  denmnedi  coidd  any  «me  hanre  contended 
dist  the  aUcgation  was  immaterialf  and  im|m>per^ 
tmened? 

BdSAKf^UET  J.  I  am  of  the  same  opiaioii.  I  should 
be  gild  to  get  Of  er  the  difiscol^^  but  it  seems  to  me 
ihat  die  'variance  is  in  a  malarial  point  In  an  action  of 
M  arising  out  of  a  oonufaot  the  statement  of  the  con* 
tmct  is  often  as  materisd  as  in  an  action  on  the  costiaot 
itidf:  so  here,  the  irarianoe  ia  on  a  point  whUi  goes  to 
tk  very  esaenoe  of  the  action.  The  distsera  shoold  be 
iheim  to  be  in  respect  d  rent  from  premises  demised 
by  the  persons  named  in  the  dedaraAion.  It  turns  oat 
Ihit  no  rent  was  due  Co  diose  persoast  aUiough  .die 
fenndstion  of  the  action  b  abuse  in  distsaining  for 
veotsU^edto  be 'due  to  them.  J  think  the  Taviance 
cannot  be  got  cnreiv  and  the  rule  for  entering  a  nonsttit 
;berixsolate. 

Rule  ahscdnte^ 


Iff  4 
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June  12. 


Ex  parte  Mary  Gill. 


r°jr4^/74    IJP^^N  an  affidavit  that  the  husband  of  the  applicant 


M.  77. 91.  a 

feme  coyert, 
when  her 
husband  haa 
absconded, 
and  has  not 
been  heard 
/  of  for  some 
time,  may 
pass  a  qgoff 
tingent  Ufe. 
inTcr^tJuk* 
ffeeliplcJLj^jD- 
pertj. 


had  absconded  in  1831  after  committing  an  act  of 
bankruptcy ;  had  never  been  I^eard  of  since,  but  was 
believed  to  be  in  America  ; 


f/. 


Bete  obtained  leave  for  the  applicant  to  pass  her  con« 
tingent  life  interest  in  certain  freehold  property,  pursuant 
to  3  4*  4  ^*  4.  c.  74.  55.  9  U  77',  by  which  it  is  enacted, 
^  That  If  a  husband  in  consequence  of  being  a  luna^ 
idiot,  or  of  unsound  mind,  and  whether  he  shall  have 
been  found  such  by  inquisition  or  not,  or  shall  from  any 
other  cause  be  incapable  of  executing  a  deed,  or  of  making 
a  surrender  of  lands  held  by  copy  of  court  roll,  or  if  his 
r^idence  shall  not  bejcnown,  or  he  shall  be  in  prison, 
-^  #^^2i^<>rMJi3rBe  living  apart  from  his  wife,  either  by  mutual 
consent,  or  by  sentence  of  divorce,  or  in  oousequenoe  of 
his  being  transported  beyond  the  seas,  or  from  any 
other  cause  whatsoever,  it  shall  be  lawful  for  the  Court 
^oi  Common  Pleas  at  Westminster^  by  an  order  to  be  made 
in  a  summary  way  upon  the  application  of  the  wife,  and 
upon  such  evidence  as  to  the  said  Court  shall  seem 
meet,  to  dispense  with  the  concurrence  of  the  husband 
in  any  case  in  which  his  concurrence  is  required  by  this 
act  or  otherwise;  and  all  acts,  deeds,  or  surrenders  to 
be  done,  executed,  or  made  by  the  wife  in  pursuance  of 
such  order,  in  regard  to  lands  of  any  tenure,  or  in  re- 
gard to  money  subject  to  be  invested  in  the  purchase  of 
lands,  shall  be  done,  executed,  or  made  by  her  in  the 
same  manner  as  if  she  were  nfeme  sole^  and  when  done, 
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executed,  or  made  by  her,  shall  (but  without  prejudice  i894. 
to  the  rights  of  the  husband,  as  then  existing  independ- 
ently of  this  act)  be  as  good  and  valid  as  they  would 
have  been  if  the  husband  had  concurred/'— ^^  That 
after  the  S  1st  day  of  December  18Sd,  it  shall  be  lawful 
for  every  married  woman,  in  every  case  except  that  of 
being  tenant  in  tail,  for  which  provision  is  abready  made 
by  this  act^  by  deed  to  dbpose  of  lands  of  any  tenure, 
md  money  subject  to  be  invested  in  the  porchasa  of 
laods,  and  also  to  dispose  of,  release,  surrender,  or 
extinguish  any  estate  which  she  alone,  or  she  and  her 
boaband  in  her  right  may  have  in  any  lands  of  any 
tenure,  or  in  such  money  as  aforesaid,  and  also  to 
release  or  extinguish 'any  power  which  may  be  vested  in 
or  limited  or  reserved  to  her  in  re^rd  to  any  lands  of 
any  tenure,  or  any  such  money  as  aforesaid,  as  fully  and 
e&ctnally  as  she  could  do  if  she  were  t^fente  sole;  save 
and  except  that  no  such  disposition,  release,  surrender, 
or  extinguishment  shall  be  valid  and  effectuaU  unless 
tbe  husband  concur  in  the  deed  by  which  the  same 
shall  be  effected,  or  imless  the  deed  be  acknowledged 
by  her  as  faercainafier  directed.'* 
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June  12.      Aylwin,  Administrator  of  Dismorr,  t;*  Todd. 

Where  PUin-   TN  1815  Dismorr  sued  the  Defendant  in  this  Court,  in 

^f*i^h*^^  covenant  on  a  charterparty,  entered  into  by  the 

DefendAntaa   Defendant  in  December  1810  as  freighter  of  the  ship 

to  the  nature    Emma^  to  recover  2218/.  3s.  7d.  freight,  and  221L  65. 4i 

uartv  the   "    primage,  which  the  Defendant  had  failed  to  pay,  not- 

Courtper-       withstanding  the  ship  performed  her  voyage,  and  the 

mitted  Plain-   ^^^  ^^g  j^j     delivered   to   him.      The  Defendant 

tiff  to  amend  ^ 

by  striking      pleaded  non  est  factttm  and  several  special  pleas. 

outacountin       In  HUary  term  1816  the  Defendant  filed  a  bill  iii 
a^dSrter-^^     Chancery  against  Dismotr  for  a  discovery,  and  obtained 
party,  and  de.  an  injunction  to  stay  the  action  at  law. 
daring  for  Various  proceedings  were  had  thereupon  in  Chancery 

upon  the  ^1^  182S,  when  Dismorr  died. 

charterparty:  In  February  1825  the  Plaintiff  took  out  letters  6f 
after^many '  administration  to  the  efiects  of  Dismorr.  In  June  1825 
years  had  the  Defendant  filed  a  bill  of  revivor  and  supplement 
^psed^sinee  agajnst  the  Plaintiff:  the  Plaintiff  put  in  his  answer; 
menoement  ^^^  ^^  Febniary  1826,  the  injunction  to  restrain  proceed- 
of  the  action,    ings  at  law  was  dissolved. 

anthavSg'  ^  ^^^  ^^^^  afterwards  the  Plaintiff  commenced  the 
heen  the  present  action  of  covenant  on  the  charterparty  entered 

oTOBeofthe     j^to  by  the  Defendant  to  recover    the    freight  and 
primage  above  mentioned. 

In  June  1826  the  Defendant  filed  a  supplemental 
bill  in  Chancery  against  the  Plaintiff;  and,  in  November 
1826,  obtained  an  injunction  to  restrain  the  Plaintiff 
from  proceeding  at  law. 

In  January  1827  this  injunction  was  dissolved.  In 
Jfdy  1827  the  Defendant  obtained  a  commission  for  the 
examination  of  witnesses,  upon  which,  however,  he 
failed  to  proceed.    After  some  negotiation. 
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The  cause  was  referred  to  arbitration  in  Jtdy  1828.  1834# 

In  January  1829  the  arbitrator  died,  before  making 
hb  award,  and  the  Defendant  refused  to  agree  to  a  new 
refereace. 

In  Mmf  1832  the  Plaintiff  gave  a  term's  notice  of 
intention  to  proceed  in  the  action ;  and,  in  Michaelmas 
term  1832,  delivered  the  issue  with  notice  of  trial,  which 
he  afterwards  countermanded,  because  he  could  not  find 
the  cbarterparty  on  which  he  had  declared. 

In  Hilary  term  1833,  the  Plaintiff  gave  a  rule  for 
the  Defendant  to  produce  his  witnesses  in  the  suit 
instituted  by  the  Defendant  in  Chancery  in  1826.  The 
Defendant  failed  to  comply ;  and  his  bill  was  dismissed 
with  costs  in  Jidy  1833. 

The  Plaintifl^  being  unable  to  proceed  to  trial  for 
want  of  the  original  cbarterparty,  in  Hilary  term  1833 
filed  a  bill  of  discovery  in  Chancery  against  the  De- 
fendant. 

•Id  October  1833,  in  his  answer  to  this  bill,  the 
Defendant, — notwithstanding  he  had  stated  in  his  own 
bill,  filed  in  1816,  that  he  had,  in  December  1810, 
Altered  into  a  cbarterparty  under  seal  between  Dismorr^ 
master  of  the  ship  Emma^  on  behalf  of  the  owners 
thereof^  of  one  part,  and  himself,  as  freighter  of  the 
said  ship,  of  the  other  part,— denied  that  he  had  ever 
entered  into  an  agreement  with  Dismarr  for  freighting 
the  said  ship  upon  the  terms  to  be  contained  in  a 
charterparty,  but  admitted  having  in  his  possession  the 
duplicate  of  a  charterparty  according  to  the  form  set  out 
in  the  Plaintiff's  declaration.  He  averred,  however, 
that  the  date  thereof  and  the  name  of  Dismarr  were  on 
erasures;  that  he  (Defendant)  had  originally  executed 
a  charteiparty  to  one  Mackay  in  Naoember  1810,  but 
that  the  owners  of  the  Emma^  having  subsequently 
quarrelled  with  Mackay^  erased  his  name  and  inserted 
that  of  DismorTf  substituting  also  the  date  of  December 
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18 1&  for  Nooember  ISIO.  And  that  DefeBdMit  never 
re-executed  the  charterparty  after  die  alteratioiis  were 
made. 

It  was  cleafi  however,  that  he  had  acted  on  it;  and, 
in  the  course  of  the  protracted  litigation  since  18 15,  he 
bad  never  disclosed  these  facts  to  the  Plaintiff. 

Under  these  circumstances, 

Wilde  Serjt.  obtained  a  rule  nisi  to  amend,  by  striking 
out  the  count  upon  the  charterparty,  and  declaring  for 
freight  not  upon  the  cbarterparty ;  the  Defendant  hav- 
ing been  the  occasion  of  the  delay,  and  having,  by  the 
allegations  in  his  bill  in  chancery  in  1816,  misled  the 
Plaintiff  as  to  the  effect  of  the  cbarterparty. 

Aicherley  Seijt,  and  Henderson^  who  shewed  cause, 
contended  that  what  was  prayed  was  not  an  amendment, 
but  the  substitution  of  a  different  cause  and  di&rent 
fiirm  of  action,  by  which  the  Defendant's  answer  to  the 
original  claim  might  be  un&irly  rendered  unavailing. 
Such  an  application  had  never  been  made,  except  in 
BUUng  v«  Flight  (a),  on  very  peculiar  grounds.  But 
at  all  events,  the  Plaintiff  should  have  applied  earlier; 
Green  v.  MiUon  (&},  Steel  v.  Scmerly.  (c) 

Wilde  observed  that  the  defence  on  the  merits  would 
remain  as  before;  and  there  was  no  affidavit  that  the 
Defendant  had  lost  any  witness  in  the  time  that  had 


TiMDAi.  C.  J.,  after  recapitulating  the  fects,  said,  the 
case  stood  on  its  own  peculiar  grounds,  and  would  form 
no  precedent  for  any  other  not  exacdy  similar;  but 
that,  the  Defendant  having  been  virtually  the  cause 

(a)  6  Taunt.  419.  (o)  QT.Jt.  171. 

(h)  ^B.S(AdQl.369. 
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of  the  dday,  the  amendment  ought  to  be  allowed  on 
paymeDt  of  costs,  the  Defendant  having  leave  to  plead 

detiffoo* 

The  rest  .of  the  Court  ooncurring,  the  rule  was  made 

Absolote. 


Gilbert  and  Othere  v.  Towns.  June  12. 

nPHIS  was  an  action  of   debt   on    the    statute  of  Notwith* 

^  k  SEd.e.  c.  13.,  for  not  Betting  out  tithe  of  ^^^^« «* 

,  endowment 

potatoes,  and  was  tried  at  the  last  Kingston  assises  before  of  iS74,  con- 
Lord  Ijflidhursty  when   a   verdict   was   given   for  the  herring  all 
PiaintifiB  for  18/^  being  treble  the  agreed  single  value  ^n^f  J<^7 
of  the  tithes.  the  Court  re« 

The  Plainti£&  were  mortgagees  in  fee,  in  possesBion  ^**ff^  ^  ^^ 

r  •  #.  «..  r^T,  1      TV  /•     1     *side  a  ver- 

of  the  rectory  of  KingtUm^ponF-Tiuanes ;   the  Defend-  ^ict  finding 

ant  was  an  occnpier  of  lands  in  that  divieion  of  the  the  right  to 

parish  whidi  is  called  Ncrbiton  /  and  in  the  year  1833  ^^J^^ 

grew  about  ten  acres  of  potatoes  in  fields.  fields  to  be 

He  contended  that  the  tithe  of  potatoes,  being  a  small  ^  die  rector, 
tithe^  was  payable  to  the  vicsLV  o(  Kingston'iq)on'''niames,  hanng  been 
and  not  to  the  rector.  adduced  from 

The  evidence  adduced  by  the  Plaintiffs  at  the  trial  was,  ^^^  ^^ 

1.  Grants  under  the  great  seal  of  the  Idth  of  May  presumed 
1609,  and  15th   of  December  1640,  of  the  rectory  o£  that,  on  good 
£tiig5tofiHig90it-7%am«s,   and  all  manner  of  tithes  and  ^  alteration' 
other  profits  to  the  rectory  belonging ;  in  the  first  of  bad  been 
which  grants  the  rectory  was  described  to  have  been  gn^j^wment* 
pBitel  of  the  possessions  of  the  late  monastery  or  priory  previously  to 
of  Mertm:  the  restrain- 

,  ,    ing  statute  of 

2.  The  Plaintiffs'  title  deeds,  the  earliest  of  which  isEWe. 

was  dated  the  9th  of  t^j^  1 7S7 : 
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The  deed  of  I6tfa  of  December  17S8  co&tAioed  the 
followiiig  description  of  the  pmnisesi  whieh  imu  oopiei^ 
in  all  the  subsequent  title  deeds :  ^^  All  and  singular 
the  tithes  of  cx>rn,  grain,  wheat,  rye,  barley,  beans,  peas, 
poiaioeh  tares^  oats,  Fr^ich  wheat,  hay,  wool,  and  lanrii^ 
and  all  and  all  manner  of  tithes  of  what  nature  or  kind 
soe?er  to  the  rectory  of  Kingsion'Up(nh''IVusmes  afore- 
said belonging  or  in  anjrwise  appertaining,  coming, 
growing,  renewing,  happening,  or  increasing,  and  which 
at  any  time  or  times  hereafter  shall  or  may  be  coBiifi^ 
growing,  renewing,  happening,  or  increasing  in  Nor^ 
biionf  SmrbUon^  Combf  Hatchej  Ham,  Kem,  otherwise 
Kajfho^  Petenkamf  Sheeny  otherwise  Richmond,  or  else- 
where within  the  said  parish  of  Kingstoun^Km^ThameSf 
to  the  said  rectory  belonging  or  in  anywise  apper- 
taining:" 

S*  An  extract  from  the  Fabfr  Ecderiasticus  of  d6  Hnu  8., 
of  so  much  as  related  to  the  vicarage  of  Kinffton^ipmh* 
Thames,  in  the  county  of  Surretfi  '^  It  values  in  tithes 
of  geese,  4«.;  pigs,  16s.;  doves,  \0d.\  egg%  Ss.  4dL; 
hemp,  \8.  4d.;  fruits,  2s.\  gardens,  89.;  woodsy  13«.  4d.; 
tiles,  4s.;  personal  tithes,  otherwise  privy  tithes,  9/.  6s.2(L\ 
cows,  26s.  8(/.;  calves,  10«.;  honey  and  wax^  29.;  osiers, 
Is.  4fd,;  chickens,  lid,i**  the  total  value  amounted  to 
5^l.lSs.3d.: 

4.  A  copy  from  the  court  rolls  of  the  first  fruits  m 
the  C!ourt  of  Exchequer  at  Westminster,  of  Mioiadmas 
term,  8  Eliz^  which  shewed  that  the  Mcar,  instead  of 
receiving  542.  ISs.  Sd.  from  his  vicarage,  reccarved  only 
25A  55*  lO^d^  and  judgment  of  diminution  was  accdrd- 
ingly  givoi : 

5«  An  extract  from  the  records  of  the  First  Fniils' 
QflSce  of  the  return  made  by  the  bishop  of  Winchester, 
in  pursuance  of  the  act  of  5  Ann.  for  discharging  small 
livings  from  their  first  fruits  and  tenths,  and  all  arrears 
thereof:  from  that  return,  which  was  dated  the  i28th  of 
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MatA^  *f  Jbm^{n{>*f\  it  appeared  that  the  clear  im- 
pmredjearly  value  of  the  vicarage  o£  Kington  amoanted 
to  S4J*  7^9  and  no  more* 

The  Plaiati&  then  proceeded  to  prove,  by  oral 
testioiODy,  that  as  far  back  as  living  memory  extended, 
the  tithes  of  potalxies  grown  injiddi  bad  uniformly  been 
paid  to  the  rector,  and  the  tithe  of  potatoes,  and  every 
diing  else  grown  in  gardens^  to  the  vicar.  The  reput- 
ation in  the  parish  was,  that  the  rector  followed  the 
plough,  and  the  vicar  the  spade. 


1834. 

OlLBEBT 
V. 

Towns. 


The  Defendant  relied  on  an  endowment  of  the  vicarage 
ciKingsion  in  1574,  by  which  the  vicar  was  endowed  of 
all  the  small  tithes,  except  what  were  specially  reserved 
to  the  prior  and  convent.  ''  Also  the  said  vicars  may 
take  the  tithes  of  cows,  calves,  goats,  kids,  pigs,  rabbits, 
aad  other  wild  animals  of  what  kind  soever;  of  fowls, 
doves,  swans,  peacocks,  geese,  ducks,  and  of  other  fowls 
of  whatsoever  kind ;  also  of  cheeae,  milk,  and  things 
made  of  milk ;  of  bees,  honey,  wax,  and  eggs."  ^*  Also 
the  said  vicars  may  take  the  tithe  of  flax,  hemp,  and 
warrens  wheresoever  and  whatsoever,  arising  through 
the  whole  parish  of  the  church  and  chapeb  aforesaid; 
sad  of  com  in  gardens  or  curtilages  of  the  said  parish 
of  the  said  church  and  chapels  aforesaid,  dug  or  here* 
after  to  be  dug  witli  the  foot ;  of  herbs  also,  and  of  all 
other  things  growing  in  the  same,  which  were  not  of  the 
manoiB  of  the  aforesaid  prior  and  convent.  And  if  it 
shall  happen  in  time  to  come,  that  any  gardens  of  the 
said  parish  shall  be  turned  up  or  levelled,  and  the  lands 
diereof  tilled  by  the  plough,  then  the  said  prior  and 
ooDvent  shall  wholly  take  and  have  the  tithes  of  corn 
{bladorum)  of  such  gardes  and  lands  so  ploughed  up. 
And  if  it  shall  happen  hereafter,  that  any  arable  lands 
which  are  not  of  the  manors  of  the  said  prior  and  con- 
vent, shall  be  reduced  to  gardens,  and  dug  with  the  foot» 
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ISSi.        ({iQQ  |},^  aforesaid  vicars  shall  take  and  have  the  tithes 
of  com  arising  from  such  gardens  for  the  time  in  which 
they  shall  be  dug  and  tilled  with  the  foot     Also  the  said 
vicars  may  take  the  tithes  of  feedings,  pastures,  and 
agistments  of  animals;  of  pannage,  willows,  and  osiers; 
and  of  fidlen  wood  for  fire  whatsoever,  and  of  vines,  and 
of  the  fruit  of  trees  of  every  kind,  wheresoever  arising 
within  the  parish  of  the    church  aforesaid  and  the 
chapels  aforesaid,  except  from   the  manors  aforesaid. 
Also  the  said  vicars  may  take  all  tithes  whatsoever  of 
lambs,   wool,   and  hides,   to   the    chapels  of  IhfUon^ 
Midesey^  and  Skene  arising,  except  from  the  animals  of 
the  said  prior  and  convent  at  Mtdesey;  and  except  from 
the  animals  of  the  farmers  of  the  same  Religious  as 
aforesaid/'—  ^*  Also  the  said  vicars  may  take  tie  small 
tithes  whatsoeoer  qf  custom  or  of  right  due  throughout  the 
xxJiole  parish  of  the  church  of  Kingston  and  the  chapels 
aforesaid,   by  any  manner  arising^   and  by  ^whatsoever 
name   distinguished,    those   only    excepted   which    are 
specially  reserved  to  the  said  prior  and  convent*'  — 
"  And  the  religious  men,  brother  Robert  of  Wyndesore, 
the  now  prior,  and  his  successors  the  priors  and  convent 
aforesaid,  shall  for  ever  take  and  have  the  great  tithes  of 
sheaves  arising  without  the  said  gardens,  and  of  hay, 
and  living  mortuaries,  and  the  tithe  of  wool,  and  lambs, 
and  hides,  of  the  village  of  Kingston  and  Norbilton,  Sor- 
belton.  Combe,  Hertyngdon,  Hatcke,  Homme,  Petersham 
and  La  Hake  and  Berewell,  and  all  other  tithes  and 
profits,  and  ecclesiastical  emoluments  within  the  said 
parish  arising,  or  to  the  said  church  and  chapels  belong- 
ing, as  well  those  above  reserved  to  the  same  religious 
men  as  whatsoever  other  things  to  the  aforesaid  now 
vicar,  for  him  and  his  successors,  vicars,  and  for  his 
vicarage  aforesaid,  and  for  their  portion  in  this  behalf, 
are  not  above  assigned,   nor   by  the   tenor   of  these 
presents  are  in  any  manner  soever  ordainedf  not  con- 
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taining  the  same  portion  or  appointment  to  the  now 
▼icari  and  his  successors,  vicars  of  the  aforesaid  vicarage 
as  aforesaid  assigned  or  made." 

The  vicar's  collector  produced  his  collecting  book, 
which  was  put  in.  The  only  items  contained  in  that 
book  were  fruits,  gardetis,  woods,  cows,  and  osiers;  all 
of  which  were  named  in  the  Valor  Ecdesiasticm. 

A  verdict  having  been  found  for  the  Plaintifl^ 

Spankie  SeijL  moved  to  set  it  aside  as  contrary  to 
evidence,  relying  on  the  unqualified  language  of  the 
endowment,  which  gave  the  vicar  all  small  tithes  what- 
ever, and  contending  that  no  legal  alteration  of  this  en- 
dowment could  have  taken  place  subsequently  to  the 
restraining  statute  of  the  IS  £/».,  and  that  potatoes, 
which  are  clearly  small  tithe,  were  not  introduced  into 
England  till  after  that  period. 


18S4. 

GlLBEBT 

V, 
TOWKS. 


WUde  Seijt.  and  Platt^  who  shewed  cause^  argued 
from  the  discrepancies  between  the  Valor  Ecclesiasticus 
of  1535,  and  the  endowment,  that  some  alteration  had 
taken  place  in  the  endowment  before  the 26  Henry S.;  and 
from  the  rolls  of  the  first  fruits,  that  the  vicar's  receipts 
Ittd  diminished  before  the  S  Eliz,  From  these  circum- 
stances ;  from  the  fact  that  the  rector  had  always  enjoyed 
the  tithe  of  potatoes  in  fields ;  from  the  provision  in 
the  endowment,  that  when  gardens  were  subverted 
and  caltivated  by  the  plough,  the  prior  should  receive 
the  tithes  of  the  blades  of  gardens  so  ploughed ;  and 
from  the  reputation  in  the  parish  that  the  rector  followed 
the  plough,  and  the  vicar  the  spade ;  it  might  be  pre- 
sumed, that,  previously  to  the  reign  of  Elizabeth,  an 
agreement  had  been  come  to,  on  sufficient  consideration, 
that  all  roots  and  vegetables  grown  in  open  fields,  when 
cultivated  by  the  plough,  should  go  to  the  rector. 

▼0L.1.  N 
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1834.  Spankie  and  Conofn  in  support  of  the  rule. 

The  enjoyment  by  the  rector  may  have  proceeded 
from  mistake^  as  potatoes  were  long  thought,  erroneously, 
to  be  great  tithes.  If  there  were  any  such  agreement 
as  the  Plaintiffs  have  supposed,  it  is  incumbent  on  them 
to  establish  their  case  by  producing  it.  The  clear  grant 
in  the  endowment  to  the  ricar  is  not  to  be  superseded 
by  vague  presumption,  or  by  accidental  descrepancies 
between  the  endowment  and  the  Valor  Ecdesiasticus, 

(Smith  V.  Wyatt{a\  Clarke  v.  Stapler  {b\  Domum  v. 
Curry  (c\  were  incidentally  referred  to.) 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  The  Plaintiffs  in  this  case  declared  in 
debt  upon  the  stat.  2  &  S  Ed.  6.,  as  proprietors  of  the 
tithes  of  potatoes  within  the  parish  of  Kingsion,  agaiost 
the  Defendant,  an  occupier  of  lands  within  the  parish^  for 
not  setting  out  the  tithes  of  potatoes  grown  by  him  within 
the  parish.  The  jury  found  their  verdict  for  the  Plain- 
tiffs, and  a  rule  has  been  obtained  for  setting  aside  the 
verdict,  as  against  the  evidence  in  the  cause.  The  ques- 
tion at  the  trial  was,  whether  potatoes  grown  in  a  field, 
which  field  was  under  the  plough,  were  rectorial  or 
vicarial  tithes,  in  the  parish  of  Kingston :  for  if  such 
tithes  were  rectorial,  the  Plaintiffs,  as  proprietors  of 
the  rectorial  tithes,  were  entitled  to  recover. 

On  the  part  of  the  Defendant  it  was  contended,  that 
such  tithes  were  vicarial,  and  the  endowment  of  the 
vicar,  made  in  the  year  1874,  by  the  prior  and  convent 
of  Merton^  was  produced  in  evidence,  by  which,  after  a 
specific  enumeration  of  the  tithe  of  various  articles  with 
which  the  vicar  is  endowed,  he  ^*  is  endowed  generally, 
with  all  small  tithes  whatever  due  by  custom  or  right, 
arising  through   the  whole  parish   of  the  church    of 

(a)  2  Eagle  S^  Yaunge,  91.  (c)  3  Eagle  S^  Younge,  817. 

(b)  S  Eagle  S^  Younge,  212. 
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Kingston^  and  of  the  chapelries  aforesaid,  except  those  18S4* 
ooiy  which  are  specially  reserved  to  the  prior  and  con- 
vent aforesaid ;"  and  it  was  urged  on  the  part  of  the 
Befiendant,  that  as  potatoes,  whether  sown  in  great  or 
small  quantities,  whether  in  fields  or  gardens,  are  small 
tithes,  the  uthes  of  potatoes  by  the  very  terms  of  this 
endowment  must  belong  to  the  vicar,  not  to  the  rector. 
Such  is  undoubtedly  the  construction  of  this  instrument 
of  endowment:  but  it  is  well  established,  that  the  ori- 
ginal endowment  may  have  been  altered  by  a  new  and 
subsequent  endowment  made  by  all  parties  whose  con* 
currence  is  necessary,  before  the  restraining  statutes. 
And  again,  that  long  and  constant  perception  of  tithes 
by  the  vicar  not  mentioned  in  the  endowment,  or  the 
non-perception  of  any  species  of  tithes  which  are  men- 
tkmed  therein,  with  evidence  of  their  perception  by  the 
rector,  will  aflbrd  a  sufficient  ground  for  presumption 
by  a  jury,  that  such  augmentation  or  alteration  of  the 
endowment  has  been  made  by  some  ancient  and  lawful 
or  volontaiy  agreemeuL  The  law  is  so  well  known  on 
this  head,  that  it  is  unnecessary  to  cite  any  cases :  the 
Tesnlt  being  this ;  that  such  an  alteration  may  be  valid 
in  pcint  of  law,  but  that  the  burthen  of  proving  that  it 
has  taken  place,  in  point  of  fact,  in  any  particular  case^ 
IS  thrown  upon  the  rector. 

Now,  it  is  argued  by  the  Defendants,  that  no  such 
agreement  can  be  presumed,  in  point  of  law,  in  the 
present  case;  because  such  alteration,  in  order  to  be 
valid,  must  have  taken  place  before  the  restraining  act, 
IS  Eliz.;  and  it  b  generally  allowed,  that  potatoes  were 
not  known  in  England^  or,  at  all  events,  not  cultivated  in 
open  fields,  prior  to  that  time.  To  which  objection, 
the  answer  that  has  been  given,  and  which  appears  to 
me  lo  be  a  sufficient  answer,  is,  that  although  it  may  be 
reasonably  admitted  that  such  was  the  case^  and  con- 
sequently that  no  specific  agreement  relating  to  potatoes, 
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by  name,  coald  have  taken  place  before  die  statute  of 
Elixabethj  still  that  such  an  agreement  may  have  been 
made  as  to  the  class  of  tithe  to  which  potatoes  belong, 
as  would  hiclude  and  govern  the  tithe  of  potatoes,  whea 
they  were  afterwards  introduced.  As,  for  instance, 
supposing  an  agreement  took  place  before  the  statute  of 
Elizabeth^  upon  sufficient  consideration,  that  all  roots 
and  vegetables  grown  in  open  fields,  when  cultivated 
by  the  plough,  should  go  to  the  rector,  and  when  cul- 
tivated by  the  spade,  should  go  to  the  vicar,  soch  an 
agreement  would '  be  valid  in  law,  and  would  clearly 
comprehend  potatoes  when  they  came  into  general  use. 
The  question,  therefore,  in  the  present  case  is,  whether 
there  was  such  a  body  of  evidence  laid  before  the  jucy 
at  the  trial,  as  to  justify  them  in  making  the  presump- 
tion which  they  have  done,  upon  the  very  question 
submitted  to  them  for  their  consideration.  There  is 
undoubtedly  evidence  on  both  sides ;  and  perhaps  if  the 
verdict  had  gone  the  other  way,  we  should  not  have 
interfered  to  disturb  it:  but  undoubtedly  there  is  so 
much  evidence  on  the  part  of  the  rector,  as  to  bring 
this  case  within  the  general  principle  upon  which  the 
Court  acts,  viz.  not  to  disturb  a  verdict,  unless  it  sees 
clearly  that  the  verdict  is  wrong. 

That  some  variation  had  taken  place,  and  some  alter- 
ation been  made  in  the  terms  of  the  original  endowment, 
in  the  interval  between  the  date  of  the  deed  of  en- 
dowment, and  the  passing  of  the  restraining  statute  is 
evident.  The  Valor  EcdesiasHcus^  which  was  made  in 
the  26  Hen,  8.  (1555),  enumerates  the  various  sounoes 
of  profit  to  which  the  vicar  of  Kingston  was  entitled,  at 
the  time  of  such  value  being  taken ;  and  upon  compajfing 
them  with  the  enumeration  in  the  endowment,  there  is 
a  considerable  difference  between  the  two.  To  advert  to 
no  other  than  two  instances :  the  endowment  gives  to  the 
vicar  the  tithe  ^^Sylva  cadua  ;"  the  Valor  omits  it^  and 
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gives  bim  the  tithe  ^<  Boscorum  s  "  the  former  titbable 
of  comnion  right,  the  latter  by  custom  only :  again,  by 
the  endowment,  the  vicar  waa  endowed  with  the  tithe  of 
wool,  and  lamb,  and  dcins,  in  the  chapels  of  Ditionf 
Moksejff  and  Skene ;  in  the  Vahr^  there  is  no  mention 
of  any  such  tithe  as  doe  to  the  vicar,  in  any  part  of  the 
parish.  Some  alteration,  therefore,  though  to  what 
extent  may  be  uncertain,  must  have  taken  place  in  the 
interval  between  the  time  of  granting  the  original  en- 
dowBKnt,  and  the  time  of  taking  the  Valor. 

But  there  is  one  .provision  in  the  endowment  well 
worthy  of  observation :  — *'  That  if  it  should  happen  in 
fixture  that  any  gardens  of  the  said  parish  should  be 
subverted  or  levelled,  and  that  the  land  of  the  same 
should  be  calttvated  by  the  plough,  then  that  the  said 
prior  and  convent  should  receive  and  take  all  the  tithes 
of  the  blades  of  whatever  gardens  and  lands  were  so 
ploughed."  Again,  *^that  if  it  should  happen  after- 
wards, that  any  plough  lands  (not  being  of  the  manors 
of  the  said  prior  and  convent)  should  be  reduced  to 
gardens,  and  dug  by  the  foot,  then  the  said  vicar  should 
have  and  take  the  tithes  of  blade  arising  from  such 
gardens,  during  such  times  as  they  should  be  dug  and 
cultivated  by  the  foot."  The  word  ^*  bladum  "  appears 
clearly  by  another  part  of  the  endowment  to  comprehend 
rye,  wheat,  and  mislen.  This  provision  seems  to  point 
to  a  distinction  between  the  tithe  of  the  same  article,  when 
pt>wing  in  fields  under  the  plough,  and  when  growing 
in  gardens  under  the  spade:  that  in  the  first  case,  it 
shoaM  belong  to  tlie  rector  ;  in  the  second,  to  the  vicar ; 
and  when  this  is  coupled  with  the  reputation  in  the 
partab,  that  the  rector  followed  the  plough,  and  the 
vicar  the  spade,  we  think  it  furnishes  a  faii:  ground  of 
support  to  the  presumpdon  which  has  been  made  by  the 
jury  in  favour  of  the  Plaintiffi. 

Lastly,  it  was  proved  that  the  tithe  of  potatoes  is 
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mentioned  in  the  deeds  by  which  the  great  tithes  hate 
been  conveyed  from  one  rector  to  another,  so  early,  at 
least,  as  the  year  1738 ;  and  that  such  tithe  has  been 
included  in  leases  of  the  tithes,  under  which  leases  the 
rent  reserved  by  the  lease  has  been  paid.  This  fact  is 
evidence  of  enjoyment  on  the  part  of  the  rector,  whilst 
there  is  a  total  absence  of  any  such  evidence  on  the 
part  of  the  vicar. 

Upon  this  state  of  the  evidence  we  cannot  think  our* 
selves  warranted  in  sending  the  cause  down  to  a  new 
trial.  The  learned  Judge  has  expressed  no  dissatisfac- 
tion with  the  verdict ;  and  it  cannot  but  be  observed, 
that  this  decision  will  not  bind  the  vicar  as  to  the  rest 
of  the  parish,  if  he  thinks  proper  to  try  his  right  as  to 
other  lands  within  the  same. 

Rule  discharged. 


June  12. 


Haworth  v.  Hardcastle  and  Others. 


In  esse  for 
invading 
Plaintiff's 
patent  right 
to  certain 
machinery 
for  drying 
calicoes,  &Cj 
where  the 
spedflcation^ 
after  setting 
forth  the 


r^ASE  for  invading  the  Plaintiff's  patent  right  in 
'<  certain  machinery  or  apparatus  adapted  to  facili- 
tate the  operation  of  drying  calicoes,  muslins,  linens,  or 
other  similar  fabrics." 

At  the  trial  before  Tindal  C.  J.,  it  appeared  that  the 
method  in  which  that  operation  was  performed  pre- 
viously to  1823,  when  the  patent  was  granted,  and  in 
which  it  is  now  commonly  performed  by  those  who 
have  not  obtained  leave  to  use  the  patent  machineiy,  or 


mode  in 

which  the  cloth  was  to  be  extended  for  the  purpose  of  drying,  proceeded  to  state 
that  it  might  he  taken  up  again  by  the  same  machinery ;  a  jury  having  fdand 
that  the  invention  was  new  and  useful  on  the  whole,  but  that  the  machine  was 
not  uaeM  in  wme  cases  for  taking  up  goods,  the  Court  refused  to  set  aside  the 
verdict  for  the  Plaintiff  and  enter  a  nonsuit. 
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who  are  not  infringing  the  right,  is  as  follows,  viz. :        18S4* 

men  are  employed  to  pull  down  the  wet  calico  into       

looped  folds,  which  hang  down  from  beneath  the  spaces     ^^^obth 
between  horizontal  parallel  cross  rails  (called  staves),  HABDclin'* 
which  staves  are  fixed  in  rows  side  by  side  across  the 
interior  of  a  building  called  a  drying-house  or  stov^  so 
as  to  form  a  horizontal  plane  or  platform,  like  a  floor, 
extending  throughout  such  building.     The  building  is 
usually  made  high  enough  to  contain  three  such  plat- 
forms, or  floors,  or  rows  of  horizontal  parallel  cross 
rails,  situated  at  such  heights,  one  above  another,  that  a 
man  standing  on  one  floor  can  readily  reach  up  through 
the  spaces  between  the  staves  above  his  head,  in  order 
to  take  hold  of  the  two  selvages  of  the  wet  calico  which 
he  has  previously  extended  horizontally  over  and  across 
the  staves  above  his  head;  from  these  staves  the  wet 
calico  is  hung  in  looped  folds,  in  order  that  it  may  be 
dried  by  the  heat  which  is  kept  up  within  the  building. 
The  looped  folds  are  formed  by  pulling  down  the  calico 
from  the  staves  over  head  by  repeatedly  taking  hold  of 
the  two  selvages  and  pulling  them  down  nearly  to  the 
next  floor  of  staves  below,  on  which  the  man  stands : 
during  the  act  of  thus  pulling  down  the  wet  calico,  it  is 
all  necessarily  dragged  across  the  staves  upon  which  it 
has  been  placed:  and  by  this  mode  a  man  can  only 
bang  up  one  piece  of  calico  at  a  time,  though  the  staves 
are  usually  made  long  enough  for  three  or  four  pieces 
of  calico  to  be  bung  side  by  side  on  the  same  stave: 
the  length  of  the  loops,  too,  which  can  be  formed,  is 
restricted  to  the  height  to  which  a  full  grown  man  can 
reach  when  standing  on  one  floor  to  take  hold  of  the 
ealioD  extended  on  the  staves  above  his  head. 

The  patentee's  specification  described  his  method  as 
tdilowsi — ^^  My  invention  consists  in  the  application 
of  certain  machinery  or  apparatus  adapted  to  perform 
the  operation  of  hanging  or  suspending  damp  or  wet 
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18S4.       calicoes  linens^  or  other  sioiUttr  fabrics  (over  a  series  of 

rails,  or  staves,  ututted  in  a  stove  or  dryingrbouse),  for 

HAW09TB  ^j^^  purpose  of  drying  the  same :  the  said  machinery 
HABpo]isTi4a.  being  also  adapted  to  perform  the  (^ration  of  tddng 
down  or  removing  the  said  calicoes,  muslins,  linens,  or 
other  similar  fabrics  (from  off  the  said  rails  or  staves), 
after  they  have  been  suflSciendy  dried:  by  means  of 
which  invention  a  considerable  saving  of  labour  and 
expense  may  be  effected  in  the  operation  of  drying.  I 
construct  the  stove  or  drying-bouse  in  a  manner  nearly 
similar  to  that  at  present  in  use;  and  I  arrange  the 
rails  or  staves  (over  which  the  doth  or  fabric  is  in- 
tended to  be  hung  or  suspended)  near  to  the  upper 
part  of  the  stove  or  drying-*bouse :  I  then  construct  a 
frame  or  carriage  in  such  a  manner  as  to  be  capable  of 
moving  freely  upon  guides  or  supports  from  one  end  of 
the  drying-house  to  the  other,  the  said  carriage  being 
situated  immediately  above  the  range  of  rails  or  staves, 
•  but  so  as  not  to  bear  upon  them ;  this  carnage  is  fiiiv 
nished  with  proper  supports  for  receiving  certain  roUers 
or  boxes,  upon  the  circumference  of  which  rollers  or 
boxes  the  wet  cloth  or  fabric  has  been  previously  wound. 
The  carriage  is  also  furnished  with  certain  cylinders  or 
drums,  which  are  caused  to  revolve  in  such  a  manner 
as  to  draw  or  wind  tlie  wet  cloth  or  fabric  from  off  the 
aforesaid  rollers  or  boxes  in  a  regular  manner :  tbos,  if 
the  frame  or  carriage,  with  its  appendages,  be  slowly 
moved  along  upon  its  guides  above  the  rails  or  staves  at 
the  same  time  that  the  wet  cloth  or  fabric  is  in  the  act 
of  being  drawn  off  the  circumference  of  the  rollers  cnr 
boxes  by  the  operaUon  of  the  revolving  cylinders  or 
drams  before  mentioned,  the  wet  cloth  or  fiibrio  will 
descend  in  the  vacancies  between  the  rails  or  staves^ 
and  will  hang  down  in  loops  or  folds,  so  as  e&otoaUy 
to  expose  its  surface  to  the  action  of  the  dry  or  heated 
air^  and  in  order  to  suit  the  depth  or  height  of  the  stove 
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or  drying>-boiise.    The  depth  or  length  of  the  said  loops        183-^. 

or  folds  msjr  be  regulated  or  determined  by^  the  length        

of  cloth  or  fiibric  which  would  be  given  out  by  the  H^^®^™ 
revolving  cylinders  or  drums  during  the  passage  of  the  Habdoastlb. 
ftame  or  carriage  from  one  stave  to  the  next.  When 
the  doth  or  fabric  has  been  hanging  a  sufficient  length 
oftimoto  become  dry,  it  may  be  taken  up  again,  or 
drawn  off  the  rails  or  staves,  and  wound  again  upon  the 
circumference  of  the  rollers  or  boxes.  This  operation 
I  perform  by  simply  causing  the  frame  or  carriage,  with 
its  appendages  of  rollers  and  cylinders,  to  traverse 
slowly  along  the  drying-house  in  the  contrary  direction 
to  what  it  moved  during  the  operation  of  hanging  the 
cloth,  at  the  same  time  that  the  cylinders  or  drums  are 
caused  to  revolve  in  a  suitable  direction  for  taking  or 
windiog  up  the  cloth  or  fabric  upon  the  circumference 
of  the  rollers  or  boxes:  by  this  means  the  dry  cloth 
Hiay  be  wound  evenly  upon  the  circumference  of  the 
nflers  or  boxes,  and  removed  from  the  machine.  In 
sooie  situations  I  find  it  advisable  to  vary  the  mode  of 
arrangement,  by  causing  the  rails  or  staves  (over  which 
the  doth  or  fabric  is  intended  to  be  hung)  to  be  con- 
Bected  together  with  chains  or  ropes,  somewhat  in  the 
flMimcr  of  a  rope  ladder,  being  connected  by  endless 
diahis  or  ropes,  with  a  train  or  wheels,  or  other  wdl 
known  machinery,  so  as  to  be  moved  slowly  along  upon 
gaides  from  one  end  of  the  stove  or  drying^house  to  the 
other :  in  this  last-mentioned  arrangement  the  frame  or 
oarriage  containing  the  revolving  cylinders  or  drums  for 
giving  out  and  taking  up  the  doth  remains  stationaiy  at 
one  part  of  the  stove  or  drying^house.  The  operation 
of  this  machinery  would  be  similar  to  the  one  before 
descrbed  with  the  traversing  carriage,  for  as  the  cylinders 
or  drums  are  caused  to  revirfve  and  give  out  the  cloth 
or  &brio  at  the  same  time  that  the  chain  of  rails  or 
were  moving  slowly  beneath  the  cylinder  or  drum. 
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18d4<.       the  cloth  or  fabric  would  descend  between  the  staves, 

and  hang  down  in  loops  or  folds,  in  a  manner  similar  to 

Hawobtb  ^jjg  machine  with  the  moving  carriage." 
HABoolsna.  "^^^  ^^  followed  by  a  detailed  explanation  of  draw- 
ings and  plans  which  accompanied  the  specification; 
and  the  specification  concluded  thus  : — '*  I  have  now 
described  fully  one  mode  of  carrying  my  invention  into 
efiect,  and  I  do  hereby  declare,  that  I  consider  my  daim 
of  invention  to  extend  to  application  of  the  machinery 
or  apparatus  as  hereinbefore  described,  for  the  purpose 
of  facilitating  the  operation  of  drying  calicoes,  muslins^ 
or  other  similar  fabrics ;  which  machinery  or  apparatus 
is  adapted  by  means  of  a  revolving  and  traversing 
cylinder  or  cylinders,  situated  over  a  series  of  stationary 
rails  or  staves  arranged  in  a  stove  or  drying-house,  in 
such  a  manner  that  the  pieces  of  calico,  muslins,  linen, 
or  other  similar  fabrics  may  be  previously  wound  upon 
the  circumference,  and  by  the  revolving  and  traversing 
motion  of  the  aforesaid  cylinder  or  cylinders  over  the 
stationary  rails  or  staves,  or  otherwise  by  the  revolving 
motion  of  the  cylinder  or  cylinders,  and  the  travers- 
ing movement  of  the  rails  or  staves  themselves,  may 
be  caused  to  descend  in  the  spaces  between  the  said 
rails  or  staves,  and  hang  down  in  long  loops  or  folds, 
in  order  to  spread  the  pieces  quickly  and  expose  their 
surfaces,  so  as  to  facilitate  the  operation  of  drying  the 
same;  the  said  machinery  or  apparatus  being  also 
adapted  to  perform  the  operation  of  taking  up  or  re- 
moving the  said  calicoes,  muslins,  linens,  or  other 
similar  fabrics  from  off  the  said  rails  or  staves,  and 
winding  or  rolling  them  upon  the  circumference  of  a 
roller  or  rollers,  so  that  they  may  be  removed  from  the 
machine  after  being  sufficiendy  dried ;  at  the  same  time 
I  must  observe^  that  the  form  and  proportion  of  the 
different  parts  may  be  varied  according  to  the  situation 
or  discretion  of  the  workman  employed  in  constructing 


Hawobtb 

V. 


4  WILL.  IV.  187 

the  same ;  the  materials  of  which  the  same  may  be  made        ISSi*. 

may  abo  be  Taried  according  to  the  circamstances  of 

the  case,  without  departing  from  the  intent  and  object 

of  my  invention  as  above  described  and  set  forth."  Hardoactuu 

With  respect  to  the  novelty  of  the  invention,  the  evi- 
dence was  in  some  measure  conflicting,  and  it  appeared 
that  the  machine  failed  in  taking  up  certaui  cloths 
stiffened  with  clay  for  deceptions  purposes. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether 
the  invention  was  new,  and  sufficiently  described  in  the 
specification ;  whether  the  machine  could  take  doth  up 
for  any  useful  purpose;  and  whether  the  Defendants 
had  been  guilty  of  any  infringement  on  the  patent 

The  jury  found  that  the  invention  was  new,  and  usefol 
upon  the  whole ;  that  the  specification  was  sufficient  for 
a  mechanic^  properly  instructed,  to  make  a  machine 
fnm;  that  there  had  been  an  infiringement  on  the 
patent;  but  that  the  machine  was  not  useful  in  some 
cases  for  taking  up  goods. 

Upon  this  findings  a  verdict  was  entered  for  the  Plain- 
tifi^,  with  leave  for  the  Defendants  to  move  to  set  it  aside 
and  enter  a  nonsuit  instead,  on  the  ground  that  the  jury 
had,  by  their  special  finding,  negatived  the  usefulness  of 
the  invention  to  the  full  extent  which  the  patent  and 
qiedficaticm  held  out ;  and  that  the  patentee  had  claimed 
in  his  specification  the  invention  of  the  rails  or  bars 
over  which  the  cloths  were  hung,  or,  at  all  events,  the 
placing  them  in  tiers,  notwithstanding  the  use  of  such 
laik  was  common  before.    Accordingly, 

Stephen  Seijt,  in  Hilary  term,  moved  to  enter  a  non- 
suit on  those  grounds,  or  to  have  a  new  trial  on  the 
groand  that  the  verdict  was  against  evidence,  and  that 
the  jury  had  been  misdirected  on  the  point  of  the 
capability  of  the  machine  to  take  up  cloth.  They  should 
have  been  directed  to  consider,  whether  it  would  take 
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cloth  up  according  to  the  description  in  the  patent,  not 
whether  it  would  take  up  for  any  useful  purpose.  Felton 
V.  Greaves  {a)f  Turner  v.  Winter  {b)^  Bloxam  v.  Elsee{c), 
Hardoabtle.  Brunton  v.  Hanokes  {d)j  Bex  v.  Else{e\  Bacill  v. 
Moore  {g)^  Campion  ▼.  Benyon{h)i  and  Macfarlane  t. 
Price  (j),  were  cited. 

A  rule  nisi  was  granted  on  the  three  first  grounds, 
and  refused  as  to  the  alleged  misdirection. 

WUde  and  Coleridge  Serjts.,  who  shewed  cause,  after 
examining  the  sufficiency  of  the  eyidence  as  to  the 
novelty  of  the  Plaintiff's  invention,  and  the  infraction  of 
his  patent  by  the  Defendants,  contended  that  the  taking 
up  cloths  after  the  drying  was  not  an  essential  part  of 
the  patent,  which  was  for  machinery  adapted  to  facili- 
tate the  operation  of  drying  only.  Bat,  even  if  it  were 
an  essential  part  of  the  patent,  the  finding  of  the  jury 
was  sufficient  to  sustain  the  verdict  for  the  Plaintiff;  for 
it  might  be  inferred  from  the  qualified  expression  that 
the  machine  was  not  useful  for  taking  up  in  some  cases, 
that  it  was  useful  for  taking  up  in  general;  and  a  fiiilure 
in  a  few  instances  would  not  vitiate  the  patent :  Crosdey 
v.  Beverley  {k\  Jones  v.  Pearce  (/).  Besides,  the  validity 
of  a  patent  did  not  altogether  depend  upon  its  immediate 
usefulness ;  for  the  profitable  application  of  a  mechanical 
discovery  was  often  subsequent  to  invention :  Lewis  t. 
Marling^  {m) 

And,  upon  a  reasonable  construction  of  the  specifica- 
tion, the  Plaintiff  did  not,  as  the  Defendants  alleged, 
claim   the  rails  as  part  of  his  invention ;   for,  in  the 

(a)  3  Carr.  &  P. 6ll.  (h)  SB.S^B. 5. 

h)  1  T.  R.602.  (i)  1  Starkie,  N.P.C.  199. 

(c)  6B.S^C.  169.  {k)  S  Carr.  Sf  P.  518. 

(d)  4iB,S^  Aid,  541.  ( /)  Godson  on  PatMU,  sup- 

(e)  11  East,  109.  n.  plement^  p.  10. 
(g)  2  Marsh,  211.  (m)  10  B.S^C.f^ 
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language  of  the  specification!  ^^  he  constructs  the  drying*       18S4<. 
house  in  a  manner  nearly  similar  to  those  at  present  in 
use^  and  arranges  the  rails  near  the  upper  part  oF  the 


Haworth 

V. 

said    drying-house:"    meaning,   the  rails    at   present  Hardoabtlb 
in  use. 


SUphaif  in  support  of  the  rule,  after  enforcing  his 
original  objections,  urged  further  that  the  patent  was 
taken  out  for  machinery,  whereas  the  specification  was 
for  the  application  of  machinery,  or  for  a  method  only ; 
but,  upon  this  point,  the  Court  gave  no  opinion. 

Cur.  adv.  vuU, 

TxNDAL  C.  J.  This  case  has  been  brought  before  us 
igxin  a  motion  for  a  rule  either  to  enter  a  nonsuit  upon 
leave  given  for  that  purpose  by  the  Judge  at  the  trial, 
or  for  a  new  trial,  on  the  ground  of  misdirection  of  the 
learned  Judge  who  tried  the  cause,  and  also  that  the 
verdict  of  the  jury  had  been  given  against  the  weight  of 
the  evidence.  Upon  the  discussion  which  took  place 
upon  the  original  motion,  the  Court  were  satisfied  that 
the  direction  of  the  learned  Judge  was  right,  and  the 
nde  was  consequently  granted  upon  the  two  remaining 
grounds  only. 

The  motion  for  entering  a  nonsuit  was  grounded  on 
two  points :  first,  that  the  jury  had,  by  their  special 
finding,  negatived  the  usefulness  of  the  invention  to  the 
fall  extent  of  what  the  patent  and  specification  had  held 
out  to  the  public;  secondly,  that  the  patentee  had  claimed, 
in  his  specification,  the  invention  of  the  rails  or  staves 
over  which  the  cloths  were  hung,  or,  at  all  events,  the 
placing  them  in  a  tier  at  the  upper  part  of  the  drying* 
room. 

As  to  the  finding  of  the  jury,  it  was  in  these  words : 
— *•  The  jury  find  the  invention  is  new,  and  useful  upon 
the  whole^  and  that  the  specification  is  sufficient  for  a 
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18S4«       mechanic,  properly  instructed,  to  make  a  machine^  and 

■       that  there  has  been  an  infringement  of  the  patent;  but 

Hawobtb    they  also  find  that  the  machine  is  not  useful  in  some 

The  specification  must  be  admitted,  as  it  appears  to 
us,  to  describe  the  invention  to  be  adapted  to  perform 
the  operation  of  removing  the  calicoes  and  other  cloths 
firom  off  the  rails  or  staves  after  they  have  been  sufficieDtly 
dried.  But  we  think  we  are  not  warranted  in  drawiog 
so  strict  a  conclusion  from  this  finding  of  the  jury  as  to 
hold  that  they  have  intended  to  negative,  or  that  they 
have  thereby  negatived,  that  the  machine  was  not  usefiil, 
in  the  generality  of  the  cases  which  occur  for  that 
purpose.  After  stating  that  the  machine  was  useful  on 
the  whole,  the  expression  that,  in  some  cases,  it  is  not 
useful  to  take  up  the  cloths,  appears  to  us  to  lesd 
rather  to  the  inference  that,  in  the  generality  of  cases, 
it  is  found  useful.  And  if  the  jury  think  it  useful  in 
the  general,  because  some  cases  occur  in  which  it  does 
not  answer,  we  think  it  would  be  much  too  strong  a 
conclusion  to  hold  the  patent  void.  How  many  cases 
occur,  what  proportion  they  bear  to  those  in  which  the 
machine  is  useful,  whether  the  instances  in  which  it  b 
found  not  to  answer  are  to  be  referred  to  the  species  of 
cloth  which  are  hung  out,  to  the  mode  of  dressing  the 
cloths,  to  the  thickness  of  them,  or  to  any  other  cause 
distinct  and  different  from  the  defective  structure^  or 
want  of  power  in  the  machine,  this  finding  of  the  jury 
gives  us  no  information  whatever.  Upon  such  a  finding, 
therefore,  in  a  case  where  the  jury  have  given  thdr 
general  verdict  for  the  Plaintiff^  we  think  that  we  should 
act  with  great  hazard  and  precipitation  if  we  were  to 
hold  that  the  Plaintiff  ought  to  be  nonsuited,  upon  the 
ground  that  his  machine  was  altogether  useless  for  one 
of  the  purposes  described  in  his  specification. 

As  to  the  second  ground  upon  which  the  motion  for 
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a  nonsuit  proceeded,  we  think,  upon,  the  fau*  construction  I8S4. 
of  tbe  specification  itself,  the  patentee  does  not  claim  s  — 
part  of  his  invention,  either  the  rails  or  staves  over  '*^^®*'" 
which  the  calicoes  and  other  cloths  are  to  be  hung,  or  H4ju»cAsrLB« 
the  placing  them  at  the  upper  part  of  the  building.  The 
use  of  rails  and  staves  for  this  purpose  was  proved  to 
have  been  so  general  before  the  granting  of  this  patent, 
that  it  would  be  almost  impossible,  a  priori,  to  suppose 
that  tbe  patentee  intended  to  claim  what  he  could  not 
hot  know  would  have  avoided  his  patent;  and  the  ex- 
press statement  that  he  makes,  **  that  he  constructs  the 
stove  or  drying-house  in  a  manner  nearly  similar  to 
those  which  are  at  present  in  use,  and  that  he  arranges 
the  rails  or  staves  on  which  the  cloth  or  fabric  is  in* 
tended  to  be  huAg  or  suspended,  near  to  the  upper  part  of 
the  said  stove  or  drying-house,'^  shews  clearly  that  he  is 
speaking  of  those  rails  or  staves  as  of  things  then 
known  and  in  common  use,  for  he  begins  with  describing 
the  dryitig>hoose  as  nearly  similar  to  those  in  common 
use ;  he  gives  no  dimensions  of  the  rails  or  staves ;  no 
exact  position  of  them,  nor  any  particular  description 
I7  reference,  as  he  invariably  does  when  he  comes  to 
that  part  of  the  machinery  which  is  peculiarly  his  own 
invention.  There  can  be  no  rule  of  law  which  requires 
the  Court  to  make  any  forced  construction  of  the  speci- 
fication, so  as  to  extend  the  claim  of  the  patentee  to  a 
wider  range  than  the  facts  would  warrant ;  on  the  con- 
trary, such  construction  ought  to  be  made  as  will,  con- 
sistently with  the  fair  import  of  the  language  used,  make 
the  clum  of  invention  co-extensive  with  the  new  dis- 
covery of  tbe  grantee  of  the  patent.  And  we  see  no 
reason  to  believe  that  he  intended  under  this  specifica- 
tion to  claim  either  the  staves,  or  the  position  of  the 
staves  as  to  their  height  in  the  drying-house,  as  a  part 
of  his  own  new  invention. 
As  to  that  part  of  the  rule  which  relates  to  the  grant- 
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18S4.       ing  of  a  new  trial  on  the  ground  of  the  former  verdict 

being  against  evidence,  this  case  comes  before  us  under 

HAwoaTB  gy^jj  peculiar  circumstances,  that  unless  we  were 
Hahogastui,  thoroughly  satisfied  that  the  verdict  was  wrong,  we  hold 
that  we  ought  not  to  interfere.  The  trial  took  place 
before  a  special  jury,  it  occupied  two  days  of  close  and 
laborious  investigation;  the  questions  whether  the  in- 
vention was  new,  and  whether  there  was  any  infringe* 
ment,  were  specifically  and  pointedly  left  to  the  jury ; 
the  jury  found  their  verdict  for  the  Plainti£^  which 
verdict,  we  are  authorised  to  say,  was  entirely  to  the 
satisfaction  of  the  learned  Judge  who  presided  at  the 
trial.  These  circumstances  alone  would  be  suflBcient  in 
ordinary  cases  to  induce  the  Court  to  refuse  to  interfere. 
But  in  addition  to  these  strong  grounds  for  the  course 
we  take  on  this  occasion,  it  should  be  observed,  that  this 
is  the  case  of  a  patent  granted  in  the  year  1823,  having 
therefore  now  only  three  years  longer  to  remain  in  force; 
and  further,  the  Defendants,  or  some  other  persons  have, 
since  this  action  has  been  tried,  procured  a  sdre/adas  to 
be  filed  to  avoid  the  patent  As  this  is  a  mode  of  trial 
in  which  the  precise  objections  to  the  patent  may  be 
raised  by  the  pleadings,  and  the  questions  made  on  the 
former  trial  may  be  carried  by  writ  of  error  to  a  higher 
tribunal,  we  do  not  feel  ourselves  called  upon,  unless 
upon  a  much  stronger  case  than  the  present,  to  take 
away  from  the  Plaintiff  the  benefit  of  the  verdict  which 
the  jury  have  given  him.  If  this  further  proceeding  by 
tcirejacias  had  not  been  instituted  and  now  pending, 
we  might  have  felt  ourselves  called  upon  to  discuss  and 
consider  one  objection  advanced  by  the  learned  counsel 
for  the  Defendants ;  namely,  that  the  patent  is  taken  out 
for  machinery,  whereas  the  specification  is  made  for  the 
application  of  machinery,  or  for  a  method  only.  But 
as  this  objection  as  well  as  the  others  can  receive  a  more 
solemn  decision  upon  the  occasion  to  which  we  have 
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adverted,  we  shall  offer  no  opinion  on  it  now;  which  *  18S4. 

we  think  we  are  the  less  called  upon  to  do,  on  this  " 

occasion,  as  it  was  not  an  objection  taken  upon  the  trial  '^^^^'^ 
of  the  cause  before  the  jury,   but  for  the  first  time  Haiid<u9iZiE. 
raised  when  the  Defendants  were  heard  in  support  of 
their  role. 

Rule  discharged. 
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IN  THE  HOUSE  OF  LORDS. 


Jun^  17. 

A  letter  from 
the  holder  to 
the  indorser 
ofabiU 
threatening 
legal  measures 
unless  the  bill 
be  paid^  does 
not  amount  to 
notice  of  dis- 
honor of  the 
bill  by  the 
acceptor. 


SoLART£  and  Others  v.  Palmer  and  Anotben 

nPHIS  was  an  action  by  the  holders  against  the 
indorsers  of  a  bill  of  exchange  for  683/^  drawn  the 
25th  of  April  182 5  by  Joseph  Keats  on,  and  accepted 
by,  Danielf  Jones^  and  Co.,  payable  at  Williams^  Burgess^ 
and  Co.'s,  eight  months  after  date. 

Payment  Having  been  refused  by  the  acceptors  when 
the  bill  became  due,  the  attornies  of  the  iiolders  wrote 
to  Palmer  and  Bouch^  the  indorsers,  as  follows :  — 

^  Gentlemen, — A  bill  for  683/.,  drawn  by  Mr.  Joseph 
Keais  upon  Messrs.  Daniel,  Jones^  and  Co.,  and  bearing 
your  indorsement,  has  been  put  into  our  hands  by  the 
assignees  of  Mr.  J.  R.  de  Alzedo,  with  directions^to  take 
legal  measures  for  the  recovery  thereof  unless  immedi- 
ately paid  to.  Gentlemen,  your  obedient  servants, 

«7.  and  S.  Pearce/* 

At  the  trial  of  the  cause  before  Lord  Tenterden,  the 
only  question  was,  whether  this  letter  amounted  to  notice 
of  the  dishonour  of  the  bill,  without  which  notice  the 
indorser  would  not  be  responsible.  Upon  that  point 
Lord  Tenterden  felt  himself  bound  at  Nisi  Prius  by  the 
decision  in  Hartley  v.  Case  (a),  where  it  was  held  that 
a  notice  of  the  dishonour  of  a  bill  of  exchange  must 
contain  an  intimation  that  payment  of  the  bill  had  been 
refused  by  the  acceptor,  and,  therefore,  that  a  letter 
merely  containing  a  demand  of  payment  was  not  a  suffi- 
cient notice.  However,  observing  that  the  sum  was  large 
and  the  question  of  importance,  he  suggested  that  the 

(a)  4,B.SfC.8S9» 
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Defendant  might  tender  a  bill  of  exceptions,  as  the 
readiest  mode  of  obtaining  the  opinion  of  the  highest 
tribunal. 

A  bill  of  exceptions  was  tendered  and  sealed  accord- 
ingly, and  argued  in  the  Court  of  Exchequer  Chamber, 
when  that  Court  unanimously  confirmed  the  authority 
of  Hartley  v.  Case^  and  held  that  a  letter  demanding 
payment  and  threatening  proceedings  at  law  did  not 
amount  to  notice  of  the  dishonour  of  a  bill  See 
IBingk.  530. 

From  this  decision  an  appeal  was  made  to  the  House 
of  Lords ;  and,  the  Judges  being  summoned  to  hear  the 
argument,  / 
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1834. 


F.  Pollock  and  R.  V.  Richardsy  for  the  Plaintiff,  con- 
tended that  too  much  weight  had  been  ascribed  in  the 
Exchequer  Chamber  to  the  authority  of  Hartley  y. 
Casey  a  decision  which  was  at  variance  with  the  Opinions 
and  practice  of  all  commercial  men.  There  was  no 
settled  form  prescribed  for  giving  notice  of  the  dishonour 
of  a  bill;  and,  when  the  holder  threatened  to  proceed  at 
law  against  the  indorser  unless  the  bill  were  paid,  it  was 
a  necessary  inference  that  the  bill  had  been  dishonoured. 
In  Tindal  v.  Brown  (a),  Buller  J.  said  that  a  notice  of 
this  sort  **  must  import  that  the  holder  considers  the 
indorser  as  liable,  and  expects  payment  from  him.'' 
Such  was  the  import  of  the  Plaintiff's  notice ;  and  it 
was,  therefore,  a  sufficient  notice  of  dishonour :  Bayly 
on  BiUsy  4th  edit,  206. 


Whatebfj  for  the  Defendants,  was  stopped;  and 

Park  J.    declared  the  unanimous  opinion  of   the 
Judges  present  (i),   that  the  letter  of  the  Plaintiff's 

(a)  1  T.  JZ.  167.  tMiJ.,  lAUMahJ.y  FaughanJ., 

m  WittkuM  B.,  BoUand  B.,      GasekeJ.,  Park  J. 
-AMerionB.,  PattewnJ.,  Taun- 

o  2 
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attornies  did  not  amount  to  notice  of  the  dishonour  of 
the  bill,  as  such  a  notice  ought,  in  express  terms,  or  by 
necessary  implication,  to  convey  full  information  that 
the  bill  had  been  dishonoured.    The  following  day, 

Lord  Brougham  C.  said  the  judgment  of  the  Court 
below  must  be  affirmed  with  costs  not  exceeding  S50/., 
on  the  ground  that,  after  the  decision  of  Hartley  v.  Case^ 
and  the  sanction  given  to  the  authority  of  that  decision 
by  the  unanimous  judgment  of  the  Court  of  Exchequer 
Chamber  and  the  fifth  edition  of  Bcyley  on  BiUsj  the 
present  case  was  too  clear  for  an  appeal. 

Judgment  affirmed. 


June  17. 


The  House  of 
Lords  will 
not  receive 
from  the 
agent  of  the 
Plaintiff  in 
error,  a  pe- 
tition to  refer 
to  the  Judges 
thel^al 
points  in  the 


IN  THE  HOUSE  OF  LORDS. 
Rickets  v*  Lewis. 

TN  this  case  the  Attorney-General  appeared  for  the 
Defendant  in  error,  when 

The  agent  for  the  Plaintiff  in  error  offered  to  present 
to  the  House  a  petition  of  the  Plaintiff  in  error,  that 
the  House  would  refer  it  to  the  Judges,  to  consider  the 
legal  points  in  the  case;  but, 

The  Clerk  of  the  House  declaring  that  this  petition 
was  unprecedented, 

On  the  prayer  of  the  Attorney-General, 

Judgment  was  af&rmed^ 
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IN  THE  HOUSE  OF  LORDS. 

In  the  Matter  of  the  London  and  Westminster     june  so. 
Bank. 

nPHE  Judges  bf  ing  this  day  assembled  in  the  House  The  Judges 

of  Lords,  pursuant  to  the  following  order  of  June  ^^^^^  ^ 
•^-  ^  answer  a 

16th :—  question  pro- 

"  Ordered  by  the  lords  spiritual  and  temporal,  in  P<*ed  to  them 
parliament  assembled,  that  the  bill  entitled  *  An  Act  of  ^o^  ^^ 
to  enable  the  Company  called  the  London  and  Wesi"  terms  which 

minster  Bank  to  sue  and  be  sued  in  the  Name  of  one  of  ^°t®^  ^\ 
.    _ .  ^    ,     r«  o    1  i.  douhtful  whe- 

the  Directors  or  of  the  Trustees,  or  any  of  them,  or  of  ther  it  did 

the  Manager  or  Managers,  or  any  of  them,  of  the  said  ^^^  extend  to 

Company,'  be  taken  into  the  consideration  of  the  learned  ^^^  ^f  ^  ^^ 

Jodges  on  Friday  next,  on  this  question,  '  Are  the  pro-  hefore  the 

visioDs  of  this  bill  inconsistent  with  the  Bank  of  jB«g-  House. 

land^s  rights,  as  secured  to  it  under  the  following  acts : — 

5W.&,M.  c.  20.,  8  &  9  ^.  &  ilf.  c.  20.,  6  Ann.  c.  22., 

U  G.  2.  c.  13.,    21  G.  S.  c.  60.,   39  &  40  G.  3.  c.  28., 

andS&4fF.4.  c.  98.?'" 

Harrison^  while  arguing  on  the  part  of  the  Bank  of 
England^  was  stopped  by  Lord  Wynfordj  in  the  chair, 
the  learned  Judges  having  requested  permission  to  re- 
tire for  the  purpose  of  conferring  and  considering 
whether  they  could  with  propriety  answer  the  question 
pot  to  them. 

The  Judges  (a)  then  retired ;  and,  after  an  absence  of 
about  three  quarters  of  an  hour,  returned,  when 

(a)  The  Judges  present  Parke  J.,  Taunton  J.,  Patte^ 
were,  Tindal  C.  J.,  Park  J.,  son  J,,  AldersonB.,  BoUandB., 
rmifhanJ.,  LiUkdaie  J.,  J.      WittianMB. 

o  3 
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1834.  TiNDAL  C.  J.  said:  —  His  Majesty's   Judges,  after 

considering  the  question  which  has  been  proposed  to 

In  the  them,  find  it  proposed  in  terms  which  render  it  doubt- 
Matter  of  the  ^  ,  -  ...  "^  ,  ^  ,  ,  .11 
London  and   ^^^  whether  it  is  a  question  confined  to  the  strict  legal 

Wbbtmin-     construction  of  existing  acts  of  parliament ;  and  tfiey 
therefore,   with   great  deference  and  respect  to  your 
Lordships,  request  to  be  excused  from  giving  an  answer. 
The  further  consideration  of  the  bill  was  then  ad- 
journed. 


STEB  Bank. 


IN  THE  HOUSE  OF  LORDS. 

June  25.         Marsh  and  Others,  Plaintiffs  in  Error,  v. 
Keating,  Defendant  in  Error, 

Astockholdcr,  THHIS  action  was  brought  in  pursuance  of  an  order 
whose  stock  of  the  Lord  Chancellor,  for  the  purpose  of  trying 

tdtibout  Ws  ^^  question,  whether  the  Defendants  below  and  Henry 
knowledge  Fauntleroy  were,  at  and  before  the  date  and  issuing 
under  a  forged  gj^^jj  ^f  ^^  commissions  of  bankrupt  against  them,  and 
torney,  may  *^^^'  ^^^  indebted  to  the  Plaintiff  below  in  any  and 
sustain  an  what  sum  of  money.  And  by  the  order  it  was  directed 
^^^  had  ^^^  ^^  action  should  be  brought  by  or  in  the  name  of 
and  received  Ann  Keating^  against  WiUiam  Marshy  Josias  Henry 
against  Ae  Slracey,  and  George  Edward  Graham,  in  his  Majesty's 
holds  the  pro-  Court  of  King's  Bench,  for  money  had  and  received  by 
ceeds  of  the  the  said  bankrupts  to  and  for  the  use  of  the  said  Ann 
^*  Keating ;  and  that  a  special  verdict  should  be  taken  in 

such  action  by  consent  on  a  statement  of  facts  to  be 
settled  in  manner  therein  mentioned.  And  that  the  De- 
fendants in  the  said  action  should  consent  to  judgment 
being  entered  up  in  the  said  Court,  and  in  the  court  of 
error,  for  the  said  Plaintifi^  for  the  purpose  of  the  same 

//^#(/^-       ';>.„; 

/c  'r. 
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being  carried  by  writ  of  error  before  the  House  of       1884. 
Lords.  

The  question  raised  was,  the  right  of  Mrs.  Keating  to  ^^ 

prove  against  the  bankrupt  estate  of  Marsh  and  Ciou,  a     Kbatino. 
sum  of  money  received  by  them  on  the  sale  of  stock 
bebnging  to  her,  which  stock  was  transferred  by  Henry 
Ftmnileroy^  one  of  the  bankrupts,  under  a  forged  power 
of  attorney. 

By  the  special  verdict  it  was  found  that  on  the  10th 
of  October  1819,  there  was  standing  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England^  in 
the  name  of  the  Plaintiif,  the  sum  of  12,000/.  interest 
or  share  in  the  joint  stock  called  reduced  S  per  cent 
annuities,  transferable  at  the  said  Bank  of  England. 
That  the  accounts  of  the  proprietors  of  the  said  stock 
are  kept  in  certain  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  called  ledgers ;  that  ac- 
counts are  entered  in  the  form  of  debtor  and  creditor 
-accounts  in  the  said  ledgers  of  the  whole  amount  of  the 
said  stock,  in  which  accounts  the  sums  either  subscribed 
or  transferred  to  individuals  are  stated  ks  items  to'  their 
credit  on  the  one  side  of  the  account,  and  on  the  other 
side  of  the  account  they  are  debited  with  all  sums  trans- 
ferred from  their  names ;  and  that  certain  other  books 
are  kept  by  the  Governor  and  Company  of  the  Bank  of 
Englandf  in  which  are  entered  transfers  of  the  said 
stock,  from  time  to  time,  purporting  to  be  signed  by  the 
parties  transferring  the  same^  or  their  attorney,  lawfully 
authorised.  That  upon  production  of  the  transfer 
books,  the  clerks  of  the  Governor  and  Company  of  the 
Bank  of  Englandy  who  keep  the  ledgers,  enter  the  sums 
transferred  to.  the  credit  of  the  persons  to  whom  the 
transfers  are  made  in  the  ledgers,  by  adding  those  sums 
to  their  accounts,  if  they  already  have  any,  or  by  open- 
ing new  accounts  with  such  persons,  if  they  have  not 
already  any  accounts  in  such  ledgers.  That  no  entries 
.     o  4 
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18S4.  in  the  ledgers  are  made*  without  the  authority  of  the 
entries  which  are  made  in  the  transfer  books :  but  that, 
upon  the  production  of  such  entries  in  the  transfer 
Ejbatiko.  books,  the  entries  are  made  in  the  ledgers  immediately, 
without  fiirther  enquiry  as  to  the  genuineness  thereof. 
And  that  any  person  on  whose  account  any  sum  of 
stock  appears  in  such  ledger,  is  permitted  at  any  dme, 
on  application  at  the  Bank  of  England^  to  transfer  the 
same,  or  any  part  thereof  at  his  discretion.  That  the 
accounts  are  balanced  twice  a  year,  for  the  purpose  of 
making  out  dividends ;  that  the  aggregate  amount  of 
the  balances  form  the  aggregate  of  the  said  stock ;  that 
such  aggregate  amount  is  transmitted  half  yearly  to  the 
Audit  Office  of  the  Exchequer,  for  the  purpose  of  as- 
certaining the  amount  which  will  be  wanted  for  divi- 
dends; and  that  the  dividends  are  calculated  on  the 
balance  so  ascertained.  That  an  account  is  also  once  a 
year  transmitted  to  the  Audit  Office  of  the  Exchequer, 
which  contains  the  names  of  all  persons  who  appear  by 
the  books  kept  at  the  Bank  as  aforesaid  to  be  the  pro- 
prietors of  any  part  of  the  said  annuities.  That  the 
dividends  are  paid  twice  a  year  to  the  holders  of  divi- 
dend warrants,  which  are  made  out  from  the  ledgers  in 
the  names  of  the  persons  who  appear  by  the  ledgers  to 
be  entitled  thereto. 

That  the  within  named  WiUiam  Marsh  received  the 
dividends  which  Became  due  in  respect  of  the  said  sum 
of  12,000/.  in  the  said  stock,  in  the  month  of  October 
1819,  under  and  by  virtue  of  a  power  of  attorney  dated 
the  7th  of  June  180S,  from  the  within  named  Plaintiff 
to  the  said  WiUiam  Marshy  Sir  James  Sibbaldy  Baronet, 
Josias  Henry  Stracey,  and  William  Fauntleroy,  being  the 
persons  at  the  date  thereof  composing  the  firm  of  Marshy 
Sibbald^  and  Co.,  and  paid  them  to  the  house  of  Marsh 
and  Co.,  bankers  in  Bemers  Street^  to  the  account  of  the 
Plaintiff,  who  had  a  banking  account  with  the  said 
house. 
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That  on  the  29th  of  December  1819,  an  entry  was  1834. 
made  in  one  of  the  transfer  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  purporting  to  be  a 
transfer,  —  under  a  power  of  attorney  purporting  tq  be 
granted  by  the  Plaintiff  to  the  said  William  Marsh, 
Josias  Henry  Stracei/y  George  Edward  Graham,  and 
Henry  FaunUeroy,  the  persons  who,  at  the  date  thereof^ 
composed  the  firm  of  Marsh  and  Co.,  jointly,  and  each 
of  tbem  severally, — of  9000/.  of  the  Plaintiff's  interest 
or  share  in  the  said  stock,  unto  William  Brackstone 
Tarbuti,  of  the  Stock  Exchange,  gentleman,  his  exe- 
cntors,  administrators,  or  assigns. 

That  the  power  of  attorney  under  which  the  said 
entry  was  made  was  not  executed  by  the  Plaintiff,  but 
that  the  signature  to  the  said  power  of  attorney,  pur^ 
porting  to  be  the  signature  of  the  Plaintiff,  was  forged 
by  the  said  H.  Fauntlercy  /  that  the  said  H.  Fauntlerqy 
had  not  any  authority  from  the  Plaintiff  to  make  any  such 
transfer ;  and  that  the  Plaintiff  did  not  ever  authorise 
or  request  the  Governor  and  Company  to  make  any 
transfer  of  the  said  sum  of  9000/.  in  the  said  stock,  or 
any  part  thereof. 

That  in  consequence  of  such  entry  in  the  transfer- 
book,  an  entry  was  made  in  one  of  the  ledgers  of  the 
Governor  and  Company  of  the  Bank  of  England,  by 
which  the  Plaintiff  was  debited  with  the  said  sum  of 
9000/.  reduced  S  per  cent,  annuities,  and  credit  was 
given  to  the  said  W.  B.  Tarbutt  for  the  sum  of  9000/. 
in  the  said  stock;  and  that  from  that  time  the  Plaintiff 
ceased  to  have  credit  for  the  said  sum  of  reduced  3 
per  cent  annuities  in  the  said  ledger. 

That  on  or  about  the  1 1th  of  January  1820,  the  said 
Marsh  and  Co.  purchased  for  the  Plaintiff  the  sum  of 
3000/.  reduced  3  per  cent  annuities,  and  caused  the 
same  to  be  transferred  to  the  Plaintiff,  whereby  there 
appeared  the  sum  of  6000/.  to  the  credit  of  the  Plaintiff 
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1884.  in  the  said  ledgers  kept  at  the  Bank  dlEriglandj  and  no 
more.  That  the  said  TV.  Marsh  attended  at  the  Bank  of 
England  in  the  month  of  Jpril  1820,  and  duly  received 
the  dividend  which  became  due  on  the  said  sum  of 
60002.  S  per  cent,  reduced  annuities,  on  the  5th  of  April 
1820»  and  signed  a  receipt  for  the  same,  as  the  attorney 
of  the  Plaintiff. 

That  since  the  29th  of  December  1819,  very  numerous 
transfers  of  reduced  S  per  cent  annuities,  of  sums  both 
great  and  small,  had  been  made  to  and  by  the  said  W» 
B.  Tarbtdlj  which  had  been  debited  and  credited  to  him; 
and  that  in  the  books  kept  by  the  said  Governor  and 
Company  the  said  sum  of  9000/.  reduced  3  per  cent*  an- 
nuities had  become  blended  and  mixed  with  other  stocks 
standing  in  the  said  ledgers  in  the  said  Jf»  B.  Tarbutfs 
name,  and  in  the  said  books  appeared  to  have  been 
transferred  and  assigned  by  him;  that  it  was  not  possible 
to  distinguish  the  account  to  the  credit  of  which  the 
said  9000/.  reduced  S  per  cent  annuities  stood,  which 
were  so  carried  to  the  credit  of  the  said  W.  B*  TarbuU^ 
and  debits  to  the  Plaintiff  as  aforesaid ;  and  that  no 
dividend  warrant  had  at  any  time  since  the  said  29th  of 
December  1819  been  made  out  for  or  ii^  respect  of  the 
dividends  on  the  said  9000/.  reduced  3  per  cent,  aa- 
nuities  in  favour  of  the  Plaintiff,  either  together  with  or 
apart  from  any  other  sum  of  stock,  but  that  the  dividend 
thereon  had  been  ever  since  paid  to  other  persons  ap- 
pearing on  the  said  books  to  be  the  transferees  thereof. 

That  the  Plaintiff  did  not  consent  to,  and  had  not  any 
knowledge  of  the  above  entries  or  entry  having  been 
made  in  the  books  of  the  within-named  Governor  and 
Company. 

That  upon  the  10th  of  September  1824,  the  said 
iJ.  Fauntlercy  was  apprehended  on  a  charge  of  forging 
letters  of  attorney  for  the  transfer  of  certain  other 
annuities  in  the  Bank  of  England  i  and  that  the  Go- 
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vemor  and  Company  of  the  Bank  of  England  nn-  1834. 
de^took  to  prosecute  the  said  H.  Fauntleroy.  That 
tbe  Plaintiff  informed  the  Governor  and  G)mpany  of 
the  Bank  of  England  of  the  forgery  so  committed  as 
soon  as  the  same  came  to  her  knowledge.  That  the 
said  Ch)Temor  and  G)mpany  caused  several  indict- 
ments to  be  prepared  against  the  said  Jf.  Fatmtlerojf^ 
for  forging  letters  of  attorney  for  transfer  of  parts  of 
tbe  annuities  transferable  at  the  Bank  of  England  / 
and  that  the  said  H.  Fauntleroy  was  tried  and  convicted 
upon  one  of  such  indictments  upon  the  30th  of  October 
1824,  and  executed  on  the  30th  of  Naoember  in  the 
same  year ;  but  that  neither  the  Plaintiff  nor  the  said 
Governor  and  Company  preferred  any  indictment 
against  the  said  H.  Fauntierqy^  in  respect  of  forgery  of 
the  power  of  attorney  hereinbefore  referred  to. 

That  Marsk  and  Co.  kept  an  account  with  Martin^ 
SUmtf  and  Co.,  bankers  in  the  city  of  London^  in  the 
usual  way  of  a  banker's  account;   and   that  a  pass- 
book  went  from  one  house  to  the  other  from  time  to 
time^  according  to  the  usual  practice  between  bankers. 
That  Marsh  and  Co.   kept  a  book  called  a  house* 
book,  in  which  corresponding  entries  to  those  in  the 
pass-book  ought  to  have  been  made ;  and  that,  in  the 
due  course  of  business,  the  pass-book  and  the  house- 
book  of  Marsh  and  Co.  ought  to  have  corresponded. 
That  the  house-book  was  in  constant  use  in  the  banking- 
house  of  Marsh  and  Co.,  and  that  the  pass-book  was 
frequently  brought  thither  from  the  house  of  Martin 
and  Co.;  but  that  when  it  was  at  the  banking-house 
of  MarA  and  Co.,  the  said  H.  Fauntterqjf  kept  the 
same  generally  locked  up  in  his  own  desk.    That  the 
said  H.  FauniUrty  was  permitted  by  the  other  bankers 
to  conduct  the  greater  part  of  the  business  of  the  said 
banking-house  without  their  interference;  that  they  re- 
posed great  confidence  in  the  said  H.  Fauntlerqy;  and 
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18S4.  that  the  said  H.  Fauntlerqy  made  very  many  fifdse 
entries  and  omissions  in  the  house*book,  so  that  the 
same  did  not  correspond  with  the  pass-book  in  many 
instances.  That  the  said  H.  Fauntleroy  paid  into  the 
hands  oi  Martin  and  Co,,  and  drew  out  of  their  hands, 
considerable  sums  for  his  own  individual  use,  which 
appear  respectively  in  the  pass-book,  but  not  in  the 
house-book,  and  also  made  very  many  false  entries  ia 
the  other  books  of  the  firm,  without  the  knowledge  and 
in  fraud  of  his  partners,  to  a  large  amount 

That  on  the  29th  of  December  1819  the  said  H. 
Fauntleroy  ordered  one  Thomas  Btdterfield  Simpson^ 
a  stock-broker,  to  sell  out  the  sum  of  9000^.  reduced 
3  per  cent,  annuities,  described  as  standing  in  the 
books  of  the  said  Governor  and  Company  of  the  Bank 
of  England  in  the  name  of  the  Plaintiff;  and  that  the 
aaid  T.  B.  Simpson  sold  the  same  to  the  said  JV.  B.  Tar* 
butt  for  the  sum  of  6018Z.  15s.,  which  sum  he  received 
from  the  said  W.  B.  Tarbutt.  That«  according  to  the 
course  of  business  between  the  said  ST.  B.  Simpson  and 
the  said  Marsh,  Stracey,  and  Co.,  the  said  T.  B.  Simpson 
allowed  the  said  Marsh,  Stracey,  and  Co.  one  half  of  the 
usual  commission  when  employed  by  them  to  effect  sales; 
that  upon  the  said  sale  he  allowed  one  half  of  the  commis- 
sion ;  and  that  the  said  ST.  B.  Simpson  paid  the  sum  of 
6013/.  25.  6^.,  being  the  amount  of  the  sum  so  received 
by  him  from  the  said  W.  B.  Tarbutt,  deducting  one  half 
of  the  usual  commission,  by  a  check  payable  to  the  said 
Marsh  and  Co.  into  the  hands  of  Messrs.  Martin  and 
Co.,  to  the  account  of  Marsh  and  Co. ;  and  the  same  was 
entered  by  them  in  their  pass-book  as  "  Cash  per 
Fauntleroy,^*  the  name  of  Fauntlerqy  denoting  the  name 
of  the  individual  by  or  on  whose  behalf  the  payment 
was  made.  That  no  entry  was  made,  at  any  time,  of 
the  said  sum  of  6013/.  25.  Gd.,  in  the  house-book,  or 
any  other  books  of  Marsh  and  Co.,  but  only  in  the 
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pass-book  of  that  firm  with  Martin  and  Co.;  that  it  was 
the  business  of  the  said  H.  Fauntleroy^  as  between  himself 
and  his  co-partners,  to  have  entered  the  said  sum  in  the 
lioiise*bodc,  if  it  had  been  intended  by  him  for  the 
acooDot  of  Marsh  and  Co.  That  among  the  books  kept 
by  the  said  Marsh  and  Co.,  there  was,  besides  the  said 
hoQse-book,  a  daily  balancing-book,  purporting  to  con- 
tain a  daily  record  of  the  amount  of  cash  left  in  the 
drawers  in  Berriers  Street^  and  the  amount  of  cash  at 
Martin  and  Co.'s,  as  shewn  by  the  said  house^book, 
after  the  conclusion  of  each  day's  transactions,  accom- 
panied by  a  proof  of  the  correctness  of  such  balance. 
That  the  said  H.  Fauntlercy  in  general  made  up  such 
daily  balances  in  the  said  balancing-book,  and  the  said 
sam  of  601d^  2s.  6d.  was  not  entered  in  the  house-book, 
not  in  the  daily  balancing-book,  on  the  said  29th  of 
December  1819,  or  at  any  other  time,  nor  did  the  same 
e?er  come  into  the  yearly  balances  of  the  said  house  of 
Marsh  and  Co.,  or  in  any  other  manner  into  their  books. 

That  no  individual  partner  of  the  house  of  Marsh  and 
Co.  could  draw  monies  out  of  the  said  account  of 
Martin,  Stone,  and  Co.  but  by  drafts  signed  in  the 
partnership  name  or  firm ;  but  that  the  said  if.  Faunt-- 
lerty  paid  in,  and  by  means  of  such  drafts  drew  out, 
large  sums  of  money  for  his  own  individual  purposes; 
and  that  the  account  between  the  said  Marsh  and  Co. 
and  Martin  and  Co.  was  repeatedly  balanced  between 
die  said  29th  of  December  1819,  and  the  bankruptcy  of 
Mardk  and  Co. 

That  on  the  13th  of  September,  in  the  year  1824, 
in  consequence  of  the  discovery  of  the  forgeries  of 
the  said  i£  Fauntleroy,  the  said  William  Marsh,  Josias 
Henry  Stracey,  and  George  Ednoard  Graham,  became 
bankrupts;  and  a  commission  of  bankruptcy,  bearing 
date  the  16th  of  the  same  month,  was  duly  awarded 
and  issued  against  them,  under  which  they  were  duly 


18S4. 


206  TRINITY  VACATION, 

1884.  found  and  declared  bankrupts;  and  on  the  96th  of 
October  following,  the  said  H.  Fauntleroy  also  became 
bankrupt,  and  a  commission  of  bankruptcy,  bearing 
date  the  29th  of  the  same  month,  was  duly  awarded 
and  bsned  against  the  said  H»  Fauntleroy^  under  which 
he  was  on  the  same  day  duly  found  and  declared 
bankrupt 

That,  in  the  month  of  April  1820,  credit  was  given 
to  the  Plaintiff  by  the  said  house  of  Marsh  and  Co. 
in  the  bankmg  account  kept  by  the  Plaintiff  with  the 
said  house,  for  the  dividend  on  the  sum  of  15,OOOA 
reduced  S  per  cent  annuities,  QOOO/.  stock,  parcel 
thereof,  being  the  9000/.  reduced  annuities  before  men- 
tioned, the  entries  respecting  the  said  dividends  being 
made  by  the  said  H.  FatmUeroyy  or  under  his  im- 
mediate direction;  and  that  from  the  month  of  April 
1820,  up  to  the  date  of  the  said  bankruptcy,  entries 
were  made  in  the  books  of  Marsh  and  Co.,  by  which 
the  Plaintiff's  account  was  credited  with  a  sum  of 
money  as  the  dividends  on  the  reduced  8  per  cent 
annuities  then  in  her  name,  including  in  such  account 
the  dividends  on  the  said  9000/.  reduced  8  per  cent 
annuities,  as  if  those  dividends  had  been  regularly 
received  from  time  to  time,  such  entries  respecting  the 
said  dividends  having  likewise  been  made  by  the  said 
H.Faunileroj/f  or  under  his  immediate  directions;  and 
that  until  after  the  apprehension  of  the  said  H,  Fount-- 
lerqy  before  mentioned,  the  said  William  Marshy  Josias 
Henry  Straceyy  and  George  Edward  Graham^  and  each 
of  them,  were  wholly  ignorant  of  the  said  forgery 
hereinbefore  mentioned. 

That  after  the  bankruptcy  the  Plaintiff  made  appli- 
cation to  the  Governor  and  Company  of  the  Bank  of 
Englandj  respecting  the  said  sum  of  9000/.  interest, 
or  share  in  the  said  stock  called  reduced  8  per  cent 
annuities,  and  that  thereupon  the  following  letter  was 
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written  by  the  attornies  of  the  Governor  and  Company       1884. 
of  die  Bank  of  England  to  the  within  named  Plaintiff: — 


"  NeiD  Bank  Buildings^  Uh  Dec.  1824.  v. 

«  The  Governor  and  Directors  of  the  Bank  oi England  ^^^n^^- 
have  had  under  their  consideration  your  claim  to  have 
9000/.  reduced  3  per  cent,  annuities,  which  formerly 
stood  in  your  name,  replaced.  They  find,  upon  en- 
quiry, that  the  stock  in  question  was  sold  and  transferred 
in  your  name  by  one  of  the  partners  of  the  late  firm  of 
Marshy  Stracey^  and  Co.,  and  that  the  produce  of  the 
stock  was  paid  into  the  funds  of  Messrs.  Marshy  Stracey^ 
and  Co. ;  you  have,  therefore,  as  the  Bank  is  advised,  a 
right  to  prove  the  amount  received  on  your  account, 
and  to  receive  a  dividend  upon  that  proof  under  Messrs. 
Manltf  Stracey^  and  Co.'s  commission.  And  we  are 
directed  by  the  Governor  and  Directors  to  request  that 
such  proof  may  be  tendered  and  enforced  by  petition, 
if  it  should  not  be  admitted  by  the  commissioners ; 
alter  which  the  bank  will  be  ready  to  replace  the 
amount  of  your  stock  so  sold,  upon  having  an  assign- 
ment of  your  proof;  and  the  dividends  on  the  stock  so 
replaced,  which  accrued  subsequent  to  the  latest  period 
at  which  they  were  credited  to  you  by  Messrs.  Marshy 
Straceyy  and  Co.,  will  also  be  paid  to  you. 

"  We  beg  to  add,  that  we  are  ready  to  afford  you 
information  and  assistance  as  to  the  evidence  by  which 
your  right  to  prove  will  be  established. 

**  Mrs.  Keating.  FresJifield  and  KayeP 

That  on  the  1st  of  August  1825  the  Governor  and 
Company  of  the  Bank  of  England,  paid  the  Plaintiff  the 
sum  of  270/.,  on  her  signing  and  entering  into  the  fol- 
lowing receipt  and  agreement :  — 

**  August  1,  1825.  Received  of  the  Governor  and 
Company  of  the  Bank  of  England  the  sum  of  270/., 
being  the  amount  which  would  have  been  payable  to  me 
by  way  of  dividend  on  9000/.  reduced  3  per  cent,  an- 
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18S4.  nuities,  heretofore  standing  in  my  name,  for  the  two 
half  years  ending  the  10th  day  of  October  and  5th  day 
of  Jpril  last,  if  that  stock  had  not  been  transferred,  as  I 
allege  it  to  ha?e  been,  without  any  legal  authority  from 
me. 

^*  I  say,  received  the  same,  without  prejudice  to  any 
right  I  may  have  to  prove  for  the  produce  of  the  said 
stock  under  Marsh  and  CoJs  commission,  or  my  right 
to  cldm  to  have  the  said  stock  replaced  by  the  said 
Governor  and  Company*  And  I  do  hereby  engage  (in 
caae  the  said  debts  should  be  decided  by  a  court  of  law 
to  be  provable  against  the  said  bankrupt's  estate^ 
when  required  by  the  said  Governor  and  Company, 
and  at  their  expense^  to  tender  or  cause  to  be  tendered 
a  proof  to  the  commissioners  under  the  bankruptcy  of 
Marsh  and  Ca,  in  respect  of  the  produce  of  such  stocks 
so  sold  out  by  them ;  and  in  case  such  proof  shall  be 
rgected,  to  permit  my  name  to  be  used  in  a  petition  to 
be  presented  by  and  at  the  expense  of  the  said.  Governor 
and  Company  to  the  Court  of  Chancery,  for  the  pur- 
pose of  enforcing  their  acceptance  of  such  proof  as  a 
debt  against  the  said  bankrupts'  estate,  on  being  in- 
demnified by  the  siud  Governor  and  Company  from  all 
costs,  charges,  and  expenses  which  I  may  sustain  or  be 
put  to  in  respect  thereof,  without  prejudice  to  my  right 
to  claim,  notwithstanding  such  proof,  to  have  the  said 
stock  replaced  in  my  name  by  them. 

Jnn  Keating.** 

That  the  Plaintiff  being  examined  before  the  com- 
missioners of  bankrupt  under  the  commission  awarded 
and  issued  against  the  said  Marsh  and  Co.,  entered  into 
and  signed,  by  her  agent  thereunto  lawfully  authorised, 
the  admission  following,  that  is  to  say :  ^-< 

**lh  the  Matter  of  Marsh  and  Co.  ex  parte  Jnn  KeaHng. 

The    said    Jnn    Keating    hereby  admits    that  the 

paper  writing,  bearing  date  the  22d  of  December  ISlQy 
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aad  purporting  to  be  a  power  of  attorney  from  her  to 
JKBiam  Marshy  Jotias  Hemy  Straca/j  Henry  Faunilercy, 
and  George  Edward  Grahamj  referred  to  in  the  exami- 
natioo  of  James  Benn  before  the  commissioners  on  the 
18th  of  September  last,  and  the  4th  of  June  instant,  and 
exhibited  to  the  commissioners,  was  not  executed  by 
her,  or  by  her  anthority,  but  is  forged  and  fraudulent. 
That  she  diaoovered  such  forgery  at  or  about  the  dme 
of  the  apprehension  of  Henry  Fauntleroy  in  September 
1884,  and  gave  information  thereof  to  the  Governor 
and  Company  of  die  Bank  of  England^  but  did  not 
iostitnte  any  criminal  proceedings  against  any  person  in 
reelect  of  auch  forgery ;  and  further,  that  she  the  said 
Ami  Keating  has  demanded  from  the  said  Crovemor 
and  CSompany  the  full  amount  of  stock  in  respect  of 
wUch  the  present  claim  is  made,  and  all  dividends 
thereon,  and  that  she  intends  to  insist  upon  such  de- 
mand, and  to  enforce  the  same  by  law,  if  necessary,  and 
that  lS5L,iB  the  amount  of  the  half-yearly  payment  of 
the  said  annuity,  and  that  she  has  received  the  said  sum 
of  ISSL  balf-yearly  from  the  Bank  of  England^  from 
the  dme  of  Marsh  and  Co.'s  bankruptcy  down  to  the 
present  dme,  upon  signing  a  receipt  and  undertaking 
(as  above  set  out). 

And  the  said  Ann  Keating  further  admits  that  this 
daun  is  prosecuted  by,  and  for  the  benefit,  and  at  the 
expense  of  the  Bank  of  England:  and  that  whether  the 
same  shall  fail  or  be  established,  she  insbts  upon  her 
deoumd  against  the  Bank  of  England^  as  above  stated.** 


1884. 


In  Easter  term,  1882,  judgment  was  entered  up  in 
the  Court  of  King^s  Bench,  without  argument,  for  the 
Plaintifl^  and  a  writ  of  error  being  thereupon  brought 
into  the  Court  of  Exchequer  Chamber,  the  judgment  of 
the  King*s  Bench  was  also,  without  argument,  affirmed 
m  thai  Court,  the  object  of  the  pardes  being  to  bring 
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1884.  the  matter  in  issue  before  the  ultimate  court  of  appeal^ 
without  delay;  and  thereupon  the  Defendants  below 
accordingly  brought  their  writ  of  error  in  parliamoit, 
and  assigned  general  errors.  The  Plaintiff  below  jcMned 
in  the  error. 

The  Defendants  below  contended,  that  the  judgment 
of  the  Court  of  King's  Bench,  and  the  judgment  of 
affirmance  by  the  Court  of  Exchequer  Chamber,  ought 
to  be  reversed. 

First,  Because  Mrs.  Keating  was  still  the  proprietor 
of  the  9000/.  stock.  She  could  not  be  deprived  of  her 
property  in  the  stock  by  the  wrongful  acts  of  other 
persons,  without  her  knowledge  or  consent.  The  sta- 
tutes which  create  and  define  the  nature  of  the  stock 
also  prescribe  the  only  mode  in  which  it  can  be  legally 
transferred,  and  that  mode  had  not,  in  the  present  case, 
been  adopted ;  Mrs.  Keaiin^B  rights  were  therefore  un- 
touched, and  her  property  in  the  stock  was  not  divested. 
No  fraud  or  mistake  of  the  government,  or  its  agents, 
could  change  the  right  of  a  stockholder,  from  a  right  to 
a  parliamentary  annuity  into  an  action  of  damages 
against  the  government,  or  the  bank,  or  any  other 
party  whatsoever 

Secondly,  If  it  should  be  contended  that  Mrs.  Eieat^ 
tng  might  elect  to  affirm  the  act  of  transfer,  by  sub- 
sequent recognition,  although  it  was  originally  done 
without  her  authority,  the  answer  was,  that  no  such 
affirmance  had  taken  place.  To  entitle  her  to  rely  on 
a  subsequent  recognition,  that  fact  should  have  been 
found.  And  although  she  might  affirm  an  act  done  in 
her  name  but  without  her  authority,  as  against  the  party 
doing  the  act,  no  such  right  could  be  exercised  against 
third  persons.  A  lease  under  a  power,  void  for  non- 
observance  of  the  conditions  of  the  power,  or  a  lease 
under  the  enabling  statutes,  void  for  non-observance  of 
the  requisites  of  those  statutes,  could  not  be  set  up  or 
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confirmed  by  any  act  of  tbe  lessor.  The  felonious  act  1884. 
ti  VaxaUUray  could  not  be  made  valid  by  affirmance 
against  parties  innocent  and  not  cognisant  of  the  felony: 
n<yr  was  it  competent  for  the  Plaintiff  below  to  maintain 
any  action,  either  against  Fauntlercy  or  any  person 
deriving  through  him,  for  restitution  of  the  property 
divested  by  the  felony,  or  any  compensation  or  damages 
in  respect  of  the  felonious  act,  without  having  pro- 
secuted the  felon. 

Thirdly,  This  action  being  for  money  had  and  re- 
ceived, could  not  be  maintained  against  Marsh  and  Co., 
who  never  did,  in  fact,  receive  the  money,  nor  was  there 
any  constructive  receipt  of  it  by  any  entry  in  their 
books,  or  acknowledgment  to  the  party  claiming  it 
Besides,  Mrs.  Keating  by  her  agreement  with  the  Bank 
of  England  had  disaffirmed  the  sale  of  the  stock,  and 
GOukL  not  now  set  it  up  as  a  valid  sale.  Further,  this 
was  an  equitable  action,  and  the  Bank  of  England^ 
being  the  real  claimants,  could  not  enforce  against 
Marsh  and  Co.  a  claim  which  arose  only  by  means  of 
their  own  negligence;  no  negligence  was  found  in  Marsh 
and  Co.,  but  even  if  there  were  negligence  on  both  sides, 
tbe  parties  were  in  pari  delicto^  and  the  rule,  potior  est 
conditio  possidentis^  applied. 

For  the  Plaintiff  below  it  was  contended,  that  whatever 
might  be  the  abstract  right  of  proprietors  of  interests  in 
the  public  funds  to  continue  such  till  they  should  have 
assigned  those  interests;  yet,  in  the  present  case,  Mrs. 
Keatif^s  title  in  the  bank  books  had  been  destroyed,  and 
her  stock  had  been  so  dealt  with  by  means  of  entries  in 
those  books,  the  public  records  of  title,  not  only  that 
other  persons  had  got  into  possession  of  the  dividends, 
but  that  it  could  not  now  be  ascertained  to  whose  ac« 
count  the  sam^  had  been  placed,  so  that  it  had  become 
impossible  to  restore  it  to  her  in  specie;  and  though 
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18S4>.  sbe  might  possibly  be  entitled  to  nuuntain  an  actioii 
against  the  Bank  of  England^  that  would  not  give  her 
her  stock,  but  damages.  Neither  the  bank  nor  the 
government  could  create  stock.  If,  therefore,  the  stock 
of  a  public  creditor  was  transferred  from  his  name,  and 
was  so  dealt  with  that  it  could  not  be  ascertained  in 
whose  name  or  names  the  various  portions  of  the  spe- 
cified stock  now  stood,  no  means  existed  to  recover  that 
which  could  no  longer  be  identified.  Stone  y.  Marsh  (a). 
Ex  parte  BoUand  in  re  Marsh  and  Others  (6),  Stracey  v. 
The  Bank  of  England,  (c) 

And  the  stock  in  question  having  been  sold  by  order 
of  one  of  the  partners  of  the  house  of  Marsh  and  Co., 
who  were  Mrs.  Keatin^s  bankers,  and  her  agents  in 
regard  to  that  stock,  and  the  produce  having  been 
paid  to  the  said  house,  they  were  liable  in  an  action  for 
money  had  and  received  to  account  to  her  for  the  sum 
so  received. 

Park  J.  now  delivered  the  opinion  of  the  Judges  as 
follows :  — 

The  question  which  your  Lordships  have  been  pleased 
to  propose  for  the  opinion  of  His  Majesty's  Judges 
amounts  in  substance  to  this ;  whether  the  produce  of 
stock  formerly  standing  in  the  name  of  Mrs.  Ann 
Keating^  the  Plaintiff  below,  but  transferred  out  of  her 
name  on  the  29th  of  December  1819,  without  her 
authority,  and  under  a  power  of  attorney  which  had 
been  forged  by  one  of  the  partners  of  the  Defendants 
below,  the  bankers  of  Mrs.  Keating^  which  partner  has 
been  since  convicted  and  executed  for  another  forg^rj^ 
can,  under  the  circumstances  stated  in  the  spedal 
verdict,  be  considered  as  money  had  and  received  by 

(a)  6B,SfC.55l.  (e)  6  Bin^  754^ 

(h)  lM<nUaffuSfM.3l5. 
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the  surviving  partners  to  the  use  of  the  Plaintiff  below,        1884. 

and  be  recovered  by  her  in  that  form  of  action.    And       

after  hearing  the  argument  at  your  Lordships'  bar,  and  ^^^^ 
consideration  of  the  &cts  stated  in  the  special  verdict,  Kjeatuto. 
all  the  Judges  who  were  present  at  the  argument,  in* 
duding  the  Lord  Chief  Justice  of  the  Common  Pleas, 
who  is  absent  at  Nisi  Prius^  and  Mr.  Baron  Batflejff 
who  has  resigned  his  office  since  the  argument,  agree  in 
opinion  that  such  question  is  to  be  answered  in  the 
affirmative. 

The  first  objection  raised  against  the  Plaintiff's  right 
to  recover,  and  upon  which  great  reliance  has  been 
placed  at  your  Lordships'  bar,  is  an  objection  which,  if 
allowed  to  prevail,  would  be  equally  strong  against  the 
Plaintiff's  right  to  recover  damages  in  any  form  of 
action,  and  against  any  person.  It  is  objected  that  the 
Plaintiff  below  has  not  sustained  any  damage  by  the 
alleged  transfer  of  the  stock,  for  that  the  power  of  trans- 
ferring stock  is  a  power  given  by  statute,  and  the 
exercise  of  such  power  is  expressly  restrained  by  the 
statute  to  one  mode  only,  viz.,  *^by  entries  in  the 
transfer-books  kept  at  the  bank,"  which  entry,  it  is 
enacted,  ^^  shall  be  signed  by  the  parties  making  such 
transfers,  or  their  attomies,  authorised  by  writing  under 
their  hand  and  seal,"  and  that  no  other  method  of 
transferring  stock  shall  be  good.  Inasmuch,  therefore, 
as  the  supposed  transfer  of  the  stock  in  question  has 
not  been  exercised  by  that  mode,  the  entry  in  the 
transfer-book  kept  at  the  bank  not  having  been  signed 
by  the  party  making  the  transfer^  nor  by  any  attorney 
authorised  by  writing  under  her  hand  and  seal,  it  is 
contended  that  it  is  altogether  inoperative;  that  the 
stocJc  is  not  taken  out  of  Mrs«  Keatin^s  name,  but  still 
remains  hers  as  fully  as  if  no  transfer  whatever  had 
been    made  thereof;  and   the   case  of  Davis  v.   The 
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18S4.        Gcvemor  and  Conypany  of  the  Bank  qf  England{a)  is 

cited  and  relied  upon  as  aa  authority  directly  in  point 

^''*  in  support  of  such  proposition.  But  we  hold  it  to  be 
KMAjntQ.  altogether  unnecessary,  on  the  present  occasion,  to 
discuss  the  proposition  above  advanced,  or  the  authority 
of  the  case  cited  in  support  of  it ;  for  although  the 
proposition  may  be  true  to  its  full  extent,  and  the  au- 
thority of  the  case  above  ciited  in  support  of  it  may  be 
free  from  all  doubt  or  difficulty,  still,  under  the  circum- 
stances stated  in  the  special  verdict,  we  are  of  opinion 
that  the  Plaintiff  below  b  at  liberty  to  abandon  and 
give  up  all  claim  to  her  former  stock  so  standing  in  her 
name,  and  to  sue  for  the  money  produced  by  the  sale 
of  such  stock  as  for  her  own  money,  which  we  think 
has  been  sufficiently  traced  into  the  hands  of  the  De- 
fendants below. 

It  is  unnecessary  to  enlarge  upon  the  extreme  diffi*' 
culty,  or,  more  properly,  impracticability,  under  which 
Mrs.  Keating  would  be  placed,  if,  as  matters  now 
remain,  she  should  elect  either  to  receive  the  dividends 
or  to  sell  her  stock:  it  b  sufficient  to  observe,  that  the 
special  verdict  finds,  '*  that  when  stock  b  sold,  an  entry 
of  the  transfer  b  made  in  the  bank  books,  and  the  name 
of  the  purchaser  substituted  for  that  of  the  seller.  The 
dividend  warrants  are  thenceforth  made  out  in  the 
purchaser's  name,  who  receives  the  dividend,  and  the 
seller's  name  is  no  further  noticed."  Now  it  b  obvious 
that  a  transfer,  under  a  forged  power,  or  by  an  impostor, 
has  all  the  appearance,  and,  unless  impeached  by  the 
genuine  stockholder  to  the  extent  to  which  the  same 
can  be  impeached,  the  same  consequences,  as  a  genuine 
transfer:  the  transferee's  name  is  entered  in  the  bank 
books  as  the  stockholder;  the  dividend  warrants  are  made 

(a)  2Binj^.S9S. 
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oot  in  his  name;  and  he,  as  holdef  of  the  warrant,  has  1834*. 
the  right  to  insist  upon  thepaymait  of  the  dividends;  and 
in  this  particular  case^  the  fecial  verdict  finds,  **  that  it 
is  not  possible  to  distinguish  the  accounts,  to  the  credit  of  KsAfi^o. 
which  the  Plaintiff's  stock,  so  sold  under  the  power  of 
attorneys  now  stands.''  If  the  Plaintiff  below,  therefore} 
were  to  apply  to  receive  payment  of  the  dividends,  at  to 
sdl  the  stock,  she  would  be  met  with  a  difficulty, 
insuperable  jn  fact:  although  the  stock  may^  in  con- 
templation of  law,  stilt  be  vested  in  her,  it  is  certain  that 
she  could  not  either  receive  the  dividend  or  sell  the 
stock,  until  she  had  first  compelled  the  bank  to  purchase^ 
de  fkwOf  in  her  name,  an  equal  quantity  of  the  same 
stock. 

Is  she  compelled  to  adopt  this  circuitous  process,  or 
is  she  at  liberty  to  abandon  all  further  concern  with  her 
slod^  and  to  consider  the  price  which  was  paid  by  the 
purchaser  for  that  which  was  her  stock,  to  be  her 
numeyy  and  to  follow  it  into  the  hands  of  the  present 
Defendants  below? 

This,  as  before  stilted,  appears  to  us  to  be  the  question 
reserved  for  our  consideration ;  and^  upon  this  question, 
we  think  her  at  liberty  to  give  up  the  pursuit  of  the 
stock  itself,  and  to  have  recourse  to  the  price  received 
for  it,  unless  any  of  the  objections  which  have  been 
urged  at  your  Lordships'  bar  should  be  allowed  to  be 
available   under  the  particular  circumstances  of  this 


The  general  proposition,  that  where  a  party  who  has 
been  injured  has  different  remedies  against  difierent 
persons,  he  may  elect  which  of  theih  he  will  pursue,  is 
not  called  in  question.  If  the  goods  of  A.  are  wrongfully 
taken  and  sdd,  it  is  not  disputed  that  the  owners  may 
bring  trover  against  the  wrong-doer,  or  may  elect  to 
consider  him  as  his  agent,  may  adopt  the  sale,   and 
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1M4«  maintain  an  action  for  the  prioe;  but  it  is  otgected,  that 
such  general  rule  will  not  apply  to  the  presoit  case^  on 
various  grounds  of  objection  which  have  been  advanced 
on  the  part  of  the  Defendants  in  the  action. 

Those  objections  appear  to  resolve  themsdves  sub- 
stantially into  four:  fijrst,  it  has  been  urged  that  the 
transfix  in  this  case  being  an  act,  not  voidable  only,  bat 
absolutely  voidi  it  is  incapable  of  being  confirmed  by 
any  voluntary  election  of  the  party  who  has  made  it: 
Secondly^  that,  at  all  events,  in  thk  case  such  elecdonis 
taken  away,  upon  grounds  of  public  policy;  for  that  tbe 
sale  of  the  stock  having  been  made  through  the  medium 
of  a  felony,  to  allow  the  maintenance  of  this  action 
would,  in  effect,  be  to  affirm  a  sale  completed  through  a 
felony,  and  would  give  the  Plaintiff  a  right  of  actioo, 
arising  immediately  out  of  the  felony  itself:  Thirdly,  that 
it  does  not  appear,  from  the  fiicts  found  in  the  special 
verdict,  that  the  money  produced  by  the  sale  of  the 
stock  came  to  the  hands  of  the  present  Defendants  under 
such  circumstances  as  would  constitute  it  money  bad 
and  received  by  the  Defendants  below  to  the  use  of  tbe 
Plaintiff:  and,  lastly,  that  by  the  subsequent  transactionB 
between  tbe  Plaintiff  and  the  Bank  of  Ikglandf  she  has 
lost  any  right  of  action  against  the  Defendants^  if  she 
ever  possessed  it 

The  first  objection  appears  scarcely  to  apply  to  the 
present  state  of  facts.  It  is  urged  at  the  bar,  that  a 
lease  under  a  power  being  void,  on  account  of  a  non- 
compliance with  the  terms  of  the  power,  or  a  lease 
under  the  enabling  statutes  being  void,  on  account  of 
the  non*observance  of  the  requisites  contained  in  thoae 
actSj  such  void  lease  cannot  be  set  up  or  confirmed  by 
any  act  of  the  lessor;  but  these  instances  only  prove 
that  acts  done  to  confirm  the  lease  itself  are  nugatoiy, 
and  that  the  estate  of  the  lessee  remains  prcicisely  tbe 
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same  as  before  aich  acts  of  coafirmatioii.  Here  the  18S4. 
fiNTiner  owner  of  the  stock  does  not  seek  to  confirm  the 
tkle  of  the  transferee  of  the  stock.  No  act  done  by  her 
is  done  eo  iniuiid ;  it  is  perfectly  indifferent  to  her^ 
whether  the  right  of  the  transferee  to  hold  the  stock  is 
strengthened  or  not  She  is  loqking  only  to  the  right 
of  recovering  the  pnrchase  money ;  and  i^  in  seeking  to 
recover  that,  she  does  not,  by  her  election,  make  the 
right  of  the  purchaser  weaker,  it  can  be  no  objection 
that  she  does  not  make  it  better.  In  fact,  however,  the 
interest  of  the  purchaser  of  the  stock  is  so  far  collate- 
rally and  incidentally  strengthened,  that,  after  recovering 
the  price  for  which  it  was  sold,  she  would  effectually  be 
stopped  from  seeking  any  remedy  against,  or  question-* 
ing,  in  any  manner,  the  title  of  the  purchaser  of  the 
stock. 

As  to  the  second  objection  it  may  be  admitted,  that 
the  dvil  remedy  is,  in  all  cases,  suspended  by  a  felony, 
where  die  act  complained  of,  which  would  otherwise 
have  given  a  right  of  action  to  the  Plaintiff,  is  a  felo^ 
nious  act.  Upon  this  ground,  Mrs«  Keating  would 
have  lost  any  right  of  action,  which  she  could  otherwise 
have  had  against  Fauntlercy  for  the  wrongful  sale  of  her 
stock,  without  her  authority,  by  reason  of  the  felony 
committed  by  him  as  the  means  of  selling  the  stocks 
But  this  principle  does  not  apply  to  the  present  case, 
upon  two  grounds :  —  First,  None  of  the  present  D6-> 
fendants  '  had  any  privity  or  share  whatever  in  the 
felonious  act*  There  is,  therefore,  no  felony  committed 
by  them,  in  which  the  civil  right  arising  against  them^ 
supposing  it  to  exist,  can  merge  or  be  suspended;  thejr 
are  innocent  third  persons.  And,  secondly,  FauMeny^ 
the  person  guilty  of  the  forgery,  had  suffered  the  e36-> 
treme  penalty  of  the  law  before  the  action  was  brought^ 
not  indeed  for  the  commission  of  this  particular  forgery, 
but  of  another  of  the  same  nature;  and  the  ptesent 
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lSS4fi       Plaintiff  having  given  to  the  bank  all  the  means  in  her 
power  for  prosecuting  the  felon,  it  became  impossible^ 
without  any  de&ult  in  her,  that  he  should  be  prosecuted 
and  punished  for  this  felony.     The  case^  therefore,  fidls 
within  the  principle  laid  down  by,  though  not  within  the 
precise  circumstances  of,  the  two  cases  that  were  cited 
at  the  bar,  Daakes  v.   Cooeneigh  (a),  and  Crody  v. 
Leng*{b)     As  to  the  argument,  that  to  affirm  this 
sale  is  to  affirm  a  felony,  that  point  may  be  considered 
to  have  been  decided  in  the  cause  of  Skme  and  Another 
V.  Marsh  and  Others  (c),  with  which  decision  we  entirely 
concur.    Lord  Tenterdenf  in  giving  the  judgm^it  of  the 
Court  of  King's  Bench  in  that  case,  puts  the  question, 
in  page  565*  of  that  report,  in  so  clear  a  point  of  view, 
that  it  will  be  better  to  transcribe  his  words  :*-«''  It 
was  contended  that  the  maxim  of  ratifying  a  precedent 
unauthorised  act,  and  taking  the  benefit  of  it^  cannot 
apply  to  a  void  or  felonious  act,  and  that  here  the 
Plaintiffi  were  seeking  to  ratify  the  felonious  act  of 
Fauntleroy^  and  were  making  that  act  the  ground  of 
their  demand.    In  this  latter  assertion  lies  the  fidlaqf 
of  the  Defendant's  argument    The  assertion  is  in- 
correct in  feet;  the  Plainti£&  do  not  seek  to  ratify  the 
felonious  act ;  th^  do  not  make  that  act  the  ground  of 
their  demand.    The  ground  of  their  demand  is  the  actual 
receipt  of  the  money  produced  by  the  sale  and  transfer 
of  their  annuities.     The  sale  was  not  a  felonious  ac^ 
neither  was  the  transfer,  nor  the  receipt  of  the  money. 
The  felonious  act  was  antecedent  to  all  these,  and  was 
complete  without  them,  and  was  only  the  inducement  to 
the  Bank  of  England  to  allow  the  transfer  to  be  made." 
We  think,  therefore,  upon  the  reasons  above  given, 
that  this  second  objection  fells  to  the  ground. 

(a)  Style*9  Rep.  347.  (c)  6  B.  6^  C,  551. 
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BqI  it  18  objected,  thirdly,  that  the  proceeds  of  the        1854. 

sale  of  the  stock  never  came  into  the  hands  of  the  De«       

fendaols,  so  as  to  be  money  received  by  them  to  the  use  ^^^^ 
of  the  Plaintiff;  and  the  consideration  of  this  objection  KxAxiKe, 
involvea  two  questions :  -—  First,  did  the  money  actually 
come  into  the  possession  of  the  Defendants?  Secondly, 
if  it  ever  was  in  their  possession,  had  the  Defendants 
the  means  of  knowledge^  whilst  it  remained  in  their 
hands,  that  it  was  the  money  of  the  Plainti£^  and  not 
the  money  of  FawUleroy.  As  to  the  first  point,  the 
special  verdict  finds  expressly  that  Sn/g^sonj  the  broker, 
paid  the  sum  of  60132.  2f.  6(f.,  being  the  amount  of  thq 
som  received  from  Tarbutt  (deducting  one  half  of  the 
usual  commission),  by  a  check  payable  to  Marsh  and 
Cq»  into  the  hands  of  Martin  and  Co.  to  the  account 
of  JUbrsft  and  Co^  at  the  precise  time  of  such  payment ; 
tbevefiire  there  can  be  no  doubt  but  that  it  was  as  much 
money  nnder  their  control  as  any  other  money  paid 
m  at  Martin  and  Co/s  by  any  customer  under  ordinary 
circamstances.  The  house  of  Mar  A  and  Co.  might 
have  drawn  the  whole  of  the  balance  into  their  own 
hands :  if  the  same  money  had  been  paid  into  Martin 
and  Co.'s  as  the  produce  of  the  Plaintiff's  stock,  sold 
nnder  a  genuine  power  of  attorney,  it  would  unquestion- 
ably have  been  received  by  all  the  Defendants  to  the 
Bse  of  the  Plaintiff  It  would  not  the  less  be  money 
receiTed  by  the  partners  of  the  firm,  -because  (as  fi)und 
in  the  special  verdict)  it  was  entered  in  the  account  as 
^  Cash  per  FaunUeroy^^  or  because  it  never  appeared 
in  the  house*book,  or  any  other  books  of  Marsh  and 
Co,  but  only  in  the  pass-book  of  that  firm  with  Martin 
and  Co.,  or  because  it  never  came  into  the  yearly  ^ 
balancing  of  the  house  of  Marsh  and  Co.,  or  in  any 
other  manner  into  their  books.  Those  several  circum- 
stanoes  prove  no  more  than  that  FaunUercify  one  of  the 
partners,  deceived  the  others,  by  preventing  the  money 
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1854.  from  being  ultimately  brought  to  tlie  account  of  the 
house  i  but  as  between  them  and  the  person  by  the  sale 
of  whose  stock  it  was  produced,  we  think  the  fraud  of 
KjBATiNe.  their  partner  Fatmilerojff  in  the  subsequent  appropri- 
ation of  the  money,  affords  no  answer  after  it  has  once 
been  in  their  power ;  and  that  it  was  so,  appears  to 
be  distincdy  stated  in  the  special  verdict. 

But  it  is  urgedi  that  the  present  Defendants  had  no 
knowledge  that  the  money  was  the  propeity  of  the 
Plaintiff,  being  perfecdy  ignorant,  as  the  special  verdict 
finds,  of  the  commission  of  the  foigery,  of  the  sale  of 
the  stock,  or  the  payment  of  the  produce  of  such  sale, 
into  their  account  at  Martin  and  Co/s* 

It  must  be  admitted  that  they  were  so  fax  imposed 
upon  by  the  acts  of  their  partner,  as  to  be  ignorant  that 
the  sum  above  mentioned  was  the  produce  of  the  Plain- 
tiff's  stock ;  but  it  is  equally  clear  that  the  Defendants 
might  have  discovered  the  payment  of  the  money  and 
the  source  from  which  it  was  derived,  if  they  had  used 
the  ordinary  diligence  of  men  of  business. 

If  they  had  not  the  actual  knowledge,  they  had  all 
the  means  of  knowledge ;  and  there  is  no  principle  of 
law  upon  which  they  can  succeed  in  protecting  them- 
selves from  responsibility,  in  a  case  wherein,  if  actual 
knowledge  was  necessary,  they  might  have  acquired  it 
by  using  the  ordinary  diligence  which  their  calling 
requires. 

As  to  the  last  ground  of  objection  to  the  Plaintiff^s 
right  to  recover,  it  is  argued,  that  by  the  agreement 
into  which  she  entered  wiUi  the  bank,  and  under  which 
she  has  received,  from  the  time  of  the  sale,  the  dividends 
which  would  have  become  due,  she  has  disaffirmed  the 
sale,  with  a  full  knowledge  of  all  the  facts,  and  there- 
fore cannot  now  be  allowed  to  set  it  up  as  a  valid  sale. 

But  it  appears  to  us,  that  it  is  sufficient  to  look  at  the 
terms  of  such  agreement  to  give  an  answer  to  the  objec- 
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don.    That  agreement  expressly  reserves  to  Mrs.  KeaU       ISS^. 

ing  tbe  right  to  have  recourse,  either  to  the  bank  or        

the  present  Defendants  for  her  remedy,  as  she  may  be  ^^^>^ 
advised.  It  therefore  leaves  the  question,  whether  the  Keating. 
sale  b  affirmed  or  not,  completely  in  uncertainty,  until 
she  makes  her  election  to  have  recourse  to  the  one  or 
the  other ;  and  the  agreement  is  one  which  causes  no 
disadvantage  to  the  rights  of  the  Defendants,  who,  if 
liable^  can  only  be  liable  once  to  the  payment  of  the 
mon^  actually  received,  whether  the  bank  have  in  the 
mean  time  advanced  the  dividends  or  not. 

Upon  the  wholes  therefore,  we  beg  to  state  our 
opinion  to  be,  that,  upon  the  question  which  has  been 
proposed  to  us  by  your  Lordships,  A»  has  the  right  to 
recover  the  produce  of  her  stock  against  the  surviving 
partners  of  the  firm,  who  received  it  under  the  circum- 
stances stated  in  the  special  verdict  in  an  acdon  for 
money  had  and  received  to  her  use. 

The  Lord  Chief  Justice  of  the  Common  Pleas  desires 
to  have  it  expressly  understood  that  he  fully  concurs  in 
the  (^miion  now  delivered. 

Judgment  affirmed,  without  costs. 
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IN  THE  HOUSE  OF  LORDS. 

June  25.     The  Mayor  and  Burgesses  of  Lyme  Rbois  v* 

Henley. 

Where  the  ^HIS  action  was  brought  by  Henley^  the  Pluntiff 

^^8^°^  ^^^^^  ^^^  *«  Defendante  below,  for  the  mm- 

fee  fann  to  a  performance  of  certain  repaivs  directed  by  thar  diarteri 

corporation,  whereby  special  damage  had  been  incurred  from  the 

them  ^  a  ^'^*  ^^^  ^®  declaration  in  the  first  count  stated  that 

part  of  the  Whereas  heretofore,  and  before  the  committing  of  ^e 

^t'lh^^  grievances  by  the  said  Defendants,  as  hereinafter  next 

ahoiild  repair  mentioned,  to  wit^  on  the  20th  ofJune^  in  the  lOth  year 

the  hanks,       of  the  reign  of  our  late  sovereign  Charles  I.,  to  wil^  at 

mounda.  8ea«*     •  •  i      /•  v         •■>     .     .      t  «»  »^ 

shores  and      "^^  parish  oi  Ljpne  Begts^  m  the  county  oi  Dorset  oar 

pierwithin      said  late  sovereign  lord,  by  his  certain  lettars  patent^ 

Hdd^t       ^"'y  ^^'^  ^^  ^^^^  behalf  after  reciting  as  therein  is  re* 

an  action  lay    cited,  did  for  himself,  his  heirs,  and  successors  (amongst 

against  the      other  things)  give,  grant,  and  confirm  to  the  mayor  and 

tibeirait  of  an  '^ui'g^^^  oi Lyme  Regis  aforesaid,  and  their  successors, 

individual,       the  borough  or  town  o(  lA/me  Regisj  and  also  all  that 

^^U^IH    the  building  called  the  pier^uay  or  cob  of  Lyme  R^is, 

jured  hy  the     ^^^h  all  and  singular  the  liberties,  privileges,  profits, 

sea  in  conse-    franchises,  and  inmiunities  to  the  same  town,  or  to  the 

neglect  of  the  ^^  pier-quay  or  cob,  in  any  wise  howsoever  belong- 

corporation  to  ing  or  appertaining;  to  have,  hold,  and  enjoy  the  afore- 

Ihore'^Md'^"  ^^  borough  or  town,  and  also  all  that  the  building 

mounds.  aforesaid,  called  the   pier-quay  or  cob  of  Lyme  Regis^ 

with  all  and  singular  the  liberties,  franchises,  privileges, 

and  immunities,  to  the  aforesaid  mayor  and  burgesses 

of  the  borough  aforesaid,  and  their  successors,  to  the 

only  and  proper  use  and  behoof  of  the  said  mayor  and 

9  6^  ^^^'    ^^^S^^^  o^  the  borough  aforesaid,  and  dieir  successors, 
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in  fee  fiirm  for  ever,  yielding  of  fee  farm  to  our  said  late       18S4. 

sovereign  lord  Charles  I.,  his  heirs  and  successors,  of       -^— 

and  for  the  aforesaid  borough  or  town,  with  its  liberties    ^®  Mayor 

andBargesseii 
and  franchises,  as  in  the  said  letters  patent  in  that  behalf      of  Ltmb 

mentioned :  And  our  said  late  sovereign  lord  Charles  I.  Bxau 

did  fiirther,  for  himself,  his  heirs,  and  successors,  par-  Henlet 

don,  remise,  and  release  to  the  same  mayor  and  bur-  charter  of 

gesses  of  the  borough  or  town  aforesaid,  and  their  sue-  lo  Car.  i.  wt 

r  ^         ^  t  1      *•    t  .  out  in  the  de- 

oessors  for  ever,  twen^-seven  marks,  parcel  of  thirty-  damtion  with 
two  marks  of  the  farm  of  the  same  borough  and  the  ^^^^h^ 
liberties  thereof,  anciently  by  letters  patent,  or  in  any  Lyme  to  the 
other  manner  due  to  our  said  late  lord  king  Charles  L;  bu^sses: 
willing  not  that  the  same  mayor  and  burgesses  of  the  l^^^ts^^ 
borough  of  Lyjne  Regis  aforesaid,  in  the  county  of  Parcel  of 
Dorset  aforesaid,  or  their  successors,  or  either  or  any  the  borough ; 
of  them,  should  be  charged  of  the  further  portion  of  |;^t>^J^1,f 
the  aforesaid  farm  of  thirty-two  marks,  besides  the  afOre-  ^«  buildings, 
said  five  marks,  by  our  said  late  lord  king  Charles  I.,  thorei,  and 
or  by  his  heirs,  justices,  sheriflFs,  escheators,  clerks  of  l^"^'*^*'* 
the  market,  or  bailifis  or  ministers  of  him,  the  latis  king  belonging. 
CiaiiesI*,  his  heirs  or  successors  whomsoever,  or  of 
the  arrearages  thereof;  but  that  they  and  their  suc- 
cessors, against  our  said  late  king  Charles  I.,  his  heirs 
sad  successors,  should  be  thereafter  acquitted,  and  from 
time  to  time  for  ever  disdiarged  of  the  aforesaid  yearly 
tweo^-seven    marks,    parcel    of  the   aforesaid  yearly 
d)irty-two  marks,  any  statute,  act,  ordinance,  provision, 
or  any  charters  or  letters  patent  theretofore  made,  by 
any  of  our  said  late  king  Charles  I.'s  progenitors  to 
the  same  mayor  and  burgesses,  or  their  predecessors, 
to  the  contrary  thereof  in  any  wise  notwithstanding ; 
And  that  the  aforesaid  mayor  and  burgesses  of  the  bo-* 
f^h  of  lyme  aforesaid^  and  their  successors^  all  and 
singular  (if  the  buildings^  banks^  sea^shores,  and  all  other 
ifumnda  and  ditches  within  the  aforesaid  borough  ofLume. 
or  to  the  aforesaid  borough  in  any  wise  belonging  or 
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1884*.       appertaining^  or  situate  between  the  same  borough  and  the 
^—^       sea,  and  also  the  said  building  there  called  the  pier^quajf  or 

■ml  lliiiuiwci  ^^  ^^  ^  ^^^  ^^*'*  ^^  ^^  expenses  thenceforth^  Jhm 
of  Ltmb      time  to  time  for  ever,  should  well  and  sijfficiently  repair, 
^^^        maintain,  and  support,  as  often  as  it  should  be  necessary  or 
Hbnut.      e^cpedienti  And  further,  our  said  late  king  Charles  l^ 
by  the  said  letters  patent,  for  himself,  his  heirs  and 
successors,  did  grant  to  the  aforesaid  mayor  and  bur- 
gesses of  the  borough  aforesaid,  and  their  successors, 
dk  k*fti^      that  the  mayor  of  the  same  borough   for  the  time 
Burkat.  being  for  ever  thereafter  should  be  clerk  of  the  market 

within  the  borough  or  town  aforesaid,  and  the  liberties 
and  precincts  of  the  same ;  and  that  the  mayor  of  the 
borough  aforesaid  for  the  time  being  should  do  and 
execute,  and  might  and  should  be  able  to  do  and  exe- 
cute there  for  ever,  all  that  to  the  oflSce  of  clerk  of  the 
market  of  our  said  late  king  Charles  I.*s  household 
there  pertained  to  be  done  and  performed ;  so,  never- 
theless,  that  the  clerk  of  the  market  of  our  said  late 
king  Charles  I.'s  household  for  the  time  being,  together 
with  the  aforesaid  mayor  for  the  time  being,  might 
exercise  the  oflSce  abovesaid,  and  intromit,  when  be 
would  to  do  any  thing  which  pertained  to  the  o£Sce  of 
clerk  of  the  market  there,  in  the  borough  aforesaid, 
and  the  liberties  and  precincts  of  the  same :  And  fur- 
ther, our  said  late  king  Charles  L,  for  himself  and  his 
heirs  and  successors,  did,  by  the  said  letters  patent^ 
Grant  of  fiDM,  give  and  grant  to  the  said  mayor  and  burgesses  of 
y.^-fm.  ^^  ^^^  borough  and  town  aforesaid  and  their  suc- 

cessors, all  and  singular  the  fines,  amerciaments,  and 
sums  of  money  before  the  said  clerk  of  the  market 
of  the  town  or  borough  aforesaid,  or  the  clerk  of  the 
market  of  the  said  late  king  Charles  I.,  or  his  deputy^ 
by  either  or  any  of  the  inhabitants  of  the  borough  or 
town  aforesaid,  after  the  date  and  making  of  the  said 
letters  patent^  forfeited,  or  thereafter  to  be  forfeited 
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and  assessed  in  the  same  borough;  to  have  and  enjoy       1834.. 

to  the  same  mayor  and  burgesses  of  the  borough  afor&-       

said,  and  their  successors,  to  the  use  of  the  aforesaid  g^Brnwawoi 
mayor  and  burgesses,  and  their  successors  for  ever,  of     of  Ltmb 
the  said  late  king  Charles  l.'s  gift,  without  account,  or        Rtow 
any  other  thing  for  the  same  to  our  said  late  king      Hbnubt. 
Charles  I.,  his  heirs  or  successors,  in  any  wise  howso-  \nifaout  ac- 
e?er  to  be  rendered  or  paid,  and  to  be  levied  by  their  ®^'^*' 
own  servants  and  ministers,  without  estreats  thereof  to 
be  sent  to  the  Exchequer  of  the  said  late  king  Charles  I.: 
And,  moreover,  the  said  late  king  Charles  I.  did  will, 
and  by  the  said  letters  patent  did  for  himself^   his 
heirs  and  successors,  give  and  grant  to  the  said  mayor 
and  burgesses  of  the  borough  aforesaid,  and  their  suc- 
cessors, fiU  pofwer^  authoriiVy  and  licence  fivm  time  to  licence  to  dig 
time  far  ever  to  dig  stones  and  rocks  tn  any  places  rocks  withm 
tiatsoever,  witffin  the  borough  and  parish  of  the  tarn  ^^^a  of 
ajoresaidj  out  tf  the  sea  and  on  the  sea^^shore^  in  the  the  town  out 
lorough  and  parish  aforesaid^    adjoining    to   the  said  ontheieal 
borough  or  tawn^  for  the  reparation  and  amendment  of  the  ^^^^^^  ^' 
^crt  and  building  aforesaid^  called  the  pier^quay  or  cob,  cob,  and  com- 
and  other  necessary  reparations  and  common  vxn-ks  of  the 
same  tcfwn  and  borough^  and  belonging  and  appertaining  to 
thebuildings  aforesaid:  And  the  said  late  king  Charles  I.  ^ji^'3',7^^ 
did  also^  by  the  said  letters  patent,  will  and  grant  to  the  pediment  of 
aforesaid  mayor  and  burgesses  of  the  borough  aforesaid,         "^' 
and  their  successors,  that  the  same  mayor  and  burgesses 
and  their  successors  should  have,  hold,  use,  and  enjoy, 
and  might  and  should  be  able  fully,  freely,  and  entirely 
to  have,  hold,  use,  and  enjoy  for  ever,  all  the  liberties, 
free  customs,  privileges,  authorities,  acquittances,  and 
licences  aforesaid,  according  to  the  tenor  and  effect  of 
the  said  letters  patent,  without  the  let  or  impediment  of 
die  said  late  king  Charles  L,   his  heirs  or  successors 
whomsoever^  our  said  late  king  Charles  I.  willing  not 
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1834. 

The  Mayor 

aadBnrgeHoi 

of  Ltmb 

Rmib 

V. 

And  not  Im  in 
aoy  thing  dit«i 
turbed  by  him 
or  hJBhein, 


Doclaration 
alleges  accepU 
ance  of  char- 


andfrom 
thence  the  en- 
joyment of  all 
the  benefits, 
profits,  and 
adyantagea. 


Plaintiff  below 
in  possession 
of  messuages, 
&c.  in  the 
borough,  before 
and  at  the 
time  of  griefv- 
ances; 


and  entitled 
in  reversion  to 
others  then  in 
the  occupation 
of  his  tenants ; 


that  the  same  mayor  and  bargesses  and  inhabitants 
of  the  borough  or  town  aforesaid,  or  either  or  any 
of  them,  by  reason  of  the  premises,  or  either  or  any  of 
them,  should  be  thereof  hindered,  molested,  a^ieved, 
or  vexed,  or  in  any  thing  disturbed  by  him,  the 
said  late  king  Charles  I.,  or  by  his  heirs,  or  his  or 
their  justices,  sherifi,  escheators,  or  other  the  bailiffs 
or  ministers  of  the  said  late  king  Charles  I.,  his  heirs 
or  successors  whomsoever : 

Which  said  letters  patent  the  mayor  and  burgesses  of 
the  borough  aforesaid,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  duly  accepted,  and  the  same 
thence  hitherto  have  been,  and  still  are,  one  of  the 
governing  charters  of  the  said  borough,  to  wit,  at  the 
parish  aforesaid,  in  the  county  aforesaid.  And  the  said 
Plaintiff  further  says  that*  the  said  mayor  and  bur- 
gesses, from  the  time  of  their  acceptance  of  the  said 
letters  patent,  hitherto,  have  had,  held,  received,  and 
enjoyed  all  the  benefits,  profits,  and  advantages  granted 
to  them  by  such  letters  patent  as  aforesaid. 

And  whereas,  also,  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  said  Defendants, 
as  hereinafter  next  mentioned,  the  said  Plaintifi*  was 
lawfully  possessed  di  and  in  divers  messuages,  build- 
ings, and  closes  of  land,  with  the  appurtenances, 
situate  and  being  in  the  county  aforesaid,  to  wit,  in 
the  borough  aforesaid ;  And  whereas,  also,  before  and 
at  the  time  of  the  committing  of  the  grievances  by 
the  said  Defendants,  as  hereinafter  next  mentioned, 
divers  other  messuages,  buildings,  and  closea  of  other 
land,  with  the  appurtenances,  situate  and  being  in  the 
county  aforesaid,  to  wit,  in  the  borough  aforesaid,  were 
in  the  possession  and  occupation  of  divers  persons,  as 
tenants  thereof  respectively  to  the  said  Plaintiff,  the 
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rerersion  tberfsof  then  and  still  belonging  to  the  said  1834. 

Plaintifl^  to  wit,  at  the  parish  aforesaid,  in  the  county  

aforesaid,  all  which  said  several  messuages^  oottageS)  dRm««^ 
bttildings,  and  closes  of  land,  with  the  appurtenances,  of  Ltmb 
before  and  at  the  times  of  the  committing  of  the  several        Rboib 
grievances  by  the  said  Defendants,  as  hereinafter  next  HBNx.Br. 
mentioned,  were  abutting  on  or  near  the  sea-shore  aUtben 
there,  to  wit,  at  tlie  parish  aforesaid,  in  the  county  J^^JJ^^^j^^ 
aroresaid;  and  whereas,  also,  before  and  at  the  time  of  s«ud>ore: 
sealing  of  the  said  letters  patent,  and  acceptance  thereof,  J^^^^n*"^ 
as  aforesaid,  by  the  said  mayor  and  burgesses,,  and  also  of  charter  and 
at  the  time  of  the  committing  of  the  several  grievances  !^d%rgrieT. 
by  the  said  Defendants,  as  hereinafter  next  mentioned,  bdWin'^^lkc 
divers  buildings,  banks,  sea-shores,  and  moands,  had  were  standing 
been,  and  were  then  respectively  standing  and  being  borough, 
within  the  borough  o^ Lyme  Regis  aforesaid;  and  divers  others  were 
other  buildings,  other  banks,  other  seanshores,  and  other  boimigh)\nd 
moonds,  had  been  and  respectively  were  belonging  and 
appertaining  to  the  said   borough ;  and  divers  other  others  were 
buildings,   other  banks,    other  sea-shores,   and  other  tw^nlwrough 
mounds,  had  been  and  were  at  those  times  respectively  ^^  ^^ 
standing  and  being  and  situate  between  the  said  bo- 
rough and  the  sea,  to  wit,  in  the  borough  aforesaid ;  all  « 
which  said  buildings,  banks,  sea-shores,  and  mounds 
respectively,   at  the  tiroes  of  the  committing  of  the  all  which  at  the 
wveral  grievances  by  the  said  Defendants,  as  herein-  ancrweifand 
after  next  mentioned,  were  near  to,  and  then  and  there  f^^  ^"«*'*  *? 

beaprotecuon 

eonstitoted  and  formed,  and  were  a  protection  and  safe-  to  said  mes- 

guard,  and  still  of  right  ought  to  form  and  be  a  pro-  the^"*"* 
tection  and  safeguard  to  the  said  several  messuages, 
buildings,  and  closes  of  land,  with  the  appurtenances 
aforesaid,  and  then  and  there  hindered  and  prevented, 
and  still  of  right  ought  to  hinder  and  prevent,  the  sea, 
and  the  waves  and  waters  thereof,  from  running  or 
flowing  in,  upon,  against,  or  over  the  said  several  mes- 
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18S4.       suages,  buildings,  and  closes  of  land  aforesaid  ;  and  all 

which  buildings,  banks,  sea-shores,  and  mounds,  the 

^B^^L  ^^^  Defendants,  at  the  times  of  the  committing  of  the 
of  Ltmb      several  grievances  by  them,  as  hereinafter  next  men- 
^^■"^        tioned,  were,  under  and  by  virtue  and  in  pursuance 
Henlby.     ^^  ^^^  aforesfud   letters  patent,    and  the   acceptance 
AUeged  lia.      thereof,  as  aforesaid,  liable,  and  ought,  at  their  own 
^dwtobdow  proper  costs    and    charges,   well    and    sufficiently  to 
to«j^«ir  have   repdred,  maintained,   and  supported,   and  stfll 

are    liable,  and    ought,   at  their    own    proper   costs 
and  charges,    well  and  sufficiently  to  repair,   main- 
tain, and  support,  when  and  so  often  as  it  should  or 
as  often  ai        might  have  been,  or  shall  or  may  be  necessary  or  ex- 
^I^^J^^^^Jj,     pedient  so  to  do,  so  as  to  prevent  damage  or  injury  to 
as  to  prevent      the  Said  messuaffes,  buildings,  and  closes  of  the  said 

damage  to  said  c?  c? 

messuages  by     Plaintiff,  by  the  sea,  or  the  waves  or  waters  thereof,  to 
'^  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid : 

Yet  the  said  Defendants,  well  knowing  the  premises, 
and  not  regarding  the  said  letters  patent,  nor  their  duty 
in  that  behalf,  but  contriving,  and  wrongfully  and  un- 
Grienmce,       jastly  intending,  to  injure,  prejudice,  and  aggrieve  the 
said  Plaintiff,  and  to  deprive  him  of  the  use  and  benefit 
That  to  iigura    of  his  several  messuages,  buildings,  and  closes  in  this 
Plainuff  below,  ^^^^  gyg^  above-meutioned,  and  also  to  injure,  pre- 
judice, and  aggrieve  him,  the  said  Plaintiff,  in  his  re- 
versionary interest  of  and  in  the  said  messuages,  build- 
ings, and  closes,  in  this  count  secondly  above-mentioned, 
so  being  in  the  possession  and  occupation  of  the  said 
persons,  as  tenants  thereof  to  him,  the  said  Plaintiff,  as 
Defendants       aforesaid,  and  in  which  he,  the  said  Plaintifi^  was  so 
Januaiy,  1821,   interested,  as  aforesaid,  heretofore,  to  wit,  on  the  1st  of 
January  1821,  and  from  thence  for  a  long  space  of 
time,  to  wit,  continually  until  the  commencement  of  this 
permitted  said    suit,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
to  bf^ous*-    ^^^  wrongfully  and  unjustly  suffered  and  permitted  the 
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said  buildings,  banks,  sea-shores,  and  mounds,  to  be        I8S4. 

and  continue,  and  the  same,  during  all  the  time  afore-       

said,'  were   ruinous,    prostrate,    fallen   down,    washed  -«HBiir»Se8- 
down,  out  of  repair,  and  in  great  decay,  for  want  of      of  Lyme 
due,  needful,  proper,  and  necessary  repairing,  maintain-        Rbois 
mg,  and  supporting  of  the  same,  to  wit,  at  the  parish      Hbklet. 
aforesaid,  in  the  county  aforesaid :  by  means  of  which 
said  several  premises,  the  sea,  and  the  waves  and  waters 
thereof  afterwards,  to  wit,  on  the  same  1st  of  Jantiary  wfaerebjtbe 
1821,  and  on  divers  other  days  and  times  between  that  nidi 
day  and  the  commencement  of  this  suit,  to  wit,  at  the  ^^ 
parish  aforesaid,  in  the  county  aforesaid,  ran  and  flowed 
irith  great  force  and  violence  in,  upon,  under,  over, 
and  against  the  said  several  messuages,  buildings,  and 
closes  of  the  said  Plaintiff,  and  in  which  he  was  so 
interested,  as  aforesaid,   and   thereby  then  and  there 
greatly    inundated,    damaged,    injured,     undermined, 
washed  down,  beat  down,  prostrated,  levelled,  and  de- 
stroyed the  said  several  messuages  and  buildings,  and 
the  materials  of  the  same  messuages  and  buildings, 
together  with  divers  cart-loads  of  the  earth  and  soil, 
and  divers  acres  of  the  said  several  closes,  were  washed 
and  carried  away,  to  wit,  at  the  parish  aforesaid,  in 
the  county  aforesaid :  by  means  of  which  said  several 
premises,  the  said  Plaintiff  not  only  lost  and  was  de- 
prived of  the  use,  benefit,  and  enjoyment  of  his  said 
messuages,   buildings,   and  closes  in  this  count  first 
above  mentioned,  but  was  also  thereby  then  and  there 
greatly  injured,  prejudiced,  and  aggrieved  in  hb  re- 
versionary estate  and  interest  of  and  in  the  said  several 
messuages,  buildings,  and  closes  in  this  count  secondly 
above  mentioned,  so  being  in  the  possession  and  oo- 
cupation  of  the  said  persons,  as  tenants  thereof  to  the 
said  Plaintiff  as  aforesaid,  and  in  which  the  said  Plain- 
tiff was  so  interested  as  aforesaid :  And  the  said  Plain- 
tiff hath  been  and  is,  by  means  of  the  premises  aforesaid, 
8  3 
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1834.       otherwise  greatly  injured  and  damnified,  to  wit|  at  the 

-,,    j^  parish  aforesaid,  in  the  county  aforesaid. 

andBurgesieB       There  were  other  counts  stating  a  liability  to  the 

of  Lymm      same  repairs  by  prescription ;  and  others,  stating  it  by 

^^  reason  of  the  possession  of  certain  closes.    The  De- 

Hbklby.      fendants  below  pleaded  the  general  issue. 

The  cause  came  on  to  be  tried  before  LaUkdtde  J.  at 
the  Spring  assizes  for  the  county  of  Dorset^  in  1828, 
when  the  jury  found  a  verdict  for  the  Plaintiff  below, 
on  the  first  count  of  the  declaration,  with  100/.  damages, 
and  were  discharged  from  giving  any  verdict  upon  the 
other  counts. 

In  Easter  term  1828,  a  motion  in  arrest  of  judgment 
was  made  in  the  Court  of  Common  Pleas,  but  judgment 
was  given  for  the  Plaintiff  below.     See  5  Bingh.  91. 

The  Defendants  below  thereupon  brought  a  writ  of 
error  in  the  Court  of  King's  Bench,  where  the  judg- 
ment of  the  Court  of  Common  Pleas  was  affirmed.    See 

Upon  that  judgment  the  present  writ  of  error  was 
brought ;  on  the  ground, 

1.  That  no  liability,  by  reason  of  tenure^  was  created 
by  the  charter  of  Charles  I.,  nor  is  any  alleged  in  the 
pleading :  Bex  v.  Kerrison*  (a) 

2.  That  there  is  no  authority  for  the  liability  here 
claimed ;  the  cases  cited  by  the  Court  of  King's  Bench, 
in  giving  judgment  in  this  case,  relating  to  liabilities 
by  reason  of  prescription ;  Paine  v.  Partrich  (6) ;  or  of 
tenure;  12  Hetu  7.  ibl.  18. ;  or  of  acts  of  parliament; 
Bex  V.  Inhabitants  of  Kent  (c),  Bex  v.  Inhabitants  ofLind^ 
sey{d)9  Bex  v.  Kerrison{e)\  or  of  nuisances  to  public 
rights;  Bex  v.  Stoughton (g) ;  and  not  to  any  liability 
arising  from  the  acceptance  of  a  grant  from  the  king. 

(o)  IJif.SfS.  4S5.  (rf)  14  E(ui,  317. 

(6)  Carth.  191.  (e)  SM.SfS.  526. 

(«)  13  East,  220.  {g)  2  Sound.  157. 
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d.  That  the  remedies  for  the  non-performance  of       18S4. 
such  repairs  as  are  directed  by  the  charter  of  Charles  I. 
are  pointed  out  by  the  act  of  43  Eliz»  c.  4.,  and  by  ^^  BurmMws 
numerous  authorities,  to  be  either  a  suit  in  the  Court      of  Ltxe 
of  Chancery,  to  compel  a  proper  application  of  the        RBGfu 
funds  granted,  or  a  proceeding  on  the  part  of  the  king      HazfLar. 
for  a  forfeiture  of  the  franchise.     4  Vinevy  476.,  and  the 
cases  there  collected.     Com,  Dig.  Franchises^  Y.  3. 

4.  That  the  occupiers  of  lands  abuttbg  on  the  sea 
are  primarily  liable  to  protect  them  from  the  sea;  and 
the  liability  of  the  Defendants  below  to  protect  the 
Plaintiff  below  from  the  sea,  if  any  such  exists,  arises 
from  the  agreement  implied  from  their  acceptance  of 
the  charter  of  Charles  I.  But  no  agreement  to  become 
liable  to  do  that  for  which  others  are  primarily  liable 
will  subject  a  party  to  an  indictment,  though  the  party 
be  a  corporation  aggregate,  and  though  a  suflScient  con« 
sideration  for  the  agreement  be  shown,  and  though  the 
public  interest  is  concerned ;  Bex  v.  Mayor  of  Liver^ 
fooUp) ;  nor  will  such  agreement  release  those  in  whom 
such  primary  liability  exists ;  Jtegina  v.  Duchess  of  Bw 
cleuch.{b)  The  liability  of  the  Defendants  below  to 
an  indictment  for  non*performance  of  the  repairs  in 
qaestioD,  is  assumed,  in  the  judgment  of  the  Court  of 
King's  Bench,  as  the  ground  on  which  the  right  of 
action  for  special  damage  rests. 

5.  That  it  appears  by  the  statute  1  G.  4.  c.  99.,  for 
improving  and  maintaining  the  harbour  pier  or  cob  at 
the  port  and  borough  of  Lyme  Begisy  that  the  funds 
granted  by  the  charter  are  inadequate  to  the  repairs 
directed:  it  seems,  therefore,  absurd  to  suppose  that 
any  private  prosecutor  or  plaintiff  should  be  able  to 
compel  the  application  of  the  funds  granted  by  the  king 
for  public  purposes,  to  repairs  beneficial  to  himself 

(o)v3  East,  86.  {b)  I  SaUc.  558. 
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individually,  while  repairs  required  for  the  general  pro- 

tection  of  the  town  and  port  are  left  undone.    If  the 

and  Burgmes  ^i^^<l>^  mentioned  in  the  third  reason  were  adopted, 

of  Ltmb      the  application  of  the  funds  granted  according  to  the 

^^"        intention  of  the  king  in  granting  them,  would  be  a 

HKfUT.      defence. 

For  the  Plaintiff  below  it  was  contended,  that  every 
breach  of  public  duty  or  neglect  of  what  the  party  is 
bound  to  perform,  working  wrong  or  loss  to  another,  b 
injurious  and  actionable:  Sutton  v.  Johnstone {a)f  Biussdl 
V.  Men  of  Devon  (6). 

On  this  principle  is  founded  the  right  of  acUon  against 
sherifis,  justices,  constables,  &&;  against  a  keeper  of 
records;  Herbeit  v.  Paget (c);  against  a  ferryman,  for 
neglecting  to  keep  his  boat;  Payne  v.  Partridge {d)f 
Churchman  v.  T\instal{e);  and  against  a  corporation  for 
not  repairing  a  creek  of  the  sea;  Mayor  of  Lynn  v. 
Turner,  (g)  By  the  charter  granted  to  the.  Defendants 
below,  the  king  mlh  that  the  Plainti£&  shall  repair  the 
sea  walls;  they  accept  the  chapter,  and  by  their  acc^t- 
ance  the  words  of  the  king  enure  as  a  covenant  by  the 
Defendants  below :  JSr^'s  case.  (A)  They  neglect  their 
duty,  by  which  the  Plaintiff  below  sustains  serious  loss, 
and  this  gives  him  a  right  of  action  against  them. 

The  duty  imposed  on  the  Defendants  below  affects 
the  public  interest,  and  the  charter  is  granted  in  exercise 
of  the  royal  prerogative^  and  is  not  like  the  indenture  of 
subjects. 

The  Defendants  below  are  also  liable  by  reasons  of 
their  tenure  of  the  town  or  borough:  Callis^  p.  117. 

(a)  1  T.  R.  493.  («)  nardmy  168. 

U)  2  r.  JR.  667.  (^)  Cwop.  J2ipc86* 

(o)  1  Lw.  Rep.  64.  (A)  Cro.  Joe.  399- 
(d)  8h&w.^55.    Carih.  191. 
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They  are  also  liable  by  reason  of  their  possession  of       1884. 
the  walls  themselves :  Callisy  p,  1 1 5.  — ^— 

The  declaration  sufficiently  allies  both  these  liabilities,  ^^  Bur»Bi»eB 
and  does  not  aver  an  obligation  more  extensive  than  the      of  Lvm 
daty  required  by  the  charter.  ^^**" 


The  opinion  of  the  Judges  was  now  delivered  by 

Park  J.  The  question  proposed  by  your  Lordships 
fi>r  the  opinion  of  the  Judges  is  as  follows :  — 

The  declaration  in  an  action  on  the  case  against  a 
corporation  states,  that  before  the  committing  of  the 
grievances  by  the  Defendants,  the  king,  by  his  letters 
patent  duly  sealed,  did  give,  grant,  and  confirm  to  the 
corporation  and  their  successors  the  borough  or  town  of 
fyme  JSfgisj  also  all  that  the  building  called  the  pier- 
qoay  or  cob  of  Lyine  Begisj  with  the  liberties,  fran- 
chises, privileges,  and  immunities  to  the  same  town^ 
pier-quay  or  cob,  in  any  wise  belonging,  to  the  only 
proper  use  and  behoof  of  the  corporation,  in  fee  farm 
ibr  ever,  yielding  of  fee  farm  to  the  king,  as  in  the 
letters  patent  mentioned;  and  that  the  king  thereby 
released  to  the  corporation  part  of  an  ancient  farm  of  a 
sum  of  money  due  from  them  annually,  willing  that  the 
corporation  should  be  thereof  acquitted,  and  that  the 
corporation  and  their  successors  all  and  singular  of  the 
buildings,  banks,  sea-shores,  and  all  other  mounds  and 
ditches  within  the  said  borough,  or  to  the  said  borough 
in  any  wise  belonging  or  appertaining,  or  situate  between 
the  said  borough  and  the  sea,  and  also  the  said  building 
called  the  pier-quay,  or  the  cob,  at  their  own  costs 
and  e3Epenses  thenceforth  from  time  to  time  for  ever 
should  well  and  sufficiently  repair,  maintain,  and  sup- 
port, as  often  as  it  should  be  necessary  or  expedient 
That  the  king  also  by  the  same  charter  granted  fines 
and  amerciaments  before  the  clerk  of  the  market  without 
account,  and  a  licence  to  dig  stones  withiq  the  borough 
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1894.        and  parish  of  the  town,  out  of  the  sea  and  on  the  sea- 

shore,  for  the  reparation  and  amendment  of  the  port^ 

andBurgenM  ^^^  ^^^  *^^  pier^quay  or  cob,   and  other  necessary 

of  Ltmb      reparations  and  common  works  of  the  same  town  and 
****"        borough,  and  belonging  and  appertaining  to  the  build- 

HnnuBT.  ings  aforesaid.  The  declaration  then  avers  that  the 
charter  was  duly  accepted,  and  from  thence  hath  been 
and  still  is  a  governing  charter  of  the  borough,  and 
that  the  corporation  from  the  time  of  that  acceptance 
hitherto  have  had,  held,  received,  and  enjoyed  all  the 
bene6t8,  profits,  and  advantages  granted  to  them  by  the 
said  letters  patent.  It  then  proceeds  to  state  that  the 
Plaintiff  was,  at  the  time  of  the  committing  of  the 
grievances,  lawfully  possessed  of  a  messuage  and  land  in 
the  county  aforesaid,  to  wit,  in  the  said  borough,  which 
were  befoj^  and  at  those  times  abutting  on  or  near  the 
sea'^shore.  That  a  building,  bank,  and  sea-shore  within 
the  borough,  a  building,  bank,  or  sea-shore  belonging 
and  appertaining  to  the  borough,  and  a  building,  bank, 
or  sea-shore  situate  between  the  borough  and  sea,  aU 
which  were  there  at  the  time  of  the  sealing  and  accept- 
ance of  the  letters  patent,  and  at  the  time  of  the  com- 
mitting of  the  grievances,  and  at  the  last- mentioned 
time^  were  near  to,  and  constituted  and  formed,  and 
were  a  protection  and  safeguard,  and  still  of  right 
ought  to  be  so,  to  the  Plaintiff's  messuage  and  land 
aforesaid,  and  then  hindered  the  sea  from  flowing  upon 
and  over  that  messuage  and  land;  and  which  buildings, 
banks,  sea-shores,  and  mounds,  the  Defendants  were  at 
those  times,  by  virtue  of  the  said  letters  patent  and 
acceptance,  liable  to  repair  at  their  own  proper  costs 
and  charges,  as  often  as  it  might  be  necessary  or  ex- 
pedient to  do  so. 

A  breach  is  then  assigned  that  the  corporation  wrong- 
fully permitted  the  said  buildings,  banks,  sea-shores, 
and  mounds,  to  be  out  of  repair,  for  want  of  due»  projier, 
and  necessary  repairing  of  the  same,  by  means  of  which 
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the  PlaintiflTs  bouse  and  land  was  inundated  and  in-        1834. 
jored.  — ^^ 

After  a  verdict  upon  a^plea  of  not  guilty,  is  this  de-  gndBur«Me« 
daration  good,  and  does  it  disclose  a  sufficient  cause  of     of  Ltmb 
action  by  the  Plaintiff  against  the  corporation  ?  ^^^^ 

In  order  to  make  this  declaration  good,  it  must  ap»  HairLBr. 
pear,  first,  that  the  corporation  are  under  a  legal  ob- 
l%fttion  to  repair  the  place  in  question ;  secondly,  that 
such  obligation  is  matter  of  so  general  and  public 
concern  that  an  indictment  would  lie  against  the  cor- 
poration for  non-repair;  thirdly,  that  the  place  in 
question  is  out  of  repair;  and  lastly,  that  the  Plaintiff 
has  sustained  some  peculiar  damage  beyond  the  rest  of 
the  king^s  subjects  by  such  want  of  repair. 

The  third  and  last  requisites  are  admitted  to  be  averred 
m  this  declaration,  and  with  suflScient  words,  at  least 
after  verdict. 

The  doubt  in  this  case  arises  upon  the  first  and 
second  requisites.  With  regard  to  the  first,  it  is  argued 
that  the  corporation  have  not  by  acceptance  of  the 
charter  stated  in  the  declaration  incurred  any  legal 
oU^tion  whatever  as  to  the  repair  of  the  place  in 
qaesticMi ;  that  the  charter  does  not  contain  a  grant  on 
condition  that  the  corporation  shall  repair,  but  merely 
an  expression  of  the  king's  will  that  they  shall  repair. 

Looking  at  the  words  of  the  charter,  as  stated  in  this 
declaration,  we  are  of  opinion  tliat  it  does  cast  upon  the 
corporation  an  obligation  to  repair;  which  they,  by  ac 
cepting  the  charter,  have  adopted.  The  king  grants 
and  confirms  to  the  corporation  the  town  or  borough 
snd  pier,  with  the  liberties,  franchises,  privileges,  and 
immnnides  to  the  same  belonging,  in  fee  farm  for  ever, 
yielding  of  fee  farm  to  the  king  as  therein  mentioned ; 
and  the  king  remits  part  of  an  ancient  rent,  willing 
that  the  corporation  should  be  thereof  acquitted ;  and 
then  the  charter  goes  on  in  these  words,  **  And  that  the 
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1834.        corporation  and  their  successors,  all  and  singular,  of  tbe 

buildings,  banks,  sea-shores,  and  all  other  mounds  and 

andBurraHes  ^^^^^'^^  within  the  said  borough,  or  to  the  sidd  borough 

ofLTius      in    any  wise  belonging    or    appertaining,  or  situate 

^^fi^  between  the  said  borough  and  the  sea,  and  also  the  said 
Hbnlbt.  building  called  the  pier-quay  or  the  cob,  at  their  own 
costs  and  expenses  thenceforth  from  time  to  time  for 
ever  should  well  and  sufficiendy  repair,  maintain,  and 
support,  as  often  as  it  should  be  necessary  or  ex- 
pedient" 

Now  these  words  are  undoubtedly  an  expression  of 
the  king*s  will  that  the  corporation  should  repair ;  but 
they  are  not  the  less  a  condition  on  that  account :  on 
the  contrary,  they  show  the  consideration  for  the  grant, 
the  motive  inducing  the  king  to  make  the  grant,  and 
consequendy  the  terms  and  conditions  on  which  the 
grant  was  to  be  accepted*  What  effect  such  words 
might  have  in  a  grant  from  one  subject  to  another  it  is 
not  necessary  to  determine:  such  a  grant  between 
subjects  is  matter  of  contract  and  bargain,  strictly  so 
speaking;  but  a  grant  from  the  kmg  to  a  subject  is 
matter  of  favour,  and  the  language  used  will  be  found 
to  vary  accordingly.  Independently  of  authorities  we 
should  have  come  to  this  conclusion,  but  the  case  of 
Brel  v.  Cumberland  {a)  seems  to  us  to  be  decisive  of 
the  question.  That  was  an  action  of  covenant  by 
the  assignee  of  king  James  I.  against  the  executors 
of  the  lessee  of  a  mill  under  letters  patent  of  queen 
Elizabeth,  sealed  with  her  seal  only,  and  containing 
these  words:  —  *^Et  praedictus  WiUielmus  executores 
et  assignati  sui  praedictum  molendinum  et  domus  et 
sedificia  inde  sufficienter  reparabunt"  The  first  ques- 
tion was,  whether  these  words  in  the  letters  patent,  to 
which  the  queen's  seal  only  was  affixed^  shall  enure  as  a 

,     (a)  Cro.  Jac.  521. 
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covenant  to  bbd  the  lessee  and  his  assigns  ;  and  it  was        lSS4r. 

resolved  **that  it  should,  for  the  lessee  takes  thereby,        

because  it  is  matter  of  record  :  although  in  show  they  ^^  Btimw^ 
are  the  words  of  the  lessor  only,  yet  he  accepting      of  Ltmh 
tfiereof  and  enjoying  it,  it  is  as  well  his  covenant  in  fact,        R«oi» 
and  shall  bind  him  as  strongly  as  if  it  had  been  a      Heklbt. 
covenant  by  indenture."     So  in  the  charter  in  question, 
the  words  are  in  show  the  words  of  the  king  only,  but 
the  corporation  having  accepted  the  charter  and  enjoyed 
the  benefits  of  it,  as  is  averred  in  the  declaration,  they 
are  as  strongly  bound  as  if  they  had  covenanted  ex- 
pressly by  an  indenture. 

The  second  requisite  is,  in  truth,  that  upon  which 
this  case  wholly  turns ;  viz.,  that  the  obligation  must  be 
natter  of  so  general  and  public  concern  that  an  indict- 
ment will  lie  for  the  breach  of  it.  Now  this  depends 
principally  upon  the  construction  which  ought  to  be  put 
upon  the  words  of  the  charter.  They  are  undoubtedly 
of  a  very  general  nature, — *'  All  and  singular  the 
buildings,  banks,  sea-shores,  and  all  other  mounds  and 
ditches  within  the  said  borough,  or  to  the  said  borough 
belonging,  or  situate  between  the  said  borough  and  the 
sea."  It  is  asked,  do  these  words  embrace  every  little 
ditch  or  bank  within  the  limits  of  the  borough,  whether 
public  or  private;  and,  if  not,  where  is  the  limit?  The 
answer  is,  that  they  embrace  only  such  buildings,  banks, 
sea-shores,  mounds,  and  ditches  within  or  belonging  to 
the  borough,  or  situate  between  the  borough  and  the 
sea,  as  form  part  of  the  defences  and  safeguard  of  the 
borough  against  the  encroachments  of  the  sea.  This 
maybe  gathered  from  the  context,  from  the  word  "  sea- 
shores,'' from  the  expression  ^^  situate  between  the 
borough  and  the  sea,"  from  the  obvious  intention  and 
scope  of  the  charter,  as  stated  in  the  declaration.  It 
seems  to  ns  that  such  construction  and  limitation  of  the 
words  is  necessary  in  order  to  give  tliis  part  of  the 


236  TRINITY  VACATION, 

1884.       charter  any  meaningi  and  that  no  violence  is  done^ 
either  to  the  grammatical  or  reasonable  sense  of  the 

d  Bursmet  ^^^^^  ^V  ^^^^  constroction. 

of  Ltms  If  80»  the  next  question  which  arises  is,  whether  the 
Regis       keeping  up  the  sea  defences  of  a  town  or  borough  is 

HertjBT.  ii^citter  of  general  and  public  concern.  It  is  said  that 
the  repair  of  a  highway  or  a  bridge  is  matter  of  public 
concern,  because  all  the  king's  subjects  may  have 
occasion  to  use  it  And  why  may  not  all  the  king^s 
suligects  have  occasion  to  reside  in,  or  to  pass  through^ 
the  town  and  borough  of  Z^e  ?  It  may  be  difficult  to 
define  precisely  over  what  quantity  of  land,  or  to  how 
large  a  district,  any  benefit  must  be  extended  in  order 
to  render  such  benefit  a  matter  of  general  and  public 
concern;  but  surely  no  danger  or  inconvenience  can 
arise  from  holding  that  it  is  sufficient  if  such  benefit 
extend  to  a  whole  town  or  borough.  But  it  is  said 
that,  even  if  the  repair  of  the  sea  defences  of  a  town  or 
borough  be  matter  of  general  and  public  concern,  yet 
that  the  declaration  in  this  case  does  not  show  that  the 
particular  **  buildings,  banks,  sea-shores,  mounds,  or 
ditches,"  alleged  to  be  out  of  repair,  are  part  of  the 
sea  defences  of  the  borough,  nor  is  it  expressly  averred 
that  the  public  had  any  interest  in  them.  The  answer 
is,  that  the  buildings,  banks,  sea-shores,  mounds,  or 
ditches  in  question,  are  described  in  the  declaration  in 
the  very  words  used  in  the  charter,  as  set  out  in  the 
declaration,  and  are  expressly  averred  to  have  been  in 
existence  at  the  time  when  the  charter  was  granted  and 
accepted;  and  it  is  also  expressly  averred  that  the 
corporation  were  liable  under  the  charter  to  repair  them. 
Now  these  words  in  the  averments  of  the  declaration 
must  be  understood  in  the  same  sense  as  the  same  words 
in  the  charter;  and  as  we  are  of  opinion  that  the  true 
construction  of  them  in  the  charter  is  to  understand 
them  as  limited  to  the  sea  defences  of  the  borough,  so 
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we  think  that  they  are  to  be  taken  to  have  the  same        18S4. 

meaning  in  the  declaration,  and  to  have  the  same' effect        

as  if  the  buildings,  banks,  sea^shores,  mounds,  or  ditches      d  ««««« 
in  question,  were  expressly  averred  to  be  part  of  the      of  Ltmb 
defences  and   safi^uards  of  the  borough  and    town        Rmis 
against  the  encroachments  of  the  sea.  HnnLsr. 

And  this  opinion  is  further  strengthened  by  the  cir- 
cumstance that  the  present  objection  arises  after  verdict. 
The  effect  of  a  verdict  in  curing  defects  in  the  pleadings 
at  common  law  is  stated  correctly  in  one  of  the  last 
cases  on  the  subject,  viz.  that  of  Jackson  v«  Pesked.  {a) 
There  Lord  EUenborough  said :  —  <'  Where  a  matter  is 
so  essentially  necessary  to  be  proved,  that,  had  it  not 
been  given  in  evidence,  the  jury  could  not  have  given 
soch  a  verdict,  there  the  want  (^  stating  that  matter  in 
express  terms  in  a  declaration,  provided  that  it  contains 
terms  suflSciently  general  to  comprehend  it  in  fair  and 
reasonable  intendment,  will  be  cured  by  verdict;  and 
where  a  general  allegation  must,  in  fair  construction,  so 
fiir  require  to  be  restricted,  that  no  judge  and  no  jury 
oould  have  properly  treated  it  in  an  unrestrained  sense, 
it  may  reasonably  be  presumed,  after  verdict,  that  it  was 
so  restrained  at  the  trial ;  but,  unless  the  allegation  is  of 
such  a  nature  that  it  would  have  been  doing  violence  to 
the  terms,  as  applied  to  the  subject-matter,  to  have 
treated  it  as  unrestrained,  we  are  not  aware  of  any 
authority  which  will  warrant  us  in  presuming  that  it  was 
considered  as  restrained  merely  because,  in  the  extreme 
latitude  of  the  terms,  such  a  sense  might  be  affixed  to 
them."  Here  we  think  that  the  allegations  of  the  d&- 
daration,  as  applied  to  the  subject-matter,  do  by  reason- 
able intendment  show  that  the  buildings,  banks,  mounds, 
and  ditches  in  question  were  part  of  the  defences  and 
saf^uards  of  the  town  and  borough  against  the  en- 

(a)  IM.S^S.  234. 
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18S4.  croachments  of  the  sea^  and  particularly  of  that  part  of 
the  town  and  borough  in  which  the  Plaintiffs  property 
18  situated.  The  declaration,  therefore,  shows  a  charter 
casting  an  obligation  on  the  corporation  to  do  repairs 
of  general  and  public  concern,  and  avers  that  they  have 
omitted  to  do  such  repairs,  and  that  the  Plaintiff  has 
thereby  sustained  special  damage.  It  is  not,  indeed, 
shown  that  the  Plaintiff's  house  existed  at  the  time 
when  the  charter  was  granted ;  neither  can  this  be  neces- 
sary; for  if  the  obligation  to  repair  be  of  a  public 
nature  concerning  the  whole  borough,  the  whole  borough 
has  a  right  to  be  protected,  and  it  is  immaterial  whether 
the  inundation  affects  the  lands,  or  houses  at  any  time 
erected  on  those  lands. 

It  is,  however,  further  urged,  that  whatever  engage- 
ment the  corporation  may  be  under  as  between  them 
and  the  crown,  so  as  to  render  them  liable  either  to  a 
forfeiture  of  their  charter,  or  any  other  proceeding  by 
the  crown,  yet  that  no  stranger  can  take  advantage  of 
such  engagement  and  maintain  an  action.  It  is  ad- 
mitted that  if  their  liability  arose  by  prescription,  they 
would  be  indictable,  and  also  an  action  would  lie  for 
special  damage,  as  in  The  Mayor^  ^c.  of  Lynn  v.  7W- 
ner  (a).  Churchman  v.  Tunsial{b\  Payne  v.  Partridge  (c\ 
and  many  other  authorities,  which  it  is  unnecessary  to 
cite,  because  it  is  clear  and  undoubted  law  that,  wher- 
ever an  indictment  lies  for  non-repair,  an  action  on  the 
case  will  lie  at  the  suit  of  a  party  sustaining  any  peculiar 
damage.  Now,  we  are  unable  to  see  any  sound  dis- 
tinction between  a  liability  by  prescription,  and  a 
liability  arising  within  time  of  memory,  but  legally 
created.  We  do  not  say  that  prescription  necessarily 
implies  a  charter  or  grant,  but  it  necessarily  implies 

(a)  Cawp.S6.  (c)  Show.ZSS.    CaHh.  191. 

(b)  Hardr.  l62. 
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some  legal  origiO}  and  charter  would  be  a  legal  origin.        1854. 

Suppose  that  a  prescriptive  obligation  were  alleged,        

and  that  a  charter  granted  before  time  of  memory  were  ^^  BurK«Mi 
produced,  and  so  the  legal  origin  were  shown,  would      of Xymh 
that  destroy  the  prescription  ?     Certainly  not.     Would        B*om 
the  obligation  arising  from  that  charter  have  been  less      Henlby. 
binding  within  a  few  years  after  it  was  granted,  than  it 
is  now,  after  a  great  lapse  of  time?    Certainly  not     If, 
then,  the  origin  be  legal,  how  can  it  be  important  when 
it  took  place  ?    We  do  not  go  the  length  of  saying 
chat  a  stranger  can  take  advantage  of  an  agreement 
between  A.  and  A,  nor  even  of  a  charter  granted  by 
the  king,  where  no  matter  of  general  and  public  concern 
is  involved ;  but  where  that  is  the  case,  and  the  king, 
for  the  benefit  of  the  public,  has  made  a  certain  grant, 
imposing  certain  public  duties,  and  that  grant  has  been 
accepted,  we  are  of  opinion  that  the  public  may  enforce 
the  performance   of  those   duties  by  indictment,  and 
individuals   peculiarly  injured,   by  action.     If  it  were 
odierwise,  many  inconveniences  would  follow.     Among 
them,  in  the  case  in  question,  is  this:  that  as  the  duty 
and  the  right  to  repair  the  sea  defences  of  the  town  and 
borough  is  cast  upon  the  corporation,  no  other  person     « 
would  be  justified  in  interfering  and  doing  repairs,  how- 
ever necessary,  or,  at  all  events,  not  until  the  corpor- 
ation  had  been  called  upon,  and  neglected  to  do  them ; 
The  Earl  of  Lonsdale  v.  Nelson  {a) ;  and  it  is  doubtful, 
whether  he  would  be  justified  even  then,  the  proper 
remedy  being,  as  there  stated,  by  indictment  or  action ; 
for  nuisances  of  omission  cannot  in  general  be  abated. 

Two  of  the  Judges  have  entertained  considerable 
doubts  whether  the  declaration  contains  sufficient  words 
in  this  case  to  show  that  the  mounds  or  banks  were  of 
such  public  benefit  as  that  an  indictment  would  lie  for  not 

(a)  2  S.  4  a  302. 

VOL.  I.  R 
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18  S4.  repairing  them ;  but  agreeing  in  the  general  view  of  the 

law,  they,  as  well  as  the  rest  of  the  Judges  who  hesrd 

The  Mayor  ^^  argument,  are  of  opinion  that  the  question  proposed 

"^of  Vm^  ^y  y^^^  Lordships  must  be  answered  in  the  affirmative^ 

Rkgib  and  that  the  declaration  is  sufficient 

„  ^'  Jud&mient  affirmed. 


REGULJE  GENERALES. 

It  is  ordered,  That  from  and  after  the  last  day  of 
this  term,  where  such  parts  of  the  affidavit,  verifying  the 
certificate  of  acknowledgment,  taken  in  pursuance  of 
the  late  act  of  parliament,  respecting  fines  and  reco- 
veries, as  state  "  the  deponent's  knowledge  of  the  party 
making  the  acknowledgment,  and  her  being  of  full 
age,"  cannot  be  deposed  to  by  a  commissioner,  or  by 
an  attorney  or  solicitor,  the  same  may  be  deposed  to  by 
some  other  person,  whom  the  person  before  \vi  ira  the 
affidavit  shall  be  made  shall  consider  competent  so 
to  do. 

And  it  is  further  ordered.  That  where  more  than 
one  married  woman  shall  at  the  same  time  acknowledge 
the  same  deed,  respecting  the  same  property,  the  fees 
directed  by  the  said  rules  to  be  taken,  shall  be  taken 
for  the  first  acknowledgment  only. 
'  And  the  fees  to  be  taken  for  the  other  acknowledg- 
ment or  acknowledgments,  how  many  soever  the  same 
may  be,  shall  be  one  half  of  the  original  fees,  and  so 
also,  where  the  same  married  woman  shall  at  the  same 
time  acknowledge  more  than  one  deed  respecting  the 
same  property. 

And  where,  in  either  of  the  above  cases,  there  shall  be 
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more  than  one  acknowledgment,  all  such  acknowledg-        lSS4i. 
meDts  nmy  be  included  in  one  certificate  and  aflSdavit.  ' 

In  every  case  the  acknowledgmenflof  a  lease  and  re* 
lease  shall  be  considered  and  paid  for  as  one  acknow- 
ledgment only. 

N.  C.  TlNDAL. 

J.  A.  Park. 
J.  Oaselee. 

J.  B.  BOSANQUET. 


MEMORANDUM. 


On  the  7th  of  JuIj/^  Frederic  Tkesiger^  of  the  Inner 
Temple^  Esquire,  was  appointed  his  Majesty's  counsel ; 
and  Matthew  Davenport  HiU^  of  LincoMs  Inn^  Esquire^ 
received  a  patent  of  precedence,  to  rank  next  after  Mr. 
Thesiger.  Also,  on  the  same  day,  WiUiam  Erle^  of 
the  Inner  Temple^  Esquire,  wi^  appointed  his  Majesty's 
counsel. 

On  the  2d  of  August^  Cresswell  Cresswell^  of  the  Inner 
Temple^  Esquire,  was  also  appointed  one  of  his  Majesty's 
counsel. 


NEW   CASES 

COURT  OF  COMMON  PLEAS,       ^ 

Awn 

OTHER    COURTS. 


^ici)aelma0  Cerm> 


nrrH  tear  of  the  reign  of  william  iv. 


The  Judges  who  sat  in  Banc  daring  this  terra  were, 

TiNDAL  C.  J.  VaUGHAN  J. 

GaSELEE  J.  BOSAMQUET  J. 


PococK  V.  Mason.  Nov.  4. 

D    V.  RICKARDS  nio?ed  to  discharge  the  defendant  OmiMion  of 

from  custody  on  entering  a  common  appearance,  2^\^«"^ 
becaose  the  copy  of  the  capias  ser?ed  upon  him  at  the  ^^by"  in  the 
^e  of  the  arrest,  did  not  correspond  with  the  form  coP7  ^^  ^ 
prescribed  for  that  writ  in  the  schedule  of  2  fP.  4.  c.  S9.,  ^^LribrfbT 
bat  omitted  the   article   ^'  the  **   and   the   preposition  the  sehednle 
"iy**  in  the  mandate  to  the  sheriff  touching  the  return.    ^J^'J^^'^*' 
The  copy  ran,  **  after  execution  hereof,''  instead  of  inyalidate  aa 
^  after  the  execution  hereof; "  and,  *'  by  order  of  the  sneit. 
ttid  court,  or  any  judge  thereof"  instead  of  **  by  order 
of  die  said  court,  or  by  any  judge  thereof."    [TYit- 
^  (X  J.    The  expressions  are  equivalent ;  there  is  no 

▼OL.  I.  s 
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alteradon  in  the  meaning.]  To  ascertain  whether  or 
not  an  unfaithful  oopy  produces  auy  alteration  in  the 
meaning!  supposes  an  exertion  of  intellect  which  it  may 
be  inconvenient  to  require  at  the  hands  of  those  who 
seryp  the  ccjpy.  It  was  to  obviate  this  incooveuieBce, 
that  the  legislature  has  given  a  form,  and  required  that 
it  should  be  pursued.  Nothing  but  ordinary  care  is 
necessary  for  taking  the  copy ;  and  to  relax  the  rule 
will  encourage  loosenessi  and  open  a  door  to  endless 
discussion.  Accordingly  the  courts  have  hitherto 
required  a  literal  compliance  with  the  form,  (a)     But 


The  Court  held,  that  this  was,  in  substance,  a  oopy; 
and  Bichards 

Took  nothing. 

(a)  See  Lindredge  v.  Roe,  antd,  p.  6.  and  Price  v.  Hvaky, 
SCr.  4Jlfee.21]. 


Aiw.  7,      Baker  and  Wife,  Executrix  of  Hutchins,  t;. 

GOSTLING. 


naintifl;a 


nnHE  PlaintiiFs  declared,  among  other  things,  that  the 
testator  Hutchins^  being  possessed  of  a  messuage  for 
the  residue  of  a  term  of  thirty-one  years,  commencing 
on  the  25th  of  December  1823,  by  an  indenture  of  the 
17th  of  December  1825,  between  himself  and  the  De- 
fendant, in  consideration  of  100/.,  and  the  yearly  sum 
and  covenants  mentioned  in  the  indenture,  assigned  the 

niiaedand 

leased  to  Defendant  certain  premises  for  a  longer  term  than  Plaintiff  had  in 
them  himself:  Held,  that  a  coanterpart  of  this  indenture,  executed  by  Defendant 
only,  and  bearing  only  a  SOs«  stamp,  was  not  admissible  in  evidanoe  to  support 
an  allegation  of  asaigamant,  on  which  Defendant  had  taken  issue. 


InoomideD- 

ationoflOOI., 

aadaycaiiy 

payable  qaar* 
t^y,byin< 
denlaie 
iuider^4e- 
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messuage  to  the  Defendant  for  the  residue  of  the  tierm        1884>. 
of  years  then  to  come. 

Upon  this  allegation  of  assignment,  the  Defendant 
took  issue.  Gosruiro. 

At  the  trial  before  VaughanJ.^  the  Plaintiffii,  to  prove 
the  assignment,  gate  in  evidence^  first,  an  indenture  of 
the  Ist  of  Augua  1824,  between  Sir  Bichard  Sutton  of 
the  one  part,  and  the  testator  Hutchim  of  the  other,  by 
which  Sir  2Z.  Suitan  demised  the  premises  in  question  to 
Hutchins  for  thir^-one  years  from  the  25th  of  December 
1828,  at  the  yearly  rent  of  35/. 

They  then  put  in  the  counterpart  of  the  indentura, 
of  the  17th  of  December  1825,  between  Hutchins  of  the 
one  part,  and  the  Defendant  of  the  other.  By  that 
indentttre,  in  consideration  of  100/.,  and  the  yearly  rent 
or  sum  and  covenants  therein  mentioned,  Hutchins 
undei^emised  and  leased  to  the  Defendant  the  premises 
in  question,  to  hold  from  the  29th  oi  September  1825,  for 
thirty  years,  yielding  and  paying  the  yearly  rent  or  sum 
of  15L  by  equal  quarterly  payments.  The  counterpart 
was  stamped  with  one  stamp  of  305.  and  two  of  20;. 
each,  conformably  to  its  length,  and  signed  by  the 
Defendant  only. 
The  Defendant's  entry  was  admitted. 
On  the  part  of  the  Defendant,  it  was  objected  that,  if 
the  deed  between  Hutchins  and  the  defendant  were,^  as 
it  purported  to  be,  a  lease,  it  did  not  prove  the  alleged 
assignment;  if  U  were  an  assignment,  it  was  not  admis- 
sible, as  not  having  an  ai  valorem  assignment  stamp 
charged  upon  the  whole  consideration  expressed  for  the 
assignment;  viz.,  the  100/.  paid  down,  and  the  improved 
rent  reserved.  The  deed,  however,  was  received  in 
evidttice;  and  a  verdict  was  found  for  the  Plaintiffs, 
with  leave  for  the  Defendant  to  move  to  set  it  aside,  and 
enter  a  nonsait  on  the  above  objection. 

8  2 
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1834.  Coleridge  Serjt.  having  obtained  a  rule  nisi  accord- 

; ingly, 

Q^nuKQ.  Stephen  Serjt.  and  George  shewed  cause.  The  deed 
was  properly  received  in  evidence,  not  as  being  in  itself 
an  assignment  or  conclusive  proof  of  an  assignment, 
but  as  being,  in  connection  with  the  original  lease  from 
Sutianf  and  the  entry  of  the  Defendant,  evidentiary  of  an 
assignment.  Each  of  the  deeds  was  on  the  face  of  it  a 
lease,  and  was  therefore  properly  stamped  with  a  lease 
stamp ;  the  joint  effect  of  the  two  was  to  shew  an  assign- 
ment ;  but  they  could  not,  with  propriety,  have  borne 
any  stamp  but  such  as  the  language  of  each,  taken  by 
itself,  would  warrant  In  Price  v.  Thomas  (a),  by  in- 
denture in  the  form,  and  containing  the  usual  covenants 
of  a  lease,  A.  demised  premises  to  £.,  and  B.  and  C. 
covenanted  to  pay  the  rent ;  but  C  was  not  otherwise 
referred  to  in  the  instrument.  In  an  action  against  C, 
on  the  covenant  to  pay  rent,  it  was  held  that  the  in- 
denture was  available  against  him,  though  stamped  as  a 
lease  only,  and  that  a  deed  stamp  was  unnecessary. 

Secondly,  even  if  the  legal  effect  of  the  deed  of  De* 
cember  1825,  executed  by  Hutchinsy  was,  of  itself,  to 
operate  as  an  assignment,  there  was  no  inconsistency  in 
styling  it,  for  the  technical  purposes  of  pleading,  an  as- 
signment ;  and  at  the  same  time  treating  it,  for  fiscal  pur- 
poses, as  merely  a  lease.  In  affixing  the  charge  under 
the  stamp  act,  the  Court  looks  to  the  express  language^ 
and  not  the  legal  efiecc  of  the  instrument ;  Doe  d.  Ketile 
V.  Lewis  {b) ;  and  upon  this  principle  it  was  declared,  at 
the  stamp  office,  with  respect  to  this  identical  deed,  that 
a  more  proper  stamp  than  the  present  could  not  be 
affixed,  {c)    If  the  instrument  be  once  correctly  stamped 

(a)  %B,8^AM.ZIS.  (c)  This  was  stated  in   an 

{h)  WB.SfC.673.  affidavit. 


Bam 
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for  fiscal  purposes,  the  object  of  the  stamp  act  is  attained,        1 884« 
and  the  instrument  is  in  a  condition  to  be  exhibited  for 
legal  purposes,  under  whatever  circumstances  may  arise. 

Again,  assuming  the  deed  of  December  1825,  exe-  Goai.iir«. 
cuted  by  Hutchinsy  to  be  an  assignment,  and  to  re- 
quire an  assignment  stamp,  the  deed  executed  by  the 
Defendant  was  the  counterpart  of  the  assignment,  and, 
as  such,  was  properly  stamped.  For  all  the  parts  of  a 
deed  constitute  but  one  deed ;  Com.  Dig.  FaitSy  D.  1, 
2,  3.  2  Bl.  Com, ;  and  305.  was  a  sufficient  stamp  for 
the  assignment;  the  purchase  or  consideration  money 
expressed,  being  under  150/.  If  the  improved  rent 
for  thirty  years  were  to  be  deemed  part  of^the  con- 
sideration money  for  the  purposes  of  the  stamp  act,  the 
stamp  on  the  transfer  of  this  small  property  would 
amount  to  25/. ;  and  if  .the  counterpart  of  the  assign- 
ment were  to  be  classed  under  the  head  in  the  schedule^ 
"  Deeds  not  otherwise  charged,^'  the  stamp  on  the  coun- 
terpart would  be  1/.  155.,  when  the  stamp  on  the  original 
assignment  was  only  305.,  which  could  never  have  been 
intended  by  the  legislature.  The  Courts  put  a  miti- 
gated, and  not  a  strained  construction,  on  the  stamp  act. 
Boose  V.  Jackson  (a),  Robinson  v.  Macdonnell  (ft),  Blandjf 
V.  Herbert  (c).  Duck  v.  BraddyU  (d).  Pad  v.  Meek\e)^ 
Burleigh  v.  Stibbs{g\  Boe  v.  Davis  (A),  Mayor  of  Carlisle 
v.  Elamixe  (i),  Boone  v.  Mitchell,  {k) 

Coleridge^  in  support  of  the  double  ad  rxdorem  charge 
upon  such  a  deed  as  the  present,  referred  to  the  sche- 
dule, 55  G.  3.  c.  184. 

**  Lease,  or  tack  of  any  lands,   hereditaments,  or 

(a)  SB.S^B.  185.  (g)  5  T.  R.  465. 

(6)  SM.S^S.  228.  (h)  7  Bast,  S6S. 

(e)  gB.SfC.  396.  (i)  8  Bast,  487. 

(d)  13  Price,  455.  (k)  I  B.  S^  C.  18. 

(e)  zr.Sfj.  106. 
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IflSIr*  henteble  Mbfccts,  granied  in  contideraikm  of  a  sttm  of 
money  by  way  of  fine,  premiom,  or  graasum,  (tnd  also  of 
ayearbf  rent  amounting  to  SOL  or  upwards  (sa^e  and 
exoept  the  leases  and  tacks  hereinbefore  exempted) : 
— ^Both  the  ad  valorem  duties  payable  for  a  lease  in  con- 
sideration of  a  fine  only,  and  for  a  lease  in  consideration 
of  a  rent  only  of  the  same  amount :'' 

But  contended  that,  at  all  events,  there  being  no 
charge  in  the  stamp  act  for  a  counterpart  of  an  assign- 
ment, the  deed  must  fall  under  the  head,  *^  Deed  not 
otherwise  charged ;"  in  which  case  the  stamp  would  be 
1/.  ISs*  instead  of  !/•  10s.,  independently  of  the  two 
20i,  stamps  for  additional  length. 

Ti  VDAL  C*  J.  The  Plaintiff  and  his  wife,  as  executrix 
of  HuUhinSf  state,  in  the  declaration,  that  HuichinSf  being 
possessed  of  a  messuage,  &c.  for  the  residue  of  a  term 
of  thirty*one  years,  commencing  from  the  25th  of 
Deoember  1828,  by  an  indenture  of  the  l?th  of  Decern" 
ber  1825,  between  himself  and  the  Defendant,  in  con- 
sideration of  100/.,  and  the  yearly  sum  and  covenants 
mentioned  in  the  latter  indenture^  assigned  the  mes- 
suage to  the  Defendant  for  the  residue  of  the  term  of 
years  then  to  come*  The  Defendant  puts  in  issue  the 
fact  ^of  assignment ;  and,  at  the  trial  of  the  cause,  the 
deed  in  question  is  given  in  evidence  to  pvove  the 
affirmative  of  that  issue.  The  deed  appears  to  be  exe- 
cuted by  the  Defendant  only,  and  contains  a  demise  of 
the  premises  in  question  from  HtUchim  to  the  Defend- 
ant, in  consideration  of  1 00/.,  to  hold  fotr  thirty  years,  from 
the  29th  oi  September  185^,  yielding  and  paying  the  rent 
or  yearly  sum  of  T5L  by  equal  quarterly  payments. 

It  is  then  objected,  on  the  part  of  the  Defendant, 
that  the  deed  is  improperly  stamped.  It  bears  a  stamp 
of  1/.  105.,  and  the  question  is,  wJieiher  thia  is  the 
stamp  required  for  such  a  deed  by  the  provisions  of  the 
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tgl 


stimp  act.    The  deed  cannot  be  considered  as  w  assign* 
roeot,  because  it  is  not  executed  bj  Hfddiim  himseK 
It  is  useless,  therefore,  to  consider  what  would  be  the  pro- 
per ^n>p  if  the  deed  were  an  assignment  The  Defendant 
conteods  tbat^  at  all  events,  it  comes  under  the  head  m  the 
stamp  act  of  *<  Deed  not  otherwise  charged,'*  and  that 
the  stamp  should  have  been  1/.  15^;     We  mttst,  ther^ 
fore,  consider  whether  the  deed  could  have  been  other- 
wise  chai]ged.     The  Plaintifls  say  it  might  have  been 
charged  either  as  a  counterpart  of  an  assignment  or  a 
covDterpart  of  a  lease.    But  we  think  we  are  not  at 
liberty  to  call  it  a  connterpart  of  an  assignment,  because^ 
under  the  head  Conveyance,  in  the  sdiedute  of  the 
stamp  act,   which  specifies  assignment    among    other 
forms  of  conveyance,  there  is  no  mention  of  any  eoun^ 
terpart  of  assignmeni^  whereas,  under  the  bead  Lease, 
it  is  expressly  provided  that  the  counterpart  shall  be 
charged  in  the  manner  there  pointed  out.     When  we 
see,  therefore,  that  the  charge  Ibr  a  counterpart  is  pro- 
vided for  in  the  instance  of  a  leasei  and  is  omitted  in 
the  instance  of  an  assignment,  we  cannot  think  that 
there  was  any  intention  in  the  legislature  to  charge  such 
au  instrument  as  the  present  as  a  counterpart  of  aik 
assignment     Is  it,  then,  a  counterpart  of  a  lease?    I 
I  have  BO  hesitation  in  calling  it  such ;  but  the  Hain- 
tift,  in  their  declaration,  have  called  it  an  assignment  t 
issue  has  been  taken  on  the  fact  of  assignment;  and  this 
deed  has  been  put  in  to  prove  that  issue.     Wlien  the' 
party  himself  has  treated  it  as  an  assignment;  I  do  not 
see  how  the  objection  is  to  be  got  over,  because,  if  he 
calls  it  a  lease,  he  has  not  proved  his  issue.     I  regret 
the  decision  to  which  we  are  obliged  to  come,  but  we 
must  adhere  to  the  uniform  construction  of  the  stamp 
act 


1M4. 


Gasklee  J.     As  the  party  himself  has  treated  the  in-' 

strument  as  an  assignment,  the  objection  must  prevaiL 

s  4  S.i^-^.yif 
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The  instrument,  withoat  an  assignment  stamps  is  no 
proof  of  an  assignment 

Vauouan  J.  I  am  reloctantly  constrained  to  concur ; 
for  as  no  fraud  was  intended,  the  hardship  on  the  party 
is  great  But  the  issue  has  not  been  proved  by  the  pio* 
duction  of  a  deed  with  the  proper  stamp. 

BosANQUST  J.  I  am  of  the  same  opinion.  It  is  s 
matter  of  regret,  when  we  are  bound  to  decide  on  a 
stamp  law  contrary  to  the  justice  of  the  case.  But  here^ 
the  Plaintifib  have  declared  on  an  assignment  of  the 
residue  of  a  term ;  the  Defendant  denies  any  such  as- 
signment, and  the  parties  come  to  trial  to  setde  that 
point  In  order  to  prove  the  issue,  a  deed  is  put  in 
which  is  not  an  assignment  It  is  said,  it  is  the  counter- 
part of  an  assignment.  If  so,  it  requires  some  stamp, 
and  the  stamp  act  imposes  on  deeds  not  otherwise 
charged,  a  stamp  of  1/.  15(.  It  cannot  be  said  that 
there  is  any  charge  of  1/.  105.  for  such  a  deed  as  this; 
for  although  the  act  specifies  a  counterpart  of  a  lease^ 
there  is  no  mention  of  any  such  deed  as  a  counterpart 
of  an  assignment  The  circumstance,  that  by  such  a 
construction  of  the  act  a  higher  charge  is  imposed  on 
the  counterpart  than  on  the  original,  is  by  no  means 
conclusive  against  the  charge^  as  the  result  of  the  schedule 
in  all  its  details  might  not  have  been  foreseen. 

Rule  absolute  for  a  nonsuit,  the  Plaintiffis  not 
to  be  liable  to  costs. 
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Dosdem.  Ashman  v.  Roe.  Nov.y^ 


^T^HR  declaration  was  entitled,    ^  In  the  Common  A  dedantion 

Pleas,  June  12th,  ISS't.''  ™  ^ectmoit 

_,.  .  ,  .  1 .      t     *.       **«^  J*ot  be 

The  notice  to  the  tenant  was  to  appear  withm  the  first  entitled  of  a 

four  days  of  next  Michaelmas  term:   it  bore  date  on  term,  or  of  a 

the  15th  of  Octobery  and  was  served  on  the  17th.  paiidcukr  day 

M  01  a  term. 

7!  D.  Whatley  now  moving  for  judgment  against  the  Itissufficieiit 
casual  ejector,  if  it  be  en- 

Tle  officer  of  the  Court,  conceiving  that  the  rules  of  particular 
Michaelmas  3  W.  4.  did  not  apply  to  the  action  of  eject-  day. 
meat,  objected,  that  the  declaration  should  have  been 
entitled  of  some  term,  or  if  of  a  particular  day,  as  of 
some  term.     But 

The  Court  held  the  declaration  to  be  sufficiently  en- 
titled, and  granted  the  rule  prayed  for. 


T 


Finch  v.  Brook.  Nw.  12. 

HIS  was  a  writ  of  false  judgment  from  the  county  On  a  plea  of 
court  of  Cambridgeshire^  where,  to  debt  for  goods  ^f?\L^ \^ 
sold,  the  Defendant  pleaded   nil  debet,   except  as  to  the  jury 
XL  12s.  5d.j  parcel  of  the  demand ;  and  as  to  that  sum,  found  spe- 
that,  after  the  time  when  the  said  sum  of  1^  125.  5d.y  Def^dant's 

attorney 
edled  on  Plaintiff  and  said^  "  I  come  to  pay  you  1/.  12«.  5d,  which  Defendant 
<niei  joaf  that  the  attorney  put  his  hand  in  his  pocket,  but  did  not  produce 
the  money ;  that  Plaintiff  said^  "  1  can't  take  it^  the  matter  is  now  in  the 
binds  of  my  attorney :"  Held^  upon  writ  of  false  judgment,  that  such  finding 
^  not  warrant  a  judgment  for  Defendant. 


^\^^Ufti^py 


FnroH 
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lSS4e.  parcel,  &c.  became  due  and  payable,  and  before  the 
exhibiting  of  the  bill  of  the  Plaintiff  in  that  behalf,  to 
wit,  on,  &C.  at  &c.  and  within  the  jurisdiction  aforesaid, 

Bbook.  the  Defendant  was  ready  and  willing,  and  then  and 
there  tendered  and  offered  to  the  Plaintiff,  to  pay  the 
Plaintiff  the  said  sum  of  1/.  125.  5d^  parcel,  &c^  to  re* 
ceive  which  of  the  Defendant  the  Plaintiff  then  and 
there  wholly  refused.  Upon  which,  issue  being  joined, 
the  jury  found. 

That  the  Defendant  did  not  owe  any  part  of  the 
money  demanded,  except  as  to  the  said  sum  of 
1/.  125.  Sd,^  parcel,  &c«;  and  as  to  the  said  sum  of 
1/.  12;.  5d^  parcel,  &c.,  that  Richard  Tabram^  the  at- 
torney of  the  Defendant,  by  the  direction  and  on  the 
behalf  of  the  Defendant,  on  the  25th  of  May  1833,  and 
before  the  levying  of  the  said  plaint  by  the  Plaintiff, 
called  at  the  Plaintiff*'s  shop  in  Cambridge^  to  pay  the 
said  sum  of  1/.  12;.  Sd.^  parcel,  &c.,  and  had  the  money 
in  his  pocket  for  that  purpose.  That  Tahram  then  and 
there  saw  the  Plaintiff  in  his  shop,  and  addressed  him, 
and  said  that  he,  Tabram^  had  called  on  the  Plaintiff  to 
pay  him  a  debt  of  1/.  125.  5^.,  which  the  Defendant 
owed  to  him ;  that  Tabram  mentioned  that  precise  sum 
to  the  Plaintiff;  and  that  Tabram^  at  the  same  time,  put 
his  hand  in  his  pocket  for  the  purpose  of  taking  out  the 
said  money,  but  did  not  actually  produce  the  same: 
whereupon  the  Plaintiff,  in  answer,  said,  ^^  I  can't  take  i^ 
(meaning  the  said  1/*  125.  5^.,)  the  matter  is  now  in  tke 
hands  of  Mr.  Cooper ;"  who,  the  Plaintiff  stated,  was  the 
clerk  of  Mr.  Camion^  his  attorney.  That  Tabram  pro- 
mised to  see  Cooper^  and  went  away  for  that  purpose; 
but  having  met  and  conversed  with  another  person,  he 
forgot  to  do  so»  and  did  not  see  Cooper*  But  whether 
or  not,  upon  the  whole  matter  aforesaid,  by  the  jurors 
aforesaid,  in  form  aforesaid  found,  the  Defendant  did 
tender  and  oSiv  to  pay  to  the  Plaintiff  the  said  sum  of 
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IL  185.  Bd^  parcel,  &c^  in  manner  and  form  as  the  De»        1894. 
feadant  bad  above  in  bis  plea  alleged,  the  jurors  were 
altogether  ignorant,  and  therefore  prayed  the  advice  of 
the  Court 
The  Court  below  gave  judgment  for  the  Defendant. 

Stephen  Serjt  for  the  Plaintiff.  The  finding  of  the 
jury  does  not  support  the  pka  of  tender ;  and  the  judg* 
ment  below  must  be  reversed.  The  money  should  have 
been  actually  produced^  or  it  should  have  been  found 
that  the  Plaintiff  dispensed  with  its  actual  production ; 
and,  in  that  case^  such  dispensation  should  have  been 
specially  pleaded.  Dickinson  v.  Shee{a)  is  in  point 
There,  to  prove  the  tender,  the  defendant  gave  in 
evidencey  that  he  and  a  firiend  had  gone  to  the  chambers 
of  the  attorney  for  the  plaintiff,  and  said,  that  he  was 
Gome  to  settle  with  him  the  account  of  the  plaintiff:  that 
be  produced  a  paper  containing  a  statement  of  the 
account,  in  which  he  made  the  balance  5L  55.,  which  he 
said  he  was  ready  to  pay;  but  he  produced  no  money 
or  notes.  The  plaintiff's  attorney  said  he  could  not 
take  that  sum,  as  his  client's  demand  was  above  SL 
And  Lord  Keny<m  said,  <^  That  when  there  was  a 
dispute  as  to  the  amount  of  the  demand,  the  plaintt£^ 
by  otgecting  to  the  guaniumf  might  dispense  with  the 
teoder  of  the  actual,  or  of  any  specific  sum:  there 
ahonldy  however,  be  an  ofier  to  pay  by  producing  the 
OKmey,  unless  the  plaintiff  dispensed  with  the  tender 
expressly,  by  saymg  that  the  defendant  need  not 
produce  tf^e  money,  as  he  would  not  accept  it;  for, 
though  the  plaintiff  might  refuse  the  money  at  first,  if 
he  saw  it  produced,  he  might  be  induced  to  accept  of 
it"  To  the  same  eflfect  are  Leaiherdale  v.  Smeepstone  (6), 
Thomas  v.  Evans  {c)j  Firth  v.  Funds  {d)f  Sibling  v. 

(a)  4  JEsp.  68.  (c)  10  Etvt,  101. 

(b)  S  Cart.  Ss  P.  342«  (d)  5  T.  R.  43Ji. 
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1834.  Cone}^  (a)f  and  Com.  Dig.  Pleader^  2  W.  28.  In  Dot^ks 
V.  Patrick  {b\  the  defendant  pleaded,  and  established, 
that  he  was  discharged  by  one  of  the  plaintiffs  from 
making  the  tender.  In  Read  v.  Goldring{c\  the 
defendant's  agent  pulled  out  his  pocket-book,  but  the 
plaintiff  refused  to  adjourn  to  a  neighbouring  house  to 
receive  the  money.  In  Kraus  v«  Arnold  ((/),  there  was 
nothing  that  approached  a  legal  tender. 

Buitj  contra.  The  facts  found  by  the  jury,  establish 
a  dispensation  of  the  production  of  the  money.  The 
rigor  of  the  old  cases  has  led  to  great  injustice,  and  is 
relaxed. by  later  decisions.  In  Read  v.  Goldnng^  the 
plainuff's  refusal  to  adjourn  when  the  agent  pulled  out 
his  pocket-book,  was  held  to  constitute  a  dispensation  of 
the  actual  exhibition  of  the  money,  and  to  make  the 
tender  sufficient.  That  case  is  not,  in  substance,  dis- 
tinguishable from  the  present.  Proof  of  tender  of 
20/.  95.  6d.  has  been  held  to  support  a  plea  of  tender  of 
20/. ;  Dean  v.  James  {e) ;  and  in  Pclglass  v.  Oliver  {g\ 
Bayley  B.  said,  ^'  The  party  to  whom  a  tender  is  made, 
may  make  good  what  would  otherwise  be  insufficient, 
by  relying  on  a.diffisrent  objection.  If  he  claim  a  larger 
amount,  and  give,  that  as  a  reason  for  not  accepting  the 
money,  he  cannot  afterwards  object  that  the  money  was 
not  produced :  Lockyer  v.  Jones,  (/i)  Tiiere  is  reason 
and  good  faith  in  this  decision;  for  if  you  objected 
expressly  on  the  ground  of  the  quality  of  the  tender,  it 
would  have  given  the  party  an  opportunity  of  getting 
other  money,  and  making  a  good  and  valid  te;nder.'' 

TiNDAL  C.  J.      The  ground  on   which    I   put   my 
judgment  is  very  short.     All'  the  cases  agree  that,  in 

(a)  iVoy.  74.  (c)  ^B.&;  AdoL  5i6, 

lb)  S  T.  R.  683.  Iff)  2  Cro.  ^  Jar.  17. 

(c)  2M.SfS.  86.  Ih)  Peaks,  AT,  P.  239.  n- 
(lO  7  B.  M.  59. 
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order  to  constitute  a  sufficient  tender,  there  must  be  1834. 
an  actual  production  of  the  money,  or  a  dispensation  of 
such  production.  Here,  there  was  no  actual  production. 
Was  there  any  actual  or  implied  dispensation  ? '  Upon 
that  point  the  jury  are  silent;  and  the  case  is  before  us 
on  the  finding  of  the  jury  only.  Now,  the  jury,  if  they 
were  satisfied  that  there  had  been  impliedly  a  dis- 
pensation, might  have  found  generally  for  the  Defend- 
ant; for,  according  to  ComyrCs  Digest^  S.8.,  **  the  jury 
may  find  a  general  verdict  for  the  plaintiff,  where  the 
special  matter  found  would  be  against  him :  as,  in  tracer^ 
on  proof  of  a  demand  and  refusal,  they  may  find  for  the 
plaintiff;  but  if  it  be  found  specially,  it  will  t>e  adjudged 
no  conversion :  vide  Actum  upon  the  Case  upon  Trover^ 
(£).  On  proof  of  a  voluntary  feoffment  to  a  son,  the 
jury  may  find  it  fraudulent  as  to  creditors,  &c. ;  but  if  it 
be  round  specially,  it  will  not  be  judged  so."  But,  here, 
they  have  stated  the  special  matter  without  finding  any 
actual  or  implied  dispensation.  The  judgment  of  the 
Court  below,  therefore,  must  be  reversed. 

Gaselee  J.  I  am  of  the  same  opinion.  The  jury, 
upon  these  facts,  might  have  found  for  the  Defendant 
on  the  ground  of  a  dispensation,  as  in  trover  they  may 
find  a  conversion  from  the  circumstances  of  demand 
and  refusal;  and  had  they  found  a  dispensation,  the 
Court  would  not  have  interfered.  But  no  such  finct 
being  found,  and  no  money  having  been  produced,  the 
judgment  must  be  reversed. 

Vaughan  J.  I  regret  that  I  feel  myself  bound  to 
come  to  the  same  conclusion.  The  cases  cited  for  the 
Plaintiff  were  nearly  all  considered  in  IjOcJcyer  v.  Jones  : 
and  it  was  said  by  Mansfield  C.  J.,  in  a  later  case,  that 
great  importance  was  attached   to  the  production  of 
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tbe  money, 
to  yield. 
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the  sight  of  it  might  tempt  the  creditor 


BosAKQUBT  J.  I  agree  with  the  rest  of  the  Court, 
CD  the  gronnd  that  this  objection  arises  on  the  finding 
in  the  special  verdict,  although  I  am  not  prepared  to 
say  the  circumstances  might  not  have  warranted  ibe 
jary  in  finding  for  the  Defendant. 

Judgment  reversed. 


Nov.  IS. 

An  affidaTit 
in  justifies, 
tion  of  bail, 
omitting  to 
disclose  their 
residence^  is 
insufficient, 
notwithstand- 
ing the  Plain- 
tiff does  not 
appear  to 
oppose. 


Welsh  v.  Ltwood. 


nPHE  bail  in  this  case  were  not  opposed;  but  the 
officer  of  the  Court  refused  to  pass  them,  because 
the  affidavit  of  justification  did  not  disclose,  as  required 
by  the  new  rules,  their  place  of  residence  during  the 
last  six  montlis. 

Archbdd,  for  the  Defendant,  contended,  that  as  the 
Plaintiff  would  have  waived  the  irregularity  by  except- 
ing to  the  bail,  Bi^  v.  Dick{a\  i  fortiori^  he  waived 
it  by  not  excepting.     But 

The  Couri  held  the  affidavit  to  be  nevertheless  in- 
sufficient, and  gave  time  to  amend. 


(a)  1  Taunt.  17. 
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Mart  Slatter,  Widow,  Demandant ;  George     Nov.  14. 
SLATTERf  Tenant. 

TN  this  cause,  by  a  special  case,  it  was  stated  that  In  dower,  the 

John  Slatter  died  on  the  21st  of  October  1832,  in-  "^enant 

pleaded,  in 
testate,  and  without  issue,  leaving  Mary  SlatteTf  his  jifay  1833, 

widow,  George  Slatter  the  elder,  his  father,  and  George  **»»*  Demand- 
Sktter  the  younger,  his  brother  and  heir  at  law,  the  ^^  ^  re- 
Tenant  in  this  action,  him  surviving.  ceive  an  an- 

That  the  intestate  died  seised  as  of  fee  of  a  freehold  ^"^^  ^°  ^^ 

faction  of 
messuage  or  dwelling-bouse.  dower:  Hdd, 

That  the  intestate  also  died  possessed  of  considerable  that  the  plea 

'  ^RTAfl   HA^  flllT^ 

personal  estate,  consisting  of  stock  in  trade,  &c,  to-  ^^^^  |jy 

gether  with  6000/.  Bank  3  per  cent,  annuities  standing  shewing  the 

in  the  joint  names  of  the  intestate,  and  o(  Charles  Druce  I>emandMit's 
t  T  7       Tx  t   j^  t.T  1*1    receipt  of 

the  younger,  John  Druce^  and  Creorge  Nugent^  which  dividends  in 

said  last-mentioned   sum  of  6000/.  was  left  upon  the  September 

1833  * 
trusts  contained  in  a  certain  indenture  ot  January  18SI.       ^^j^  ^^ 

That  [the  Demandant  employed   T.  A.  Lock^  as  her  that  an  order 

attorney  and  solicitor,  to  assert  her  claims  at  law  and  ™*^®  ^":  * 

•^  suit  m  Chan- 

equity  upon  the  real  and  personal  estates  of  her  late  eery  hetween 

husband,  the  intestate.  the  Demand- 

That  George  SlaUer  the  elder,  and  George  Slatter  the  ^  J^^ 
younger,  employed  the  same  attorney  at  law  and  in  was  admia- 

equity.  f^^^  ^  ^^7 

dence  for  the 
That  the  Demandant,  on  the  22d  of  October  1832,  Pemandant 

came,  accompanied  by  one  Kitching^  to   the  freehold  in  dower^  to 

house  in  question,  and  declared  she  came  to  claim  such  ^™taiu«a  ' 

rights  as  she  was  entitled  to  as  the  widow  of  the  in-  under  which 

testate;    and  continued   therein  until  the  31st  of  that  the  dividen^ 

month,  when  the  Tenant  turned  her  out  by  force ;  and 

^  that  time  Kitchingj  in  her  presence,  and  by  her 

assent,  declared  that  she  was  entitled  to  remain  in  the 
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18S4.        house  for  forty  days  after  the  decease  of  intestate.    In 

Naoember  1832,  the  Demandant  caused  a  notice  in  writ- 

jy^^^^ ,  ing  to  be  served  on  George  Slatler  the  younger;  by 
^ULTTEB,  which  she  required  him  to  assign  her  dower  out  of  a 
Tenant  freehold  dwelling-house  of  the  intestate's,  of  which  he 
had  taken  possession.  She  commenced  the  present  ac- 
tion in  January  18SS ;  to  which  action  the  Tenant  ap- 
peared by  his  said  attorney ;  and  on  the  24th  of  Mca^ 
following,  pleaded, 

1st,  That  the  intestate  was  never  seised  of  any  estate 
whereof  he  could  endow  the  Demandant: 

2dly,  That  the  Demandant,  after  marriage,  by  a  sepa- 
ration deed  of  January  1831,  agreed  to  execute  a  deed 
releasing  her  right  of  dower : 

3dly,  That  after  the  death  of  her  husband,  she  elected 
to  receive  an  annuity  of  180/.  in  recompence  and  satis- 
faction of  dower,  and  actually  received  90/.  of  the  an- 
nuity for  one  half  year. 

The  Demandant  demurred  to  the  second  plea,  and 
took  issue  on  the  first  and  third,  on  the  15th  of  June 
1833.  The  demurrer  came  on  to  be  argued  in  JNb- 
vember  last,  when  the  Tenant  not  appearing^  the  Court 
ordered  that  judgment  should  be  entered  for  the  De- 
mandant; on  the  following  day,  judgment  was  signed 
accordingly,  and  notice  of  trial  was,  on  the  same  day, 
given  for  the  sittings  after  last  Michaelmas  term  upon 
the  issue  joined  upon  the  first  and  third  pleas. 

On  the  5th  of  June  1833,  the  Demandant  filed  her 
bill  in  the  Court  of  Exchequer  against  George  Slatter  the 
elder,  the  administrator  of  the  intestate^  and  others,  in  re- 
spect of  her  claims  upon  the  intestate's  personal  estate. 

The  said  George  Slatter  the  elder,  on  the  9th  of 
August  1833,  obtained,  by  consent,  an  order  in  the  said 
last-mentioned  cause,  by  which  it  was  directed  that  the 
Druces  and  Nugent  should  receive  the  dividends  of  the 
6000^  3  per  eent.  consols,  standing  in  the  joint  names 
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of  themselves  and  the  intestate,  and  pay  the  same  to        IBS'!. 

tlie  Demandant  until  the  further  order  of  the  Court,       

and  that  such  payment  should  be  without  prejudice  to  ng^*^^^! . 
any  claim  the  Demandant  might  have  on  the  intestate*s     Slatter, 
real  estate.  Tenant 

The  Demandant,  on  the  9th  of  September  following, 
ibr  the  first  time  since  the  death  of  the  intestate,  re- 
ceived the  sum  of  180/.,  being  two  half-year's  dividends 
on  6000/.  3  per  cent  bank  annuities,  wliich  accrued 
due  subsequent  to  the  intestate's  decease.  After  the 
making  of  the  said  order  of  9th  of  August  1833,  the 
Tenant  also  commenced  and  now  carries  on  the  trade 
or  business  of  the  intestate  in  his  aforesaid  dwelling- 
house. 

In  Naoember  last,  the  Tenant  filed  his  bill  in 
Chancery  against  the  Demandant,  setting  up  the  said 
deed  of  separation  in  bar  of  dower,  and  alleging  that 
the  Demandant  had,  since  the  death  of  the  intestate, 
elected  to  take  the  annuity,  and  prayed  an  injunction 
against  the  proceedings  in  this  action:  an  injunction 
was  obtained  in  Januaty  1834>,  and  dissolved  in  the 
Fdfruary  following  by  the  Vice- Chancellor. 

This  cause  came  on  to  be  tried  in  December  1833 
before  Tindal  C.  J.,  when  the  Tenant,  without  pleading 
putt  darrein  continuance^  offered   in   evidence,  on  the 
third  plea,  the  deed  of  separation  of  January  1831, — a 
oertain  power  of  attorney  from  John  Slatter^    the   in- 
testate, Charles  Druce  the  younger,  John  Druce^   and 
George  Nugent^  to  Mary  Slattery  the  Demandant,  autho- 
rizing and  empowering  her  to  receive  the  dividends  on 
6000/.  8  per  cent,  bank  annuities, -^  and  the  dividend 
vamints  for  two  half-year's  dividends  accrued  on  such 
stock,  signed  by  the  said  Maty  Slatter  as  such  attorney, 
a&d  both  bearing  date  the  9th  of  September  last.  Where- 
tipon,  the  Demandant  put  in  the  said  order  of  the  Court 
of  Eacdieqaer  of  the  9th  of  August  last. 

▼OL.  1,  T 
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1884.  A  verdict  was  found  fbr  the  Demandant^  subject  to 

this  special  case,  in  which  the  question  for  the  consider- 

iwT^dmt  •   *^^"  ^^  ^®  Court  was,  whether  the  evidence  given  of 

Si.ATTBB» '   the  receipt  of  the  180/.  on  the  9th  of  September  183S, 

Tenant.       ^^s  sufficient  to  support  the  issue  on  the  third  plea  of 

election  in  bar  of  dower;    and  whether  the  order  of 

the  9th  of  August  18S8  was  admissible  to  shew  under 

what  circumstances  the  180/.  was  so  received. 

MereoDether  for  the  Demandant  The  receipts  were 
not  admissible  in  evidence  to  shew  that  the  Demandant 
had  elected  to  take  the  annuity  in  satis&ction  of  dower; 
for  they  were  not  given  till  the  9th  of  September^  and 
the  plea  averring  her  acceptance  of  the  annuity  was 
pleaded  on  the  24th  of  May,  Nor  could  they  lead  to 
an  inference  of  such  acceptance  ex  consequenti;  for, 
under  the  order  of  the  Court  of  Chancery,  the  money 
was  expressly  taken  without  prejudice  to  the  present 
claim. 

And  the  order  was  properly  admitted  in  evidence ; 
for,  though  it  were  made  in  a  suit  to  which  others  were 
parties  besides  the  present  Demandant  and  Tenant,  yet 
it  was  not  produced  to  prove  the  decree  between  the 
parties  to  the  Chancery  suit,  but  to  shew  the  circum- 
stances under  which  the  Demandant  consented  to  receive 
the  dividends  on  the  9th  of  September. 

At  all  events,  the  acceptance  of  the  dividends  was  no 
legal  bar  to  the  wife's  claim  of  dower.  Co.  Lit.  34.  b. 
'*  An  assignment  of  other  land  whereof  she  is  not  dow- 
able,  or  of  a  rent  issuing  out  of  the  same,  is  no  barre  of 
her  dower." 

W.  H.  Watson,  contra.  The  receipts  were  admissible 
in  evidence,  not  to  shew  an  election  after  plea  pleaded, 
but  as  evidentiary,  in  connection  with  other  circum* 
stances,  of  an  election  previously  made ;  just  as  demand 
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and  refusal  are,  in  traoeTi  evidentiary  of  a  conversion :        1894. 

Wilton  V.  Girdlestane.  (a)    And  the  decree  in  Chancery        

being  res  inter  alios  gesta^  could  fijr  no  purpose  be    DgnJ^^wt- 
admissible  between  these  parties.  8i.attbk^ 

As  to  the  annuity  being  a  legal  bar  to  the  claim  of  Ta»nt. 
dower,  the  authorities  are  certainly  against  it,  but  the 
passage  in  Co.  Lit.  applies  to  an  assignment  of  dower 
by  the  sheriff;  while,  here,  the  receipt  of  the  annuity  is 
an  act  in  pais,  which  operates  as  a  satisfaction  of  the 
Demandant's  claim.  Even  an  assignment  of  dower  by 
the  sherifl^  not  made  according  to  law,  would,  if  ac- 
cepted, be  considered  at  common  law  as  accepted  in  lieu 
of  dower. 

TiNDAL  C.  J.  I  am  of  opinion  that  the  evidence 
offered  in  proof  of  the  plea  that  the  Demandant 
elected  to  receive  an  annuity  of  180/.  in  recompoise 
and  satisfaction  of  dower,  was  not  sufficient,  even  if 
admitted,  to  support  that  issue.  The  writ  of  dower 
was  sued  out  in  January  1833,  and  the  receipt  oflered 
in  support  of  the  plea  was  not  given  till  nine  months 
after.  The  latest  time  in  respect  of  which  evidence 
of  satisfaction  would  have  been  admissible^  was  the 
lime  of  plea  pleaded ;  but  at  that  time  it  is  not  pre- 
tended that  any  thing  had  been  received,  and  there 
is  no  reason  why  this  single  act  of  subsequent  receipt 
shoaM  have  relation  back,  like  an  admission  made 
after  action  brought;  for  the  fact  that  the  Demandant 
refused  the  first  half-year's  dividend,  and  only  received 
it  with  the  second,  under  protest,  is  sufficient  to  shew 
that  she  had  not  elected  to  abandon  her  claim.  It  is 
not  necessary  to  decide  the  question  on  the  admissibility 
of  the  order  in  Chancery,  although  I  am  clearly  of 
opinion  that  it  did  not  fall  within  the  rule  of  res  inter 

(a)  SB.SfAid.  847. 
T  2 
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1834<.       alios  gesta^  but  was  admissible,  as  one  of  the  surrounding 

■       circumstancesi  to  shew  quo  animo  the  Demandant  re- 

Slatxbb,     ceived  the  dividend  in  question. 
Demandant ;  ^ 

StLATTBB, 

Tenant.)  Gaselee  J.     I  think  it  clear  that  the  receipt  was  not 

admissible  in  evidence,  because  it  was  given  subse- 
quently to  the  time  of  plea  pleaded.  It  is  unnecessary 
to  decide  the  question  as  to  the  order  in  Chancery ;  bat 
there  can  be  no  doubt  it  was  admissible  to  shew  the 
state  of  the  Demandant's  mind  when  she  received  the 
dividend. 

Vaughan  J.  I  am  of  the  same  opinion.  The  re- 
ceipt, if  it  had  been  admitted — and  it  was  the  only 
proof  offered  in  support  of  the  issue  —  would  not  have 
established  the  election  alleged  to  have  been  made  by 
the  Demandant.  But  the  order  in  Chancery  was  admis- 
sible to  shew  under  what  circumstances  the  dividend 
had  been  received. 

BoSANQUET  J.  I  am  of  the  same  opinion.  The  re- 
ceipt, being  so  long  subsequent  to  the  time  of  plea 
pleaded,  was  not  sufficient  of  itself  to  support  the  issue 
that  the  Demandant  had  elected  to  receive  an  annuity  of 
180A,  in  recompense  and  satisfaction  of  dower;  and  the 
order  in  Chancery  was  properly  admitted,  not  to  shew 
the  adjudication  between  the  parties  to  that  suit,  but 
the  circumstances  operating  on  the  Demandant  at  the 
time  of  the  receipt 

Judgment  for  Demandant. 
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In  the  Matter  of  Sarah  Luke,  an  Infant,  Wife     Nov.  u. 
of  George  Luke. 

liCRS.  LUKEj  an  infant  trastee,  had,  before  she  was  Pricdoe. 
^^*  married,  received  an  order  from  the  Duchy  of  ^^^^J 
Ltttieasier  Court  of  Chancery  to  convey  the  trust  estate  infant  feme 
to  other  trustees,  pursuant  to  II  G.  4.  c.  60,  s.  6.  trustee. 

Before  the  conveyance  could  be  drawn  up,  and  while 
she  was  still  an  in&nt,  she  married,  and  it  became 
necessary  that  the  conveyance  should  be  by  fine. 

But  the  commissioners  for  taking  the  cognizances  of 
married  women  being  required  by  stat.  S&4  ^.4. 
c  74.  8.  84.  to  certify  that  the  cognizor  is  of  full  age, 
«  subject  to  any  alteration  in  the  form  of  the  certificate 
to  be  made  by  order  of  the  Court  of  Common  Pleas,'' 

Adams  Seijt.  prayed  that,  under  the  circumstances  of 
the  present  case,  the  Court  would  make  an  order  autho- 
rising the  commissioners  to  take  the  cognizance  of  Mrs. 
lute  without  certifying  that  she  was  of  full  age. 

.-^  * 

This  was  acceded  to  by  the  Court,  and  an  order  was 

directed  to  be  made  out  to  that  effect,  reciting  the  pre- 
vious order  of  the  Court  of  Chancery. 

Fiat. 
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Nov.  15.  TrIEBNEHR  V.  DuERR. 


A  DefendiBt    '^O  debt  for  work  and  labour  and  for  money  paid  to 

maypletdto  -■-    the  use  of  the  Defendant, 

the  same  de- 

inand^  firft, 

tire  general  Charmell  obtained  a  rule  nisi  to  plead,  first,  the  general 

■ccondl^that  ^^^^*  secondly,  as  to  98/.  ISs.  Id.  parcel,  &c.  that  the 

the  demand  work  was  done  and  the  money  paid  by  tlie  Plaintiff  in 

*^^  ^?'  making  and  carrying  into  effect  illegal  wagers  as  to  the 

dSdcx  illegal      P^ ^^e  of  tallow, 
wagen. 

Cleasby  opposed  the  motion,  on  the  ground  that 
pleas  «o  inconsistent  could  scarcely  have  beeii  pleaded 
to  the  same  demand,  under  the  old  practice,  and  under 
the  new  rules  were  inadmissible  together. 

Tjndal  C.  J.  There  is  nothing  unreasonable  ia 
allowing  the  Defendant  to  plead  the  general  issue,  and, 
that  part  of  the  work  was  done  in  furtherance  of  an 
illegal  contract 

The  word  inconsistent  does  not  appear  in  the  new 
rules,  and  pleas  are  authorised  which  on  the  face  of 
them  do  not  appear  consistent ;  as,  **'  pleas  of  payment, 
and  of  accord  and  satisfaction,  or  of  release;*' —  ^'  pleas 
of  an  agreement  to  accept  the  security  of  A.  B.  in  dis* 
charge  of  the  PlaintiiF's  demand,  and  of  an  agreement 
to  accept  the  security  of  C  Z).;"  —  "  pleas  of  soil  and 
freehold  of  the  Defendant  in  the  locus  in  quo,  and  of  the 
Defendant's  right  to  an  easement  there." 

The  object  of  those  rules  was,  to  prevent  the  record 
from  being  loaded  with  unnecessary  repetitions  of  pleas 
which  were  the  same  in  effect,  and  addressed  only  to 
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one  ground  of  defence;  not.  to  prevent  a  party  from        1834. 
putting  in  distinct  answers  to  the  same  claim. 


Gaselee  J.  and  Vaughan  J.  concurred. 


Tbiebnebb 

DVBBB. 


BosANQUET  J.  This  application  does  not  rest  on  the 
new  rales,  but  on  the  statute  of  Anne^  by  which  the 
Court,  at  its  discretion,  may  regulate  the  number  of  the 
Defendant's  pleas.  The  object  of  the  new  rules  was  to  . 
prevent  the  same  defence  from  being  repeated  under 
several  differ^it  forms.  Here  the  defences  are  not  the 
same.  The  first  turns  on  matter  of  fact,  that  there  was 
no  contract  between  the  parties ;  the  second  on  matter 
of  law,  that  the  contract,  if  any  existed,  was  illegal. 

Rule  absolute. 


Low  V.  Chifney. 


JViw.  15. 


^O  a  declaration  on  a  bill  of  exchange  for  250f*, 
drawn  by  Thomas  Teed  on  the  Defendant  the  8th 
at  October  188S,  payable  nine  months  after  date;  ac- 
cepted by  the  Defendant ;  and  by  Teed  indorsed  to  the 
Plaintiff, 

The  Defendant  pleaded,  that  the  said  bill  of  exchange 
was  accepted  by  the  Defendant  without  any  consider- 
ation passing  from  the  said  Thomas  Teed  to  the  Defend- 
ant for  accepting  the  same. 

Demurrer  and  joinder. 

Bompas  Serjt  appeared  fei  support  of  the  demurrer, 
but  the  Court  called  on 


To  a  deckr- 
ation  by  m- 
dorseeagainat 
acceptor,  De* 
fendant 
pleaded  that 
the  bill  was 
accepted 
without  con- 
sideration 
from  the 
drawer: 
Held  ill»  and 
that  under 
the  role  of 

Plaintiff 
might  demur* 


/Jvd/, 


U-^f 


t  * 


968 


MICHAELMAS  TERM, 


Low 

C0XVNBY. 


Alexander  to  support  the  plea.  In  Heath  v.  San- 
som  {a)  it  was  held,  Parke  J.  disseiUiente^  that  in  all  cases, 
where,  from  defect  of  consideration,  the  original  payees 
could  not  recover  on  the  note  or  hill,  the  indorsee,  to 
maintain  an  action  against  the  maker  or  acceptor,  must 
prove  consideration  given  by  himself  or  a  prior  in- 
dorsee, though  he  might  have  had  no  notice  that  such 
proof  would  be  called  for.  And  by  the  general  rules  of 
Hil.  4.  W.  4.  {Assumpsit,  3.)  the  Defendant  is  obliged 
to  plead  what  he  would  formerly  have  been  allowed  to 
prove  under  the  general  issue,  particularly  illegality  of 
consideradon  by  accepting  bills  by  way  of  accommo- 
dation. The  Defendant  being  so  obliged  to  plead  such 
matter,  and  having  by  his  plea  cast  suspicion  on  the 
Plaintiff's  claim,  the  Plaintiff  should,  instead  of  demur* 
ring,  have  replied,  what,  before  the  new  rules,  he  roust 
have  proved  at  the  trial  in  order  to  rebut  the  suspicion 
affecting  his  title. 


TiMDAL  C.  J*  The  distinction  between  Heatk  v. 
Sansani  and  the  present  case  is  this,  that  in  Heath  v. 
Sansom  the  question  arose  at  the  trial  under  the  general 
issue,  and  suspicion  was  cast  upon  the  plaintiff's  claim 
by  his  own  evidence :  here  the  question  arises  upon  a 
plea  which  professes  to  be  an  answer  to  the  action.  In 
Heath  v.  Sansom,  it  appeared,  upon  the  plaindff's  shew- 
ing, that  Sansom,  being  indebted  to  a  firm  in  which  he 
was  partner,  gave  a  note  in  the  name  of  another  firm  to 
which  he  also  belonged,  in  discharge  of  his  individual 
debt.  The  payees  indorsed  it  over,  and  the  indorsee 
sued  Sansom  and  his  partner  in  the  second  firm.  Suspicion 
being  cast  upon  the  transaction,  it  was  properly  held  that 
that  note  was  made  in  fraud  of  Sansom's  partner  in  the 
second  firm,  and  could  not  be  enforced  against  him  by 


(a)  2B.S^AdoL29l' 
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the  payees ;  and  that,  at  least  under  those  circumstances  IS34. 
of  suspicion,  the  indorsee  could  not  recover  without 
proving  that  he  took  the  note  for  value,  though  no 
notice  had  been  given  him  to  prove  the  consideration. 
Here,  it  is  only  stated  that  the  acceptor  of  the  bill 
received  no  consideration  from  the  drawer:  consistently 
with  that,  the  indorsee  might  be  suing  on  the  fairest 
case;  No  suspicion  is  thrown  on  the  transaction,  and 
indorsement  ^f ma  ^a>  imports  consideration. 

Gaselee  J.  In  Heath  v.  Sansom  the  question  arose 
on  the  general  issue,  and  a  suspicion  was  thrown  on 
the  plaintiffi'  title  by  his  own  evidence,  which  it  became 
necessary  for  him  to  rebut  The  plea  here  does  not 
affect  the  PlaindfT,  and  is  no  answer  to  the  action. 

Vaughan  J.  Our  judgment  must  be  for  the  Plain- 
tiff. How  was  he  to  know  what  had  passed  between 
the  drawer  and  acceptor  ? 

BosAMQUET  J.  Heath  v.  Sansom  does  not  apply  to 
the  present  case,  having  merely  established  that,  when 
under  the  general  issue,  suspicion  is,  at  the  trial,  cast  on 
the  plaintiffs'  claim,  it  becomes  necessary  for  him  to 
clear  it  up  in  order  to  recover  on  a  bill  of  exchange ; 
bat  what  is  stated  in  a  plea  ought  to  be  an  answer  to 
die  aaion,  and  inconsistent  with  the  Plaintiff's  legal 
demand. 

Judgment  for  the  Plaintiff; 
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M  •Andrew  v.  Adam. 


If  a  rale  is 
drawn  up  In 
the  alter- 
natiTe,  the 
party  who 
f aOs  on  the 
Bubetantial 
question  is 
not  entitled 
to  the  costs 
of  the  rule, 
although  he 
succeeds  upon 
the  alterna- 
tive. 


nPHE  Plaintiff  had  obtained  a  verdict  for  S54/. ;  upon 
which  the  Defendant  obtained  a  rule,  calling  on 
the  Plaintiff  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  nonsuit  be  entered  instead,  or  why 
the  verdict  should  not  be  entered  for  nominal  damages 
only. 

The  Plaintiff  shewed  cause  against  the  rule,  which 
was  made  absolute  for  reducing  the  verdict  to  nominal 
damages. 

Upon  the  taxation  of  costs  in  the  cause,  the  protho- 
notary  having  declined  to  allow  the  Plaintiff  his  costs  of 
opposing  the  above  rule, 


fV.  H.  Watsofii  in  order  to  obtain  these  costs,  ob- 
tained a  rule  niH  on  behalf  of  the  Plaintiff  for  a  review 
of  the  taxation. 

Wilde  Serjt.,  who  shewed  cause,  relied  on  SpiUa  v. 
Woodman  (a),  where  it  was  held  that,  if  the  Plaintiff 
recovered  a  verdict  for  a  loss  on  a  policy,  and  en- 
deavoured unsuccessfully,  on  a  rule  nisi  being  obtained 
for  a  nonsuit,  to  support  his  verdict  to  the  full  extent, 
he  was  not  entitled  to  the  costs  of  the  rule,  although  he 
was  held  to  be  entitled  to  the  premium.  At  all  ev^its 
the  Plaintiff  here  came  too  late;  for  the  motion  in 
question  was  disposed  of  in  Trinity  term,  and  the  costs 
should  have  been  asked  for  when  the  rule  was  under 
discussion^ 


(o)  3  Taunt.  406. 


M'Akdsbw 
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Watson.  These  are  costs  in  the  cause  generally;  1834. 
and  it  was  not  necessary  to  ask  for  them  on  the  par- 
ticular motion.  SpUta  v.  Woodman  is  a  case  of  doubt- 
ful authority;  for  the  objection  alleged  to  have  Been  Apak. 
made  by  Shepherd  Seijt.,  in  the  report,  3  Taunt.  406., 
is  inconsistent  with  the  state  of  the  cause  as  set  forth 
in  2  Taunt.  4>16.  And  Heath  J.  puts  the  decision 
on  the  ground  that  the  parties  were  in  pari  conditioner 
which  could  not  have  been  the  case  if,  as  appears  in  the 
report  in  2  Taunt.^  the  plaintiff  had  a  verdict.  Here, 
jf  the  rule  had  not  been  in  the  alternative,  for  a  non- 
suit, or  a  reduction  of  damages,  the  Plaintiff  might  have 
consented  to  the  reduction  of  damages.  As  it  was,  he 
was  obliged  to  appear  on  the  rule  in  order  to  protect 
his  verdict,  and  having  succeeded  to  that  extent,  be 
ought  to  have  his  costs  on  the  rule.  In  the  Court  of 
King's  Bench  it  is  the  practice,  in  such  a  case,  to  allow 
the  costs  of  the  rule. 

TiNOAL  C.  J.  The  point  for  our  consideration  is  in 
substance  this,  whether  the  Plaintiff,  upon  a  rule  in  this 
Court,  which  substantially  is  found  against  him,  is  en- 
tilled  to  obtain  the  costs  of  such  rule  as  costs  in  the 
cause. 

It  is  said  that,  because  the  rule  was  drawn  up  with  an 
alternative,  the  Plaintiff  was,  at  all  events,  obliged  to 
appear  and  shew  cause. 

If  there  were  any  distinction,  as  to  costs,  between  a 
"ule  in  the  alternative  and  other  rules,  there  might  be 
some  weight  in  the  argument. 

But  the  expense  is  the  same,  whether  a  party  comes 
to  oppose  a  role  on  one  point  or  two. 

When  the  rule  was  served  in  the  alternative,  if  the 
Plaintiff  meant  to  call  for  the  costs  of  it  as  costs  in  the 
cause,  he  ought  to  have  given  notice  to  his  opponent 
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V 

Adam, 


thnt  he  abandoned  his  resistance  on  that  point,  which 
ultimately  proved  untenable. 

As  he  omitted  to  do  this,  and  cast  on  his  opponent 
the  onus  of  supporting  the  entire  rule,  it  is  precisely  a 
case  In  whidi  neither  party  is  entitled  to  costs. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 


Ntm.  17- 


SiMONs  and  Another  v.  Farren. 


To  covenant 
for  rent,  plea 
that  Defend- 
antj  with  the 
consent  of 
lessor^  carried 
on  the  busi- 
nesB  of  a 
retail  brewer 
and  retailer 
of  becTj 
whereupon  a 
forfeiture  was 
incurred,  and 
he  was  eyicted 
by  B.  a 
having  good 
lighl  and  title 
to  the  pre- 
mlse&  as  heir 
of  C,  with 
whom  De- 
fendant's 
lessor  had 
covenanted 
not  to  carry 
on  the  busi- 
nesa  of  a  re- 
tader  of  beer 
without  the 
consent  of  C, 
Held  ill. 


/COVENANT  for  rent  due  under  an  indenture  of 
demise  of  the  9th  of  July  1830,  between  Plaintiff 
and  Defendant,  in  which,  among  other  things,  Defend- 
ant had  covenanted  not  to  carry  on  upon  the  premises 
demised  the  business  of  a  retailer  of  beer^  ale,  or 
spirituous  liquors,  without  first  obtaining  the  Plaintifis' 
leave  in  writing. 

The  Defendant  pleaded,  that  one  Chantrdl  and  his 
wifcj  being  seised  in  fee  of  the  premises,  by  indenture  of 
Augmt  i  820,  demised  them  to  one  Ponder  for  twenty- 
one  years,  and  that  Ponder^  for  himself  and  his  assigns, 
covenanted  not  to  carry  on  upon  the  premises  the  busi- 
ness of  a  common  brevcer  or  retailer  of  beer  or  spirituous 
liquors,  without  first  obtaining  the  leave  of  ChantreU 
and  his  wife  in  writing;  and  that  it  was  provided  that 
tlie  term  granted  to  him  should  determine  and  be  void, 
and  that  the  CAantrells  should  be  entitled  to  re-enter, 
upon  his  failing  to  keep  his  covenant : 

That  the  FlaintiflTs,  after  making  the  indenture  of 
Juij/  1880,  by  licence  in  writing,  authorised  the  Defend- 
ant to  exercise  on   the   premises   the   trade  of  retail 
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brewer,  that  is  to  say^  the  business  of  a  breuoer  and  of  a        1894>. 
retailer  of  beer :  {a)  

That  the  Defendant,  after  such  cofisent^  and  before  the         ""J^"* 
rent  claimed  in  the  declaration  became  due,  entered  on      Fabbbn. 
the  premises  and  there  carried  on  the  trade  of  a  retail 
brewer,  and  of  a  retailer  of  beer :  {a) 

And  that  whilst  he  was  in  possession  of  the  premises, 
and  so  carrying  on  in  them  the  trade  of  a  retailer  of 
beer,  {a) 

On  the  ground  that  he  was  so  carrying  on  upon  the 
premises  the  business  of  a  retailer  of  beer  {a\  and  that  a 
forfeiture  of  the  lease  of  August  1820  was  occasioned 
thereby, 

One  It.  D.  Chatitrellf  having  good  right  and  title  to 
the  premises  as  eldest  son  and  heir  to  the  said  ChantreU 
and  wife,  before  the  rent  claimed  in  the  declaration 
became  due,  delivered  a  declaration  in  gectment  to  the 
Defendant,  upon  which  judgment  was  afterwards  en- 
tered up,  and  a  writ  of  possession  issued  against  the 
Defendant,  and  thereupon, 

Before  the  rent  claimed  in  the  declaration  became 
doe,  the  Defendant  was  by  force  of  that  writ  put  out, 
amoved,  and  evicted  from  the  said  demised  premises. 

Replication,  That  the  said  supposed  licence  or  con- 
sent in  writing,  in  the  said  plea  of  the  Defendant  men- 
tioned, was  and  still  is  subject  to  a  certain  proviso 
therein  mentioned,  in  the  words  and  figures  following, 
that  is  to  say,  ^*  We  do  hereby  authorise  and  permit 
Mr.  James  Farren  to  use  and  exercise  his  trade  of  a 
retail  brewer  upon  the  premises  comprised  in  a  cer- 
tiun  indenture  of  lease  of  even  date  herewith;  and 
we  undertake  not  to  molest  or  disturb  the  said  James 
Farren,  his  under-tenants  or  assigns,   in   his  or  their 


(a)  The  words  in  italic  were  inserted  upon  amendment.     See 
mie,  p.  126. 
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1884.  possession,  notwithstMndiog  any  such  occupation  of  the 
said  premises  may  be  contrary  to  the  proviso  in  such 
lease  contained.  Provided  always,  nevertheless,  that 
this  authority  is  not  to  exempt,  (mt  be  construed  to  ex- 
empt, the  said  James  Farren^  or  his  executors  or  ad- 
ministrators, from  any  liability  under  his  covenant 
contained  in  the  said  indenture  of  lease^  in  case  the 
original  lessor  or  his  assigns  should  commence  any 
proceedings  for  the  breach  of  any  such  covenant  or 
proviso  as  contained  in  the  original  lease:  as  witness 
our  hands  this  9th  day  of  Jtdy  18dO. — John  SimcnSf 
Bichecri  Baitley/' 

Demurrer  and  joinder. 

W.  H.  Watson  in  support  of  the  demurrer.  The 
'  replication  is  ill,  for  it  neither  denies,  nor  confesses  and 
avoids  the  plea.  And  the  Plaintiffs  having  themselves 
authorised  the  Defendant  to  carry  on  the  business  of 
8  reCa3  brewer,  sobgect  to  his  liability  to  forfeit  the 
term,  must  abide  by  the  consequences  of  the  forfeiture. 
One  of  those  consequences  is,  that  the  lease  is  avoided, 
and  the  rent  extinguished;  so  that,  if  the  Plaintiflb 
have  any  claim  whatever  on  the  Defendant,  at  all  events 
they  cannot  sue  on  the  covenant  in  a  void  lease :  Bac* 
Abr.  Bent  (L),  Vin.  Mr.  Rent  (Z) :  not  even  for  an  ap- 
portionment of  the  rent  that  might  have  been  accruing  at 
the  time  of  the  eviction.  In  like  manner,  where  freight 
reserved  by  a  charter-party  is  to  accrue  on  the  ship's 
arrival  at  £.,  the  shipowner  cannot  sue  pro  raid  itineris 
if  the  ship  be  lost  before  arrival;  Cooke  v.  Jennings  {a)  x 
or  for  a  substituted  voyage ;  Thompson  v.  Brawn  (i), 
White  V.  Parkin,  (c) 

And,  without  going  into  the  other  particulars,  the 
plea  discloses   a   suflScient  eviction    by   alleging    that 

(o)  7  T.  R.  381.  (c)  12  East.  578. 

(6)  7  Taunt.  656. 
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R  D.  Ckanirell  having  right  and  title  entered.  Jordan 
▼•  TweUs{a)^  which  decided  that  a  defendaot  who  relies 
on  an  eviction  should  shew,  in  his  plea,  that  the  party 
evicting  bad  a  title  inconsistent  with  the  plaintiff's,  is, 
in  effect,  overruled  by  Foster  v.  Pierson  {b\  and  Hodgson 
V.  The  East  India  Company  (c),  in  which  it  was  held, 
that  a  plaintiff  who  sues  for  breach  of  a  covenant  for 
qaiet  enjoyment,  may  state  generally  that  the  party 
evicting  bad  right  and  title  to  enter,  without  setting 
forth  the  particulars  of  such  title.  If  carrying  on  the 
business  of  a  retail  brewer  was  not  a  ground  of  for- 
feiture under  the  covenant  in  the  deed  of  1820,  the 
Plaintiff  might  have  replied  to  that  efiect. 


I8S4. 
Suioirs 

FAJUBUOf. 


BarstoWf  contrd.  The  plea  is  ill.  For,  assuming 
that  it  might  have  been  sufficient  if  it  had  alleged  simply 
that&  JD,  Ckantrellj  having  good  right  and  title,  evicted 
the  Defendant,  yet,  as  the  Defendant  has  proceeded  to 
assign  the  grounds  on  which  R.  D.  Chantrell  entered,  if 
those  grounds  be  insufficient,  the  plea  cannot  be 
sustained.  And  it  clearly  appears  upon  this  plea  that 
no  forfeiture  had  been  incurred.  For,  assuming  the 
trade  of  a  retail  brewer  to  fall  within  the  meaning  of  the 
covenant  against  carrying  on  the  trade  of  a  retailer  of 
beer,  still  the  covenant  in  the  lease  of  1820  was  a  cove- 
nant not  to  carry  on  the  trade  of  a  retailer  of  beer  mthr 
out  ike  consent  in  writing  of  the  Chantrells;  and  though 
the  plea  alleges  that  the  Defendant  carried  on  the  trade 
b  question,  it  does  not  allege  that  he  carried  it  on 
without  the  consent  of  the  Chantrells.  The  Defendant, 
therefore,  having  omitted  to  negative  the  Chantrells*  eon- 
sent,  it  must  be  taken,  on  his  own  shewing,  that  there 
was  no  forfeiture.     [The  Court  here  oflfered  to  permit 


(a)  Cos.  Temp.  Hardw,  171. 

(b)  4T.IL  6l7. 


(c)  8  T.il.  278. 
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1834.  Watson  to  amend  the  plea  by  inserting  the  reqoisite 
negative;  but  be  refused.]  And  a  strict  construction 
always  prevails  in  cases  of  forfeiture:  Jones  v.  T7u}me{a)j 
Doe  d.  Spencer  v.  Godwin,  (b) 

But  the  trade  of  a  retail  brewer  is  not  within  the  cove- 
nant For  the  lease  of  1820  provides  against  the  only 
trades  of  the  sort  that  were  carried  on  at  that  time ;  com* 
moil  brewer,  retailer  of  beer,  and  of  spirituous  liquors; 
the  trade  of  retail  brewer  derived  its  existence  firooi 
the  statute  4  G.  4.  r.  51.  which  was  not  passed  till  1884 
(See  2  Chittjfs  Burris  Justice^  311.  246. )s  and  the  parties 
could  not  have  intended  to  prohibit  a  trade  which  did 
not  exist  when  they  executed  the  lease. 

WaUon.  Taking  the  whole  plea  together,  it  is  suffi- 
ciently shown  that  the  Defendant  carried  on  the  prohibited 
business  without  the  consent  of  the  Ckantrdls ;  (or  it  is 
alleged,  that  a  forfeiture  was  incurred  by  the  cariying 
on  the  business,  which  would  not  have  been  the  case  if 
it  had  been  carried  on  with  the  consent  of  the  CkantreOs; 
and  the  Plaintiffs  might  have  replied  such  consent  if  it 
had  been  given;  and  though  on  special  demurrer  the 
objection  might  have  prevailed,  on  general  demurrer  the 
court  will  look  to  the  effect  of  the  entire  pleading. 
Chandey  v.  Winslanley.  {c)  The  defect,  if  any,  is  covered 
by  pleading  over.  But  the  whole  of  the  allegation  touch* 
ing  the  forfeiture  may  be  rejected  as  surplusage;  for  the 
plea  avers  that  B.  D.  ChantrelU  having  good  right  and 
title  to  the  premises,  evicted  the  Defendant,  and  that 
averment  was  held  in  Foster  v.  Pierson^  confirmed  by 
Hodgson  V.  East  India  Company^  a  sufficient  allegation  of 
a  breach  of  covenant  for  quiet  enjoyment  In  the  latter 
case.  Lord  Ketyon  says,  '^  We  have,  since  the  argument, 

(a)  IB.e^C.  715.  (c)  5  East,  SLOG. 

(6)  4Jf.^5'.26'5. 
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looked  iflto  the  oose  of  Foster  ▼.  Piersoth  which  was  relied       1 894. 

opoQ  as  an  aathority  in  support  of  this  declaration,  and  in 

which  all  the  former  cases  were  considered ;  and  we  are 

oTopiDiont  that  the  breaches  here  are  properly  assigned. 

If  they  were  not,  it  would  impose  insuperable  difficulties 

oa  the  Plaintiff;  for  I  do  not  know  how  it  was  possible 

fi>r  him  to  set  forth  the  particulars  of  the  titles  of  the 

persons  who  entered  upon  him ;  such  knowledge  could 

only  be  acquired  by  an  inspection  of  title  deeds,  to  which 

he  could  have  no  access.'' 

TiHDAXi  C*  J.  The  ground  on  which  my  judgment  is 
formed,  renders  it  unnecessary  for  me  to  make  any  ob« 
senration  on  much  that  has  been  urged  in  argument. 
For  the  question  is  reduced  to  a  single  point,  whether 
ornot on  these  pleadmgs  an  eviction  has  been  properly 
pleaded.  The  Plaintifis  declare  in  covenant  for  rent 
arrear.  The  Defendant  has  pleaded,  that  the  premises 
were  originally  demised  by  CAanirell  and  his  wife  to  the 
pLiintifi,  for  a  term  which  is  not  yet  expired,  under  a 
ODvenant  that  the  business  of  a  retailer  of  beer  should 
not  be  carried  on  upon  the  premises  without  the  consent 
of  CkatUrettaud  his  wife;  that  before  the  rent  claimed 
became  due,  the  Defendant  with  the  consent  of  the  Plains 
tifi  carried  on  that  business  on  the  premises ;  and  that 
OQ  the  ground  that  thereby  a  forfeiture  of  the  ChantrelU 
lease  was  occasioned,  one  R.  D.  CkantreU^  having  good 
right  and  title  to  the  premises  as  eldest  son  and  heir  of 
danirdl  and  wife^  evicted  the  Defendant;  —  and  the 
question  is,  whether  this  eviction  is  well  pleaded  or  not 

Certainly,  in  Jordan  v.  TwdlSf  where,  to  debt  on  a 
covenant  for  rent,  the  defendant  pleaded  an  eviction  by 
IT.  P.,  having  a  prior  and  better  right  and  tide  than  the 
plainti£^  upon  demurrer,  because  the  defendant  did  not 
set  forth  what  right  or  title  JiT.  P.  had,  the  Court  allowed 
the  objection,  on  the  ground  that  the  defendant  ought 

VOL.  !•  u 
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to  have  allied  a  title  in  K.  P.,  inconsistent  with  the 
plaintiff's  title;  and  Lord  Hardwicke  said,  <<the  defend- 
ant ought  to  have  shewn  that  K.  P.  had  a  title  to  enter; 
for  possibly  she  had  no  right  of  erUn/f  though  she  had  a 
right  to  recover  in  a  real  action." 

It  is  contended,  however,  that  this  decision  is  in  effect 
over-ruled  by  Foster  v.  Pierson  and  Hodgson  v.  East 
India  Company;  but  I  do  not  think  that  those  cases  can 
be  said  to  have  that  effect.  In  those  cases  the  actions 
were  brought  against  the  grantor  by  the  grantee,  who 
had  been  evicted,  and  who  had  no  means  of  setting 
forth  the  particulars  of  the  titles  of  those  who  had  en- 
tered on  iiim :  here,  the  grantee,  in  answer  to  a  claim 
for  rent  by  the  grantor,  relies  upon  an  entry  by  a  third 
person  on  grounds  with  which  by  his  plea  he  has  shewn 
himself  to  be  acquainted;  and,  generally  speaking,  more 
strictness  is  required  in  a  plea  than  in  a  declaration.  Bat 
it  is  not  necessary  to  decide  the  case  on  this  ground; 
for  there  is  a  manifest  distinction  between  setting  forth 
the  particulars  of  the  title  of  the  party  who  enters, 
and  setting  forth  simply  the  ground  of  entry ;  and  I  am 
not  struck  with  the  argument  of  hardship  in  this  case; 
for  if  the  Defendant  had  stood  his  ground  in  the  eject* 
ment,  he  would  at  all  events  have  learned  on  what  autho- 
rity the  entry  was  made.  We  come  round  then  to  the 
question,  whether  upon  this  plea  the  eviction  is  properly 
pleaded. 

The  covenant  for  the  breach  of  which  the  entry  was 
made,  was  a  covenant  not  to  carry  on,  upon  the  premises, 
the  business  of  a  retailer  of  beer  without  the  consent  of 
Chantrell  and  his  wife;  and  the  Defendant  has  pleaded 
that  a  forfeiture  was  incurred  by  the  fact  that  the  busi- 
ness of  a  retailer  of  beer  had  been  carried  on ;  and  that 
B.  D.  Chantrelly  having  good  right  and  title  €ls  eldest  son 
and  heir  of  Chantrell  and  wife,  evicted  the  Defendant 
before  the  rent  claimed  in  the  declaration  became  due. 


5  WILL.  IV. 


279 


First,  is  this  a  breach  of  the  covenant  at  law?  and  if 
not,  is  there  any  sufficient  general  allegation  that  the 
party  entering  had  good  tide  to  the  premises? 

Now  the  covenant  for  the  breach  of  which  the  grantors 
or  their  heir  would  be  authorized  to  re-enter,  was  not 
simply  a  covenant  against  carrying  on  a  particular  trade, 
but  a  covenant  against  carrying  it  on  without  the  con- 
sent of  the  grantors:  the  covenant  therefore  was  not 
broken  by  simply  carrying  on  the  trade :  it  should  have 
been  averred  and  proved  that  it  was  carried  on  without 
the  consent  of  the  Chantrells:  for  it  is  a  rule  of  pleading, 
well  known  ever  since  the  case  in  Lord  Raymond  {a),  that 
where  any  stipulation  in  the  nature  of  a  condition  pre- 
cedent accompanies  a  covenant,  particularly  where  it 
forms  a  member  of  the  same  clause,  the  covenant  is  not 
shewn  to  have  been  broken  without  shewing  a  breach  of 
the  accompanying  stipulation  also.  As,  in  covenant  to 
pay  Bs,  per  day,  after  notice  that  he  would  not  act  any 
more:  proviso,  that  no  notice  shall  be  given  but  in  an 
acting  week ;  breach,  that  he  gave  notice  scc./ormam  ar^ 
tiadorum^  was  not  sufficient,  but  he  ought  say  expressly 
that  it  was  in  an  acting  week ;  for  the  proviso  is  part  of 
the  covenant  itself:  Com.  Dig.  Pleader  (C),  47. 

Bot  here,  it  is  said,  the  preceding  part  of  the  plea 
may  be  rejected  as  surplusage,  and  the  Defendant  may 
rdy  on  the  general  words,  that  R.  D.  Chanirell,  having 
good  right  and  title  as  eldest  son  and  heir  to  Chantrell 
and  wife,  entered  and  evicted.  That,  however,  would 
be  putting  a  forced  construction  on  the  language  of  the 
plea,  which  does  not  assert  his  title  generally,  but 
merely  that  the  claim  of  Chantrell  and  wife,  having  de- 
scended on  him  as  heir,  he  was  entitled,  as  such,  to  take 
advantage  of  the  alleged  forfeiture. 

On  the  broad  ground,  therefore,  that  it  does  not 


18S4. 
Simons 

V. 

Fabren. 


(a)  Thmpe  v.  Thorpe,  f  ILd.  Raymd.  662. 
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contain  any  general  allegation  that  the  Defendant  was 
evicted  by  one  having  title  to  the  premises,  nor  acQr  such 
special  statement  of  facts  as  di^loses  a  tide  by  forfeiture, 
I  think  this  plea  affords  no  answer  to  the  action,  and 
that  it  is  not  cured  by  the  Plaintifis'  pleading  over,  the 
claim  set  out  being  bsuffident  to  justify  the  entry* 

Gasslee  J.  His  Lordship  having  gone  so  fully  into 
the  question,  I  need  only  add,  that  I  concur  in  the 
opinion  he  has  expressed.  But  I  cannot  see  that  any 
trade  prohibited  by  the  original  lease  has  been  carried 
on  on  the  premises.  For  a  relail  brewer  is  not  what  was 
meant  by  a  common  brewer  i  and  though  it  is  alleged, 
that  the  underlessee  carried  on  the  business  of  a  retail 
brewer,  "  that  is  to  sajf^  pf  a  retailer  of  beery*  by  the 
licence  of  the  Plainti£&,  yet,  in  the  licence  set  out  by  the 
replication,  the  business  of  a  retailer  of  beer  is  not  men- 
tioned. 


Vauohan  J.  It  is  with  much  diffidence  that  I  pro- 
nounce an  opinion  at  variance  with  that  of  the  rest  of  the 
Court,  particularly  on  a  point  of  pleading  with  which 
those  from  whom  I  difier  are  well  acquainted.  But  un- 
less there  be  a  distinction  between  plea  and  declaration, 
I  should  have  thought  this  plea  suffident,  under  the  au- 
thority of  Forstet*  v.  Pierson^  where  it  was  held,  that  in 
assigning  a  breach  of  covenant  for  quiet  enjoyment, 
it  was  sufficient  to  allege  that  at  the  time  of  the 
demise  to  the  plaintiff  A.  B*  had  lawful  right  and  title 
to  the  premises,  and  having  such  lawful  right  and  tide, 
entered,  &c.  and  evicted  hiiA,  &C  without  shewing 
what  title  A.  B.  had ;  or  that  he  evicted  plaintiff  by 
legal  process,  &c«  And  Lord  Kenyan  said,  **  If  the 
declaration  be  certain  to  a  common  intent,  that  is  suffi- 
cient Now  it  states  that  Jl  J3.  Pierson^  at  the  time  of 
the  lease  nsade  to  the  plaintiff,  and  at  the  time  of  the 
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eviction,  had  lawful  right  and  title  to  the  premises;  18S4« 
and  having  such  lawful  right  and  title,  entered,  &c.  I 
think  it  would  be  doing  Tiolence  to  these  words  ito  say, 
that  the  lawfiil  right  and  title,  which  it  is  stated  he  had, 
did  not  legalise  his  entry ;  the  fair  import  of  the  words 
is,  that  he  had  lawful  right  and  tide  to  do  that  which 
he  did/'  Ashhurst  J.  said,  "  The  breach,  though  not 
accurately  drawn,  implies  that  the  plaintiff  was  law- 
fully evicted,  so  as  to  bring  the  case  within  the  mean- 
ing of  the  covenant  For,  in  substance^  it  is  this,  that 
the  person  who  entered  had  a  better  title  than  the  de^ 
fendant,  and  having  such  title,  entered  upon  the  pre^ 
mises.''  And  BuUerJ.  said,  **  In  assigning  a  breach  of 
covenant  it  is  suflScient  if  it  be  certain  to  a  general 
intent,  and  I  think  this  is  sufficiently  certain  $  for  when 
it  is  said,  that  *  the  party  having  a  lawful  right  and 
title  entered,'  it  is  the  same  thing  as  saying,  '  be 
entered  by  lawful  right  and  title.'"  Gfros^  J. referred 
to  1  Mod.  294.,  where  Tioisden  J.  said,  **  it  is  sufficient 
to  say  that  the  party  had  a  prior  title ;  not  a  prior  title 
to enierJ*  And  in  1  Mod.  101.,  Lord  Hale  said,  ^hav- 
ing title  at  the  time"  was  sufficient. 

BoSANQt7ET  J.  I  am  of  opinion  that  our  judgment 
must  be  for  the  Plaintiffs.  If  the  Defendant  has  been 
li^ly  evicted,  the  Plaintiffs'  claim  is  defeated ;  but  it 
appears  to  me  that  no  legal  eviction  is  shewn  upon  this 
plea.  The  Defendant  has  pleaded  that  a  forfeiture  was  in- 
carred  by  the  fact  that  the  business  of  a  retailer  of  beer 
had  been  carried  on ;  and  that  R.  2>.  CharUreUj  having 
good  right  and  title  as  eldest  son  and  heir  of  ChantreU 
and  wife,  evicted  the  Defendant  before  the  rent  claimed 
in  the  declaration  became  due.  Now,  the  mere  carrying 
on  the  trade  of  a  retailer  of  beer  is  not  prohibited  by 
the  covenant,  but  the  carrying  it  on  without  the  Chan^ 
trdU  consent  in  writing;  and  in  order  to  establish  a 
forfeiture,  it  should  have  been  averred  and  proved  that 
u  8 
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the  trade  was  carried  on  withqut  such  cotisent  The 
prohibition,  and  the  provision  which  narrows  it,  are 
found  together  in  the  same  clause;  and  the  case  falb 
within  the  general  rule  of  pleading,  which  requires,  that 
where  a  covenant  with  an  exception  is  contained  in  the 
same  clause,  an  assignment  of  breaches  must  compre* 
hend  the  exception  as  well  as  the  covenant.  It  has  been 
contended,  however,  that,  at  all  events,  the  all^adon  of 
forfeiture  may  be  rejected  as  surplusage^  and  that  the 
general  allegation,  that  R.  D.  Chatitrett^  having  good 
title  as  heir,  entered,  is  sufficient.  But  where  the  cause 
of  forfeiture  is  expressly  set  out,  and  appears  to  be  insuf- 
ficient, no  general  words  can  cure  the  delect :  and  here, 
the  general  words  that  the  party  entered,  having  right 
as  heir  of  the  ChantreUs^  shew  no  other  title  than  a  right 
to  stand  in  the  place  of  the  Chatitrells.  Then,  it  is 
alleged  that  the  ChantreUs  had  a  right  to  enter,  because 
the  business  of  a  retailer  of  beer  was  carried  on  upon 
the  premises,  which  is  insufficient  to  shew  a  right  of 
entry,  without  adding  that  it  was  carried  on  without 
their  consent.  It  must  be  observed,  too,  that  this  de- 
fective allegation  is  found  In  a  plea,  while  the  cases  cited 
from  the  Term  Repofis  are  decisions  upon  a  declaration 
for  breach  of  a  covenant  for  quiet  enjoyment  By  the 
general  rules  of  pleading,  greater  certainty  is  required 
in  a  plea  than  in  a  declaration,  and  more  than  ordinary 
precision  is  required  in  a  plea  which  goes  to  defeat  an 
estate.  The  cases,  therefore,  in  the  Term  Reports  are 
not  necessarily  to  be  considered  as  over-ruling  Jordan 
V.  ThellSf  which  was  a  decision  upon  demurrer  to  a  plea 
alleging  eviction. 

However,  it  is  unnecessary  to  determine  that  point: 
my  judgment  turns  upon  the  specific  ground,  that  here 
the  Defendant  has  set  up  a  cause  of  forfeiture  which 
on  the  face  of  the  plea  was  not  such  as  to  warrant  an 
eviction. 

Judgment  for  Plaintiffi; 
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GiBBENS  and  Others  v.  Buisson  and  Another.       Aw.  17. 

nPHIS  was  an  action  of  assumpsit,  brought  to  recover  Plaintiffk 

the  sum  of  248/.,  claimed  by  the  Plaintiffs  under  a  ^^^  ^*^ 

charterparty,  for  demurrage  of  the  ship  Lusiiania.    The  ^  conrcy  a 

declaration  also  contained  counts  for  the  carriage  and  c>rgo  to 

conveyance  of  passengers,  stock,  and  merchandise;  for  .^^  \ 

the  use  and  hire,  and  for  the  detention  of  the  ship;  and  was  in  pos- 

the  common  money  counts.  Beaaion  of  an 

enemy,  to 
unload  at  F., 
The  parties,  by  consent,  and  by  order  of  the  Chief  outdde  the 

Justice,  submitted,  in  pursuance  of  the  statute  in  that  rn^  £^].4. 

case  made  and  provided,  the  following  case  for  the  opi-  was  to  be 

nion  of  the  Court :  —  *75/.;  or,  if 

The  Plaintiffs  were  owners  of  the  Ijusitania,  and  on  ^^^  ^.^ 

the  2d  o{  May  1833,  a  charterparty  was  duly  signed  by  Oporto,  dia- 

them  and  the  Defendants  to  the  following  effect :  —  "It  ^^'^ 

is  this  day  mutually  agreed  between  the  owners  and  300/.  only: 

master  of  the  Lusitania,  of  175  tons,  now  in  the  port  of  *w«>ty-five 

London,  and  Messrs.  Buisson  and  Morlett,  of  London,  aHowed  for 

merchants,   that  the  said  ship,  being  tight,  &c.  shall  unloading. 

receive  on  board  a  full  and  complete  cargo  of  mer-    .^      JJ'" 

cbandise,  and  proceed   therewith   to   Vigo,   and  there  June  the  2d, 

further  receive  on  board  as  much  "live  stock  as  she  can  snd,  an  enemy 

with  safety  to  the  vessel  take  on  deck ;  and  being  so  g^g^^  o/ao 

loaded,  shall  therewith  proceed  to  Oporto :  and  should  river,  00m- 

ihe  master  think  it  possible  to  enter  the  port  without  J°«°P^  ^- 
'  '^  loading  there. 

Theveaael 

was  detained  at  F.,  partly  for  the  convenience  of  Defencknta,  and  partly  by 

bad  weather,  till  August  S5th,  and  by  that  time  had  discharged  aeven  eighths  of 

her  cargo.    The  enemy  then  having  quitted  the  river,  ahe  entered  Oporto,  where 

she  discharged  the  remaining  eighth  of  her  cargo.     In  July,  the  Defendanta* 

agent  at  Oporto  gave  FUdntiffa  a  bill  for  the  larger  freight.     In  September  the 

veaad  obtained,  at  Oporto,  a  fall  cargo  for  England.     Held,  that  PhuntiffB  were 

cadded  to  the  larger  frciight,  and  to  demurrage  from  the  28th  of  June. 

V  4 
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risk  from  the  batteries,  be  agrees  to  discharge  the  cargo 
there;  but  if  not,  he  binds  himself  to  proceed  off  the 
castle  of  the  Foz^  or  to  some  other  point  near  the  bar, 
where  the  vessel  can  lie  in  safety*  and  there  discharge 
into  boats,  which  the  freighters  bind  themselves  to  send 
alongside  the  vessel.  To  be  paid  freight,  in  full  for  the 
voyage^  the  sum  of  475/.  Or,  if  the  vessel  can  enter 
Oporto^  discharge  and  reload  there,  then,  in  lieu  thereof, 
the  sum  of  300/.  only.  The  port  and  pilotage  charges 
at  Vigo  to  be  paid  by  the  freighters.  The  act  of  Gbd,  the 
king's  enemies,  restraint  and  detention  of  princes  and  ru- 
lers, fire,  and  all  and  every  the  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  Vhat  nature 
or  kind  soever,  during  the  said  voyage,  always  mutaally 
excepted.  The  freight  to  be  paid  in  cash  in  London^ 
upon  production  of  receipts  for  right  and  true  deliveiy 
of  the  cargo.  Twenty-five  working  days  are  to  be 
allowed  the  said  merchants  (if  the  ship  is  not  sooner 
dispatched)  for  unloading  the  cargo.  Lay  days  to 
commence  when  the  ship  is  off  the  castle  of  the  Foz^  or 
other  point  where  she  is  to  be  discharged;  continue, 
whilst  there ;  cease,  if  blown  off  the  coast  by  stress  of 
weather,  and  recommence,  when  again  at  anchor  at  her 
station :  4/.  per  day  demurrage  for  every  day  over  and 
above  the  said  laying  days.  Penalty  for  non-performance 
of  this  agreement,  600/.  The  master  to  sign  bills  of  lading 
in  the  usual  manner,  and,  if  required,  for  more  or  less 
freight  than  above  stipulated,  without  prejudice  to  this 
charterparty.  The  vessel  to  be  consigned  to  the 
freighters,  or  their  agents,  at  the  ports  of  loading  and 
unloading.  Five  clear  days  are  to  be  allowed  the 
freighters  for  taking  in  the  live  stock  at  Vigo ;  and  4^ 
per  day  demurrage  to  be  paid  for  every  day  she  is  kept 
longer.  Should  there  be  an  absolute  impossibility  of 
landing  the  cargo  off  Oporto^  it  shall  be  lawful  for  the 
master  and  the  freighters'  agents  to  enter  into  a  fitsh 
agreement,  without  prejudice  to  this  charterpar^." 
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On  (he  18th  o£May  ISSSi  the  ship  sailed  from  Lon^ 
doH  on  the  voyage  mentioned  in  the  chaiterparty,  with 
a  cargo^  chiefly  of  provisions,  shipped  by  or  on  account 
of  the  Defendants,  and  arrived  at  Figo  on  the  28th  of 
the  same  month,  where  some  oxen,  &€•  were  also  taken 
cm  board;  the  ship  sailed  from  Vigo  on  the  2d  of 
Jime^  and  arrived  off  the  bar  of  Oporto  on  the  next  day* 
The  harbour  of  Oporto  is  about  two  or  three  miles 
up  the  river  Douro:  when  the  ship  so  arrived,  the 
MigudiUs  were  in  possession  of  batteries  on  each  side 
of  the  entrance  of  that  river ;  and  it  was  not  then  pos- 
sible for  her  to  enter  the  port  without  great  risk  and 
danger  X  she  was  accordingly  brought  up  in  the  roads 
off  the  castle  of  the  Foz^  just  beyond  the  range  of  the 
Wgueliie^  batteries*  In  pursuance  of  instructions  from 
the  PlaintiA,  the  captain  made  a  private  signal  to  in* 
fom  Signer  JDofirorfo,  of  Oporto^  to  whom  the  cargo  was 
consigned  by  the  Defendants,  of  the  arrival  of  the  ship} 
and  the  same. day  received  a  letter  from  Dourado^  re* 
questnig  him  to  unload  into  boats,  sent  by  Dourado^  the 
oiea,  &Ci  taken  on  board  at  Vigos  and,  if  there  were 
room,  a  portion  of  tlie  flour,  which  formed  part  of  the 
ship's  cargo* 

The  ship  remained  at  anchor  in  the  roads,  and  de^ 
livered  part  of  the  cargo  from  time  to  time,  as  it  was 
sent  for  by  Dourado:  but  the  occupation  of  the  bat- 
teties  by  the  Miguelites  made  it  difficult  and  dangerous 
to  discbarge  the  cargo,  as  the  boats  had  to  pass  up  the 
rifer  between  the  batteries,  and  generally  came  to  the 
ship  during  the  night.  They  also  came  on  Sundays,  and 
portions  of  the  cargo  were  delivered  to  them  accordingly, 
on  Sundat/  the  9th  and  Sunday  the  16th  of  June.  The 
ship  remained  at  her  anchorage,  as  before  stated,  without 
any  interruption,  from  the  Sd  of  June  until  the  14th  of 
^^gust^  when  there  were  very  strong  gales  and  squally 
weather.  The  captain  was  obliged  to  slip  his  cable  for 
the  preservation  o£  the  ship ;   but  be  brought  her  up 
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again  to  the  same  anchorage  on  the  next  morning,  and 
remained  there  until  the  18th  of  August^  when,  it  blowing 
hard,  he  sustained  some  damage  from  the  impact  of 
another  ship,  and  stood  out  to  sea  in  order  to  avoid  ' 
further  danger,  having  on  board  about  one  eighth  of  the 
cargo  undischarged.  The  gale  continued  for  several 
days,  and  the  Lusitania  was  beating  off  and  on  the  coast, 
and  could  not  return  to  her  former  anchorage  until  the 
25th  of  August.  The  Miguelites  had  then  abandoned  the 
batteries,  and  the  river  was  open,  but  there  was  not  suf- 
ficient wind  and  tide  to  enable  the  ship  to  cross  the  bar. 
The  next  day  there  was  sufficient  water ;  the  Lusitania 
proceeded  up  the  river  and  came  to  anchor  in  the  har- 
bour of  OportOf  where  the  residue  of  the  cargo  was 
delivered  to  the  order  of  Dourado. 

On  the  26th  of  June  the  captain  received  from  Dou^' 
fxido  a  letter,  in  which  he  said,  '^  I  approve  of  the 
expenses  you  have  been  at  with  feeding  the  men  em- 
ployed in  unloading  and  bringing  over  your  cargo^ 
which  I  beg  you  to  continue  doing  until  we  can  settle 
accounts.  In  spite  of  my  best  endeavours,  it  has  not 
been  possible  to  hurry  on,  more  than  has  been  done^  the 
unloading.  I  shall  continue  with  my  utmost  exertions 
towards  its  conclusion." 

Only  a  small  part  of  the  outward  cargo  was  discharged 
by  the  29th  of  June  ^  the  ship  had  continued  to  lie  in 
the  roads,  at  the  request  of  Dourado^  and  to  discharge  ha: 
cargo  from  time  to  time  as  it  was  sent  for  by  him;  and 
on  the  15th  of  July  he  wrote  to  the  captain  in  the 
following  terms: — *'  We  have  avoided  unloading  your 
vessel,  owing  to  the  low  prices  of  the  articles^  and  our 
warehouses  being  full ;  however,  we  send  these  boats  to 
bring  all  the  barrels  of  beef  they  can,  and  nothing  else 
but  these;  but  if  it  is  absolutely  necessary  to  take  out 
some  barrels  of  flour,  then  let  the  lesser  possible  quantity 


come.' 


The  sum  of  100/.  was  paid  by  the  Defendants  to  the 
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Piainlifi  on  the  9th  of  Mzy  1833,  in  part  of  the  freight 
of  the  ship.  On  the  24th  of  July  the  captain^  on 
behalf  of  the  Piainti£&»  claimed  the  payment  of  the 
balance  of  freight  for  the  ship,  as  having  previously  be- 
come dae  according  to  the  terms  of  the  charterparty ;  and 
Dourado  then  gave  him  a  bill  of  exchange  upon  the  De- 
fendants for  the  sizm  of  375/.,  which  was  expressed  to  be 
for  the  **  balance  of  the  freight  per  Lusitanicu" 

At  the  time  Dourado  gave  this  bill  of  exchange,  he 
admitted  that  the  ship  had  been  upon  demurrage  for 
some  time  past;  and  said,  that  the  cargo  had  come  to  a 
bad  market,  and  that  the  expense  of  getting  the  cargo 
on  shore  was  so  heavy  that  he  thought  he  should  keep 
the  ZjisUania  a  little  longer. 

The  bill  of  exchange  was  remitted  to  the  captain's 
agent  in  London^  who  received  the  amount  thereof  from 
the  Defendants. 

On  the  16th  oi  August  the  captain  exhorted  Dourado 
to  discharge  the  ship;  when  Dourado  said^  the  prices 
were  so  low  that  he  did  not  wish  to  pay  the  extra  ex- 
penses of  the  boats.  Dourado  was  then  informed  by  the 
captain,  that  the  ship  had  been  on  demurrage  ever  since 
the  28th  of  June,  which  he  admitted;  and  the  demurrage 
due  was  calculated  by  Dourado  and  the  captain. 

When  the  ship  entered  the  harbour  she  had  only  about 
one  eighth  of  her  cargo  left  on  board,  and  the  whole  of 
that,  except  as  after  mentioned,  was  delivered  in  the  har- 
bour between  the  26th  and  29th  of  August  inclusive. 

One  hundred  and  eighty  ores,  which  had  been  sent 
out  in  the  ship  by  the  Defendants,  could  not  be  disposed 
of  at  Oporto ;  at  the  request  of  Dourado^  the  captain 
agreed  to  take  them  back  to  England  without  any  charge  9 
but  it  was  necessary,  in  order  to  clear  the  ship  at  the 
CQ8tom*house  of  Oporto^  that  these  ores  should  be  landed^ 
which  was  done  by  order  from  Dourado  on  the  30th  of 
Augusts  and  a  barrel  of  flour,  which  had  before  escaped 
notice,  was  also  landed  on  the  same  day ;  the  ship  was 
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then  cleared  at  the  custom-house,  and  the  ores  were 
afterwards  again  taken  on  board. 

After  the  delivery  of  the  cargo,  Dourado  was  applied 
to  by  the  captain  to  give  a  certificate  of  the  time  the 
ship  had  been  employed ;  and  he  then  signed  the  follow- 
ing memorandum  on  the  back  of  a  copy  of  the  charter :  — 
'^Arrived  ofi*  the  bar  on  the  Sd  <X  June ;  the  time  of 
contract  expired  on  the  28th  oijtme;  entered  the  river 
on  the  26th  of  August^  and  was  cleared  on  the  SOth  of 


The  Lusitania  afterwards  obtained  a  full  cargo  at 
Oporto  for  England^  which  she  began  to  take  in  on  the 
19th  of  September^  and  sailed  therewith  on  the  6th  of 
October. 

In  the  declaration,  which  was  to  be  considered  as  part 
of  the  case,  the  Plaintiffs,  after  setting  out  the  substance 
of  the  charterparty,  and  averring  that  the  ship  being 
tight,  &c.  received  the  cargo  on  board,  stated,  that  she 
proceeded  therewith  to  yigo,  and  there  received  live 
stock,  &c.  and  afterwards  proceeded  on  her  voyage; 
that  afterwards  she  arrived  at  her  destination ;  that  the 
Plaintiffs  afterwards  discharged  the  cargo^  according  to 
the  true  intent  and  meaning  of  the  charter-party,  which 
was  then  and  there  accepted  by  the  Defendants;  and 
that  the  Vessel  could  not  enter  Oporto,  discharge  and 
reload  there,  according  to  the  true  intent  and  meaning 
of  the  charterparty. 

The  Defendants  pleaded  the  general  issue,  and  paid 
73/.  into  Court  on  the  count  for  the  use  and  hire  of  the 
ship. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  Plaintiffs  were  entitled  under  the  circumstances  stated 
in  this  case,  to  recover  any  and  what  sum  from  the  De- 
fendants, and  upon  what  count  or  counts ;  the  Defend- 
ants being  at  liberty  to  object  to  the  admissibility  of  the 
evidence  of  Dourado* s  acts,  declarations,  and  letters  stated 
in  the  case.     The  Court  was  to  be  at  liberty  to  give 
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judgment  for  the  Plaintiffs,  if  they  thought  there  was 
sufficient  evidence  to  support  the  Plaintiffs'  case,  exclu- 
sive of  any  evidence  whicli  they  thought  ought  not  to 
have  been  received.  The  Defendants  were  only  to  take , 
such  objections  to  the  declaration  as  they  might  have 
taken  at  nisi  priust  or  in  arrest  of  judgment  And  the 
Court  were  to  be  at  liberty  to  make  any  amendment 
which  they  might  think  the  Judge  at  nisi  prius  would 
have  allowed. 
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IL  V.  Richards^  for  the  Plaintiffs,  contended  that, 
within  the  meaning  of  the  charterparty,  the  vessel  was 
discharged  at  the  castle  of  the  Foz;  and  that  the 
Plaintifis  were,  therefore,  entitled  to  the  larger  freight, 
and  to  demurrage  from  the  28th  of  June.  But  for  the 
directions  of  the  Defendant's  agent  Dourado^  who 
delayed  the  unloading  because  the  prices  at  Oporto  were 
low  and  the  markets  full,'  the  vessel  might  have  been 
entirely  discharged  before  she  entered  the  port:  and 
the  retainer  and  discharge  of  one-eighth  of  the  cargo  at 
a  later  period,  for  the  convenience  of  the  Defendants, 
did  not  entitle  the  Defendants  to  say  the  vessel  was 
discharged  at  Oporto  within  the  meaning  of  the  charter- 
party.  The  reloading  at  Oporto  would  not  exonerate 
the  Defendants  from  the  larger  freight,  unless  the 
Plaintiffi}  had  also  been  enabled  to  discharge  there. 

And  the  conduct  of  the  Plaintiffs'  agent,  in  giving  a 
bill  of  exchange  for  the  balance  of  the  larger  freight, 
aod  in  admitting  that  the  ship  was  lying  on  demurrage, 
precluded  the  Defendants  from  setting  up  any  other 
construction  of  the  charterparty. 


Wightman^  for  the  Defendants.  The  Plaintiffs  are 
entitled  only  to  the  lesser  freight.  The  larger  freight 
was  only  to  be  paid  in  case  the  vessel  discharged 
endrdy  without  entering  the  port    But  her  entering 
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the  port)  and  thereby  obtainiog  the  chance  of  a  new 
freight  homewards,  was  the  consideration  on  which  the 
Plaintiffs  agreed  to  accept  the  lower  freight.  They  did 
finally  discharge  in  the  port,  and  did  obtain  there  a 
homeward  cargo:  the  Defendants,  therefore,  ought  to 
pay  only  the  lesser  freight.  If  the  discharge  of  seven 
eighths  of  the  cargo  outside  the  port  was  sufficient  to 
entitle  them  to  the  higher  freight,  notwithstanding  they 
had  had  the  advantage  of  a  homeward  cargo,  where  was 
the  line  to  be  drawn  ?  Would  the  delivery  of  a  single 
parcel  at  the  castle  of  the  Foz  have  entitled  them  to  the 
larger  freight,  if  all  the  rest  of  the  ,cargo  had  been 
discharged  at  Oporto  ?  The  lay  days  were  to  comraenoe 
only  at  the  place  of  discharge;  and  if  Oporto  were  the 
place,  the  Plaintifis'  claim  for  sixty-two  days  demurrage 
was  at  ap  end.  At  all  events,  a  deduction  must  be  made 
for  the  Sundays.  iBosanquet  J.  The  contract  is  made 
with  reference  to  the  usage  of  foreign  countries.]  No 
usage  is  stated;  and  the  bill  of  exchange  given  by 
Dourado  does  not  affect  the  casei  for  the  freight  was  to 
be  paid  in  cash  in  London  upon  production  of  receipts 
for  the  delivery  of  the  cargo:  the  bill,  therefor^  was 
given  by  mistake. 


Richards.  The  extreme  case  of  the  Plaintifls  being 
entitled  to  the  higher,  freight  upon  the  delivery  of  a 
single  package  outside  the  port,  may  be  met  by  the 
supposition  of  the  Defendants  claiming  to  pay  only  the 
lower  freight  if  a  single  package  were  delivered  within 
the  port,  although  the  bulk  of  the  cargo  were  discharged 
outside.  The  question  is,  where  was  the  substantial 
discharge?  The  intention  was,  that  the  Defendants 
should  pay  the  lower  freight  only  upon  the  ship  being 
substantially  discharged  within  the  port,  and  reloading 
there  within  a  reasonable  time.  But  she  was  kept 
outside  an  unreasonable  tim^  for  the  benefit  of  the  De- 
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fendaDts;  and  the  inconvenience  occasioned  to  the  Plain- 
tiffs by  that  delay  pi:ecluded  the  Defendants  from  claiming 
any  advantage  on  account  of  the  subsequent  reloading. 

TiMDAL  C.  J.  This  is  a  case  of  some  importance, 
being  the  first  which  has  been  brought  before  the  Court 
under  the  recent  act  of  parliament  by  which  parties  are 
autboriaed  to  obtain  a  judicial  decision  upon  a  statement 
offsets  agreed  to  between  themselves ;— a  great  im- 
provement in  the  law,  and  highly  beneficial  to  the  suitor. 

The  question  arises  on  the  construction  of  a  charter- 
party;  and  in  putting  our  construction  on  the  instruf* 
mentf  we  are  bound  to  give  efiect  to  the  intention  of  the 
parties,  as  far  as  it  can  be  collected  from  the  expressions 
they  have  used. 

And  I  am  of  opinion  that,  according  to  the  terms  of 
this  charterparty^  the  Flaintiffi,  in  the  events  which  have 
happened,  are  entitled  to  the  larger  fi'eight 

The  cbarterparty  begins,  that  the  vessel  being  loaded 
shall  proceed  to  Oporto^  ^*  and  should  the  master  think 
it  possible  to  enter  the  port  without  risk  from  the 
batteries,  he  agrees  to  discharge  the  cargo  there;  but  if 
not,  he  binds  himself  to  proceed  oK  the  castle  of  the 
Tozy  or  to  some  other  point  near  to  the  bar  where  the 
vessel  can  lie  in  safety,  and  there  discharge  into  boats, 
which  the  fi^ighters  bind  themselves  to  send  alongside/' 
If  we  go  no  fiurther,  it  is  manifest  that  the  destination 
to  enter  the  port  or  not,  and  to  discharge  the  cargo 
inside  or  outside,  was  to  depend  on  the  circumstances 
that  might  determine  the  mind  of  the  captain,  with  a 
view  to  the  safety  of  the  vessel;  and  it  is  clear  he 
thought  it  unsafe  to  enter,  for  the  case  finds  that,  when 
the  ship  arrived  off  the  bar,  the  Miguelites  were  in  pos- 
session of  the  batteries  on  each  side  of  the  river,  and  it 
was  not  possible  for  her  to  enter  the  port  without  great 
ri^L  I  should  say,  therefore,  that,  as  the  captain  thought 
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himself  justified  in  not  entering  the  port,  the  discharge 
must  be  considered  to  have  taken  place  outside;  in 
which  case  the  charterparty  provides  ^*  freight  in  fuU 
for  the  voyage  475^ ;  or,  if  the  vessel  can  enter  OportOf 
discharge  and  reload  there,  SQOL  only." 

The  larger  freight  being  due  if  entry  into  the  port 
beci^me  impossible  and  the  discharge  took  place  out* 
side,  the  conditions  on  which  the  Plaintiffs  were  to 
receive  the  smaller  freight  are  three:  that  the  vessel 
should,  upon  arrival,  enter  the  port;  that  she  should 
discharge  there,  and  reload. 

As  she  did  not  discharge  and  reload  there  upon  ber 
arrival  off  the  bar,  two  of  the  events  contemplated  did 
not  arise,  and  the  Plaintiffs  are  entitled  to  the  larger 
freight 

The  charterparty  goes  on,  ^«  *'  twenty-five  working 
days  are  to  be  allowed  the  said  merchants  (if  the  ship  is 
not  sooner  dispatched)  for  unloading  the  cargo.  Lay 
days  to  commence  when  the  ship  is  off  the  castle  of  the 
Foz,  or  other  point  where  she  is  to  discharge;  continoe, 
whilst  there ;  cease,  if  blown  off  the  coast  by  str^to  of 
weather;  and  recommence  when  again  at  anchor  at  her 
station/' 

The  instrument,  therefore^  does  not  contemplate  or 
provide  for  the  case  of  the  discharge  beginning  in  one 
place  and  being  concluded  in  another,  but  evidently 
contemplates,  that  if  she  be  blown  off  the  coast  she  will 
return  to  her  former  station,  that  is,  outside  the  port 
I  point  out  this  stipulation,  as  tending  to  shew  an 
intention  that  the  Plaintiffs  should  have  the  lai^r 
freight,  unless,  upon  arrival,  they  could  enter  the  port 
and  make  their  whole  discharge  there. 

It  is  said  that  this  construction  of  the  agreement  might 
lead  to  absurd  consequences;  and  an  extreme  case  has 
been  put,  of  a  minute  portion  of  the  cargo  bebg  dis- 
charged outside^  and  the  remainder  within  the  port 
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Here,  however,  the  cargo  was,  in  fact,  substantially 
discharged  outside:  and  from  the  circumstance  that 
one  eighth  remained  to  be  discharged  when  at  length 
the  ship  entered  the  port,  we  cannot  draw  an  inference 
to  outweigh  all  the  other  stipulations  in  the  charterparty, 
and,  in  effect,  to  mdke  it  optional  with  the  Defendants 
whether  they  should  pay  the  larger  or  the  smaller  freight. 
Besides,  after  the  Defendants  have  taken  upon  them- 
selves to  pay  the  larger  freight  before  the  vessel  was 
entirely  discharged,  we  must  take  it  they  waived  any 
objection  on  that  head. 

It  is  then  contended  that  the  vessel  was  to  discharge 
at  Oporto^  and  that  the  lay  days  were  not  to  commence 
till  she  was  at  the  place  of  discharge :  but  they  are  not 
so  limited  by  the  language  of  the  charter-party ;  for 
they  are  to  commence  at  the  Castle  of  the  JFba?,  or  other 
point  where  the  vessel  is  to  be  discharged ;  to  cease  if 
the  vessel  be  blown  t>ff  the  coast ;  and  commence  again 
on  her  regaining  her  station. 

These  considerations  arise  on  the  charterparty  alone ; 
but  when  we  see  that  the  delay  in  the  discharge  arose 
from  the  voluntary  act  of  the  Defendants'  agent,  because 
the  markets  were  low  and  the  warehouses  full,  it  can 
scarcely  be  doubted  the  Defendants  have  made  them- 
selves responsible  for  the  detention  of  the  vessel. 

I  think,  therefore,  that  the  Plaintiffs  are  entitled  to 
the  larger  freight,  and  that  the  number  of  days  claimed 
for  demurrage  has  been  correctly  estimated. 


183^. 

GlBBBKB 

V. 

BuuBoir. 


Gaselee  J.  and  Vauguan  J.  concurred. 


BosANQUET  J.  I  am  of  the  same  opinion.  The 
Court  must  put  a  rational  construction  on  the  charter- 
party  :  and  the  parties  seem  to  have  contemplated  two 
events  for  the  voyage ;  the  arrival  and  discharge  of  the 
ship  off  the  Castle  of  the  Foz^  in  which  case  the  owners 
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were  to  receive  475/.  for  the  freight ;  and  her  entry  into 
port  and  reloading  there,  in  which  case  they  were  to  receive 
only  SOO/.  As  the  captain  came  to  the  Castle  of  the 
Fozy  and  could  not  enter  the  port  for  the  greater  portion 
of  his  discharge,  the  owners  are  entitled  to  the  greater 
freight  It  has  been  urged,  that  the  consideration  for 
the  owners'  entering  into  the  charterparty,  was  the 
advantage  of  reloading  at  the  port  of  Oporto :  no  doubt 
that  was  part  of  the  consideration ;  but,  on  the  other 
side,  the  risk  of  lying  off  the  bar,  anc]  being  beat  about 
in  bad  weather,  was  part  of  the  consideration  which  was 
to  entitle  the  owners  to  the  higher  freight 

Judgment  for  the  Plaintifis. 


Nov.  18. 


Wauoh  v.  AshfOrd. 


The  Defend- 
ant having 
been  com- 
mitted to  the 
King's  Bench 
prison  by  a 
Court  of 
Bankruptcy^ 
this  Court 
gave  the  bail 
time  to  ren- 


THHIS  action  by  the  indorsee  against  the  acceptor  of 
a  bill  of  exchange,  was  commenced  in  September 
18SS. 

The  Defendant  became  bankrupt  in  Lotidorif  in 
December  1833,  and  the  drawer  of  the  bill  was  ap- 
pointed one  of  his  assignees. 

Judgment  in  this  action  was  signed  on  a  cognovit, 

March  IS.  1834;  bail  justified  on  the  14th  of  March; 

der,  notwith-   and  in  May^  the  Defendant  was  committed  to  the  King's 
standing  the 
committal 
was  under  a 
London  com- 
mission of 
bankrupt^ 
and  the  bail 
had  justified 
after  the 
bankruptcy^ 
after  judg- 
ment and  at  the  request  of  the  Defendant's  attorney. 


Bench  prison  by  a  Subdivision  Court  of  Bankruptcy  for 
not  answering  satisfactorily ;  the  Plaintiff's  attorney,  who 
was  one  of  the  solicitors  to  the  assignees,  being  present, 
and  assisting  in  making  out  the  committal. 

Under  this  committal,  the  Defendant  still  continued 
in  confinement. 

In  Ap'il^  a  ca.  sa.  in  the  action  was  lodged  against  him; 
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and  on  the  6th  oijune^  after  the  return  of  the  ca.  mu,  the 
bail,  who  had  justified  at  the  request  of  his  attornqr^  were 
served  with  the  copy  of  a  writ  of  sei.  fa*  returnable  on 
tbe  12th  of  Jbiz^. 
On  the  11th  of  t^^,  in  last  Trinity  term, 

Price^  on  behalf  of  the  bail,  obtained  a  rule,  calling  on 
the  Plaintiff  to  shew  cause  why,  under  the  circumstances 
.  above  stated,  the  bail  should  not  have  time  to  render 
tbeir  principal. 

The  time  required  was,  till  he  should  have  passed  his 
last  examination. 

WUde  Seijt  and  ChanneU  shewed  cause. 

The  Court  will  not  enlarge  the  time  for  rendering 
bail,  except  under  peculiar  circumstances;  and  there  is 
nothing  which  gives  the  bail  in  the  present  case  anjr 
claim  to  indulgence.  It  has  been  refused,  where  the 
principal  could  not  be  removed  without  endangering  his 
life;  Wynny.  Petty{a)\  where  he  has  become  lunatic ; 
Coci  V.  BeU(b);  and  even  where  he  has  been  un warrant-, 
ably  detained  by  a  foreign  enemy ;  Grant  v.  Fagan  {c) : 
it  has  been  granted  in  cases  of  bankruptcy,  only  where 
the  commission  has  been  sued  out  in  the  country,  and 
in  order  to  avoid  the  expanse  of  bringing  the  bankrupt 
to  London.  Maude  v.  JaoDett  (rf),  Shame  v.  Cash,  {e)  Here 
the  bail  did  not  justify  till  after  judgment  against  their 
principal,  and  till  three  months  after  he  had  become  a 
bankrupt;  they  were  aware,  therefore,  of  the  respon- 
sibility they  incurred,  and  after  the  return  of  the  ca.  sa, 
have  no  claim  to  the  favour  of  the  Court.  In  Gibson  v. 
^ite{g)f  the  application  was  made  before  the  bail  had 

(a)  4  Eatt,  102.  (e)  4  Bingh.  80. 

(6)  lSEaH,S55.  (g)  ^Cr.S^J.SB.  2TynM. 

(c)  ^Eiut,lB9.  162. 


(d)  SEa8t,U5. 
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justified ;  and  previous  to  justification  more  latitude  is 
allowed.  If  the  present  rule  be  made  absolute,  the  sur- 
render may,  by  the  Defendant's  refusal  to  answer,  be 
delayed  to  an  indefinite  time^ 


Bompas  Serjt.  and  Pricey  contra.  If  this  had  been 
an  action  in  the  Court  of  King's  Bench,  it  would 
have  been  a  matter  of  course,  upon  the  Defendant's 
being  committed  by  the  commissioners  of  bankrupt, 
to  bring  him  up  under  a  habeas  corpus  from  the 
criminal  custody  of  that  Court,  and  render  him  in  dis- 
charge of  his  bail.  The  Court  of  Exchequer  and  this 
Court  have  no  authority  to  interfere  with  the  criminal 
custody  of  the  Court  of  King's  Bench;  Currie  v. 
Kinnear.{a)  In  order,  therefore,  that  the  suitor  of 
those  Courts  may  be  put  on  an  equal  footing  with  the 
suitors  of  the  Court  of  King's  Bench,  it  has  been  usual 
in  those  Courts  to  give  the  bail  time  to  render  the 
principal,  wherever,  in  the  Court  of  King's  Bench,  he 
might  have  been  rendered  under  a  habeas  corpus.  Hodg- 
son  V.  Temple  (i),  Ashmore  v.  Fletcher,  (c) 

Cur.  adv.  vult. 


TiNDAL  C.  J.  The  application  which  has  been  made 
in  this  case,  that  the  bail  shall  have  time  to  render  their 
principal  till  he  shall  have  passed  his  last  examination, 
is  without  any  precedent.  Yet  there  are  circumstances 
in  the  case  which  may  induce  us  to  accede  to  the  appli- 
cation to  a  small  extent 

It  is  clear  that,  if  these  circumstances  had  occurred  in 
the  Court  of  King's  Bench,  the  bail  would  have  had  an 
easy  remedy  by  bringing  up  their  principal  under  a  writ 
of  habeas  corpus^  and  then  rendering  him  in  discharge. 

By  the  constitution  of  this  Court  we  are  unable  to 


(a)  IB.  6^3.23. 
\b)  5  Taunt.  503. 


(c)   13  Price,  523. 
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proceed  in  that  course,  but  the  practice  has  been  to 
come  as  near  to  it  as  our  jurisdiction  will  permit. 

We  are  not  disposed  to  accede  to  the  application  to 
the  fill!  extent  to  which  it  has  been  made,  because  it 
might  enable  the  parties  to  lie  by,  instead  of  using  all 
the  means  in  their  power  to  accelerate  a  surrender ;  but 
we  think  it  right  to  suspend  the  proceedings  on  the  scire 
facias  till  the  fifth  day  of  next  term. 

We  shall  narrowly  watch  the  conduct  of  the  parties 
in  the  mean  time,  but  it  is  expedient  that  the  practice  of 
(he  Courts  should  be  assimilated  as  nearly  as  possible. 

Rule  absolute  accordingly. 


18S4. 


Davidson  v.  Chilman. 

npO  debt  in  this  Court  for  goods  sold,  the  Defend- 
ant pleaded  that  he  was  nn  attorney  of  the  Cpurt 
of  King's  Bench,  and  prayed  judgment  if  this  Court 
would  or  ought  to  take  cognizance,  &c. 

He  made  no  affidavit  of  the  truth  of  this  plea; 
whereupon 

The  Plaintiff  signed  judgment,  which 

Talfourd  Seijt.  obtained  a  rule  nisi  to  set  aside  as 
irregular. 


Nws.  18. 

A  plea  of 
privilege^  as 
attorney  of 
another  courts 
is  a  plea  in 
abatement^ 
and  if  it  be 
not  verified 
by  affidavit^ 
Plaintiff  may 
sign  judg- 
ment. 


Wilde  Serjt.,  who  shewed  cause,  contended,  that  this 
was  a  plea  in  abatement ;  and,  as  such,  might  be  treated 
as  a  nullity,  if  not  verified   by  affidavit  pursuant  tc^ 
5  Ann.   c.  16.  5.  11.     In  Horsfall  v.  Matthemnan  {a\ 
where  the  Court  set  aside  a  judgment  signed  after  a  plea 


/^W  .  6  S3 


(a)  3  If.  \Sf  5. 154. 
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in  abatement,  there  was  an  a£Bdavit,  though  in  some 
respects  objectionable. 

Talfijurd.  All  pleas  to  the  jurisdiction  of  the  Court 
do  not  require  to  be  verified  by  affidavit:  there  is 
nothing  in  this  plea»  of  which  the  Couit  is  not  apprised 
without  affidavit;  as,  the  existence  of  the  privilege^  and 
the  entry  of  the  Defendant's  name  on  the  roils  of  the 
Coart:  and  the  statute  of  jlmte  applies  only  to  matters 
dehors  the  record,  and  not  to  such  as  appear  to  the 
Court  on  inspection  of  their  own  proceedings :  Hughes 
V.  Alvarez,  (a)  Nor  ought  such  a  plea  as  this  to  be 
classed  with  pleas  in  abatement ;  for  it  is  neither  to  the 
disability  of  the  Plaintiff,  nor  to  the  person  of  the 
Defendant,  nor  in  abatement  of  the  writ.  Indeed,  a 
plea  concluding  with  a  prayer  of  judgment  if  the  Court 
will  take  cognizance,  &c.  is  not  considered  even  as  a 
plea  to  the  jurisdiction ;  Chatlatid  v.  Thorrdey  (6),  Siokes 
v.  Mason,  {c)  And  a  plea  of  the  statute  of  additions 
has  been  held  not  to  require  verification  by  affidavit; 
Grmf  V.  Sidneffl  (d)  At  all  events,  the  plea,  if  informsl, 
was  not  a  nullity ;  and,  instead  of  signing  judgment, 
the  Plaintiff  should  have  moved  to  set  the  plea  aside; 
HorsfaU  v.  Matthewman. 


TiNDAL  C.J.  A  plea  of  privilege  as  attorney  of 
another  Court,  is  classed  under  pleas  in  abatement  by 
Comynss  Com.  Dig.  Abatement  (D)  6.  It  is  a  subor- 
dinate division  of  the  class  of  pleas  in  abatement;  and, 
if  not  verified  by  affidavit,  may  be  treated  as  a  nullity. 

BosANQUET  J.  referred  to  Stiles  v.  Serjeant  Mead  (^), 
and  Cunningham  v.  Johnson,  (jg) 

Rule  discharged. 


(a)  2i>i.J2aym.l409. 
(6)  \^  East,  5^^ 
(e)  9  EoMt,  424. 


(d)  SB.^P.  897. 
{e)  ZStr.7SS. 
(g)  -Say.  19. 
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DuDDEN  tf.  Long. 


Nov.  18. 


^H£  sheriff  of  Wilts  having  been  ruled  to  return  a  The  Court 
f.fa.  issued  against  the  Defendant,  refused  to 

A  rule  nisi  was  obtained,  on  the  sheriff's  behalf,  for  favour  of  the 
a  stay  of  proceedings,  and  for  the  Plaintiff  and  the  as-  sherifi;  under 
sigoees  of  the  Defendant,  who  had  become  a  bankrupt,    ^  ^^i*- 
to  appear  under  the  interpleader   act,  and   state   the  where  the  * 
nature  of  their  respective  claims.  under- 

The  Defendant's  goods  had  been  seized  and   sold  partner  ^p- 

under  the  JL  fa.^  and  the  produce  still  remained  in  the  peared  to  be 

hands  of  the  sheriff.  concerned  for 

some  of  the 
parties. 

Ludlow  Serjt.,  for  the  Plaintiff,  shewed  cause  on  an 
afiSdavit  from  the  Plaintiff's  attorney, 

That  the^.^.  had  been  lodged  at  the  office  of  the 
under-sheriff  of  Wilts  on  the  SOth  of  September^  when  a 
gentleman,  who  carried  on  business  as  a  solicitor,  in 
partnership  with  the  under-sheriff,  said  the  writ  would 
have  priority,  as  2Lji.fa.  issued  against  the  same  De- 
fendant by  one  W.  D.  W.  had  been  returned  for 
irregularity :  that  deponent  gave  orders  for  a  bill  of 
sale,  and,  by  appointment,  called  for  it  the  next  day  at 
two  o'clock ;  no  person,  however,  was  then  at  the  under- 
sheriff's  office:  but  at  seven  the  same  evening,  upon 
deponent's  calling  again,  the  under-sheriff's  partner 
demanded  an  indemnity,  saying,  execution  had  that  day 
been  levied  on  the  Defendant's  goods  at  the  suit  of 
W.D.  W.: 

The  indemnity  being  refused,  the  under-sheriff's 
partner  said  the  under-sheriff  was  not  bound  to  sell 
without  a  venditioni  exponas,  and  required  deponent  to 
wait  for  a  week,  when  he  should  hear  whether  the 
under-sheriff  would  sell  or  not : 
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1854.  On  the  6th  of  October^  deponent  received   a  letter 

from  the  under-sheriff,  dated  the  4thy  and  stating  that 
the  Defendant  had  commited  an  act  of  bankruptcy,  and 
that  the  papers  were  gone  to  London  for  a  Jiat : 

On  the  6th,  ajtat  was  issued  against  the  Defendant, 
to  which ^^  the  under-sheriff's  partner  was  solicitor; 
fV.  IX  fV.  and  the  under-sheriff's  brother,  two  of  the 
commissioners;  and  the^^  was  opened  in  the  office  of 
the  under-sheriff  and  his  partner. 

Ludkm  contended  that,  under  these  circumstances, 
the  Court  would  not  interpose  to  relieve  the  sheriff  from 
any  responsibility. 

Coletidge  Serjt.  was  heard  in  support  of  the  rule. 
It  is  no  imputation  on  the  under-sheriff  that  his  brother 
acted  as  commissioner  in  the  bankruptcy,  the  commis- 
sioners of  bankrupt  in  the  country  being  appointed  by 
the  Judge  of  assize  to  a  given  district;  and  within  that 
district,  no  others  can  act. 

TiNDAL  C.  J.  Before  we  accede  to  any  application, 
under  the  interpleader  act,  on  behalf  of  the  sheriff,  we 
must  see  that  he  stands  quite  clear  of  any  connection 
with  either  of  the  parties.  We  do  not  see  how  we  can 
say  that  here,  where  the  under-sheriff  is,  in  effect,  the 
attorney  for  the  assignees  under  the  commission  of 
bankrupt.  It  seems  to  us  that,  where  there  is  such  an 
intermingling  of  the  characters  of  attorney  and  under- 
sheriff,  the  proceedings  ought  to  go  on. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 

On  a  subsequent  day,  the  Court,  upon  the  application 
of  Coleridge^  allowed  the  sheriff  four  days  to  make  his 
return  to  the  ^.^o. 


5  WILL.  IV.  SOI 

Wilkinson,  Executrix  of  Bevan,  v.  £dwards.       jvw.  is. 

^HIS  was  an  action  by  the  executrix  of  a  payee.  Where  an 
against  the  maker  of  a  promissory  note.  executrix 

The  payee  died  in  June  1831.   The  maker's  signature  ^  action 
was   attested ;   and  the  maker,  payee  when  alive,  and  with  teme- 
attesting  witness,  all  lived  in  Monmouthshire.  crated  it^~" 

The  Plaintiff,  nevertheless,  laid  her  venue  in  Middlesex^  leckleuly, 
thinking,  as  she  alleged,  that  the  action  would  be  un-  laying  the 
defended.  jfidafew*. 

In  Hilary  term  1834,  a  rule  for  judgment  as  in  case  notwithstand- 
of  a  nonsuit  was  discharged,  on  the  Plaintiff's  giving  a  '^  f^  ~^® 
peremptory  undertaking  to  try  at  the  next  sittings.  Iq  Mon^ 

In  the  February  following,  the  Plaintiff's  attorney  ^mou^kOwrt, 
asked  the  Defendant's  attorney  the  nature  of  his  defence,  yioi^ting  a 
and  to  admit  the  Defendant's  handwriting.  peremptory 

The  Defendant's  attorney  refused  to  make  the  ad-  ^^^*^°^ 
mission,  and  said  his  client  did  not  owe  the  money.  Court  refuaed 

The  Plaintiff's  attorney  made  a  similar  application  in  *o  exoi^erate 
Aprils  which  met  with  a  similar  answer,  when  he  offered  ^^^ 
to  change  the  venue  into  Monmouthshire. 

In  Easter  term  last,  a  second  rule  for  judgment  as  in 
case  of  a  nonsuit,  was  discharged  upon  a  second  under- 
taking to  go  to  trial ;  which  undertaking  having  been 
broken,  and  judgment  as  in  case  of  a  nonsuit  having 
been  entered  up, 

Atcherley  Seijt.  obtained  a  rule  nisi  to  stay  proceedings, 
in  order  that  the  Plaintiff,  as  executrix,  might  be  ex- 
empted from  costs.     3  &  4  )^.  4.  c.  42.  s.  31. 

WUde  Seijt,  who  shewed  cause,  after  animadverting 
on  the  circumstance  of  the  Plaintiff's  laying  the  venue  in 
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Middlesex^  when  the  parties  lived  in  Monmotdhskire ,-  on 
the  breach  of  two  peremptory  undertakings  to  try ;  and 
on  the  temerity  with  which  the  action  had  been  brought; 
contended,  that  it  was  not  a  case  for  the  interposition  of 
the  Court  in  favour  of  the  executrix. 


Atcherley  insisted  that  the  discretion  of  the  Court 
should  be  exercised  under  the  recent  statute,  upon  the 
same  principles  as  before  the  statute;  and  in  WooUey  v. 
Sloper{a\  it  was  held  that,  upon  a  judgment  as  in  case 
of  nonsuit,  an  executor  Plaintiff,  who  had  been  guil^ 
of  wilful  negligence,  was  not  liable  to  the  costs  of  the 
cause,  but  only  to  the  costs  occasioned  to  the  Defendant 
by  such  wilful  negligence. 

It  was  the  duty  of  the  executrix  to  sue,  and  her  failure 
in  that  respect  might  amount  to  9.^deoastavU. 

TiNDAL  C.  J.  Before  the  statute  3  &  4  W.^.  r.42., 
executor  Plaintiffs  were  not  liable  to  costs  on  a  nonsuit 
or  verdict  for  the  Defendant:  not  from  express  exemption 
by  any  law,  but  owing  to  the  particular^ode  in  which 
the  language  of  the  statutes  giving  costs  to  Defendants 
was  expressed.  For  on  looking  into  the  statute  23  H,  8. 
<:.  15.  £.  I.  we  find  that  costs  are  given  to  the  Defendant, 
where  the  Plaintiff  is  nonsuited,  or  a  verdict  passes 
against  him,  in  actions  on  contracts  immediately  with,  or 
for  wrongs  immediately  done  to,  the  Plaintiff.  That 
statute  was  extended  to  all  personal  actions,  by  4  Jac.  1. 
c.  3.;  which  being  framed  on  the  model  of  23  M.  8. 
c.  15.,  it  has  been  holden,  that  executors  and  adminis- 
trators are  neither  within  the  one  nor  the  other,  inas- 
much as  the  contract  on  which  they  sue  is  not  made 
immediately  with  themselves,  but  with  their  testator  or 
intestate. 


(a)  9  Bingh.  754. 
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The  S&^f  W.4f.  c.  42,  was  intended  to  ameod  this 
defect  in  the  law,  by  enacting,  ^^  that,  in  every  action 
brought  by  any  executor  or  administrator  in  right  of 
the  testator  or  intestate,  such  executor  or  administrator 
shall,  unless  the  Court  in  which  such  action  is  brought^  or 
a  Judge  of  any  of  the  su2)erior  Courts  shall  otherwise  order^ 
he  liable  to  pay  costs  to  the  Defendant,  in  case  of  being 
nonsuited,  or  a  verdict  passing  against  the  Plaintiff;  and 
in  all  other  cases  in  which  he  would  be  liable,  if  such 
Plaintiff  were  suing  in  his  own  right,  upon  a  cause  of 
action  accruing  to  himself;  and  the  Defendant  shall 
have  judgment  for  costs,  and  they  shall  be  recovered  in 
like  manner." 

The  general  rule,  therefore,  now  is,  that  an  executor 
or  administrator  who  has  been  nonsuited,  or  who  has 
lost  a  verdict,  is  liable  to  costs ;  and  it  is  cast  on  him  to 
make  out  that  there  are  particular  circumstances  in  his 
case  which  would  justify  the  Court  in  exempting  him  by 
an  exercise  of  their  discretionary  authority.  '  We  must 
therefore  look  to  the  course  and  cbnduct  of  the  executor 
in  the  particulai  case.  It  is  said  to  be  his  duty  to  sue, 
in  order  to  collect  the  testator's  assets :  but  it  is  his  duty 
first  to  consider  whether  there  be  a  fair  prospect  of 
success  in  the  action. 

Here  the  Plaintiff  appears  to  have  failed,  because 
she  was  unprovided  with  proof  of  the  Defendant's  hand- 
writing; but  she  should  have  secured  that  before  she 
ventured  to  sue.  To  say  the  least,  therefore,  the  action 
was  a  hasty  proceeding.  Then,  although  the  cause  of 
action  substantially  existed  in  Monmouthshire^  she  lays 
the  venue  in  Middlesex^  and  twice  neglects  a  peremptory 
undertaking  to  try.  All  these  are  proceedings  which 
have  a  tendency  unnecessarily  to  increase  expense  to 
the  Defendant.  We  think,  therefore,  it  is  not  a  case 
in  which,  in  the  exercise  of  its  discretion,  the  Court 
ought  to  interpose  in  favour  of  the  Plaintiff. 


1834. 
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Gaselee  J.  As  no  pains  appear  to  have  been  taken 
before  the  action,  to  obtain  proof  of  the  Defendant's 
handwriting,  and  the  peremptory  undertaking  to  try  has 
been  twice  broken,  I  think  this  rule  ought  to  be  dis- 
charged. 


Vaughan  J.  The  statute  3  &  4  ^.  4.  c.  42.  was 
passed  to  remedy  a  gross  abuse,  and  it  is  now  thrown  on 
the  executor  to  make  out  his  case  for  exemption  from 
costs.  No  ground  has  been  shewn  here  for  such  in- 
dulgence; the  action  appears  to  have  been  hastily  com- 
menced, and  unnecessarily  continued. 

BosAKQUET  J.  It  is  incumbent  on  a  Plaintiff  who 
seeks  relief  under  this  statute,  to  shew  a  satisfactory 
ground  why  he  should  claim  to  he  exempted  from  costs. 

For  the  reasons  given  by  the  Court,  I  think  that  has 
not  been  done  on  the  present  occasion. 

Rule  discharged. 


Nov.  18. 


Power  v.  Izod,  Administrator  of  Izod. 


1.  The  rule  of  TN  bar  of  this  action,  the  Defendant  pleaded  two  jndg- 
'   *'  ments  recovered  against  him,  in  his  capacity  of  ad- 

ministrator; one  in  the  Court  of  King's  Bench,  the 
other  in  the  Exchequer ;  but  omitted  to  set  out,  in  the 
margin  of  the  plea,  the  date  of  the  judgments  or  the 
number  of  the  roll. 

For  this  omission  the  Plaintiff  signed  judgment,  which 


which  re- 
quires the 
party  who 
pleads  a  plea 
of  judgment 
recovared, 
to  set  out  its 
date  &c.  in 


the  margin  of 

the  plea,  does  not  apply  to  a  plea  of  judgment  recovered  against  an  executor. 

2.  Banisters  under  the  d^^ree  of  the  Coif,  are,  as  well  as  Seijeants,  com- 
petent to  sign  pleas  in  the  Court  of  Common  Fleas. 
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Wilde  Seijt  obtained  a  rule  nisi  to  set  aside  for  irr^       1834. 
gularitj. 

Brnnpas  Serjt,  who  shewed  cause,  relied  on  the  rule 
HiL  4  W.  4.  *^  Where  a  defendant  shall  plead  a  plea 
of  judgment  recovered  in  another  Court,  he  shall,  in  the 
mai^n  of  such  plea,  state  the  date  of  such  judgment, 
and,  if  such  judgment  shall  be  in  a  court  of  record,  the 
number  of  the  roll,  if  any;  and  in  default  of  his  so 
doing,  the  plaintiff  shall  be  at  liberty  to  sign  judgment 
as  for  want  of  a  plea."  He  also  objected  that  the  plea 
was  not  signed  by  a  Serjeant.  Although  the  Bar  at 
large  were  now  admitted  to  practise  in  the  Court  of 
Common  Pleas,  nothing  had  been  done  to  alter  the  rule 
which  required  a  Serjeant's  signature  to  a  plea. 

TiVDAL  C.  J.  The  rule  of  HiL  4  W.  4.  is  not  ex- 
pressed with  perfect  precision ;  but  on  reading  it,  I  should 
have  thought  it  applied  to  the  common  plea  of  judgment 
recovered  for  the  same  cause  of  action,  and  such  must 
be  taken  to  be  the  meaning  of  the  rule. 

The  present  plea  is,  in  effect,  a  plea  that  the  Defend- 
ant has  not  suflBcient  assets  to  answer  the  Plaintiff's  de- 
mand 

As  to  the  second  objection,  the  order  by  which  the 
Bar  in  general  are  admitted  to  practise  in  the  Court  of 
Common  Pleas  is  without  qualification,  and  enables  them 
to  discharge  there  every  duty  of  an  advocate. 

The  rest  of  the  Court  concurred. 

Rule  absolute* 
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Nov.  19.     Sims  and  Another,  Assignees  of  Barnard,  an 

Insolvent,  v.  Simpson. 


Where  no  TN  Jufy  1831,  Barnard  took  from  the  Defendant,  under 
lOTa  nu  ^  lease,  certain  premises  at  a  rent  of  323/*  5s.  a  year. 

mitted,  the  He  also  paid  down  100/.  as  a  deposit,  by  way  of  securi^ 

aasignment  for  the  rent. 

sdyent  debtor       ^"  ^^^  ^^^  ^^  April  1832,  he  went  to  prison  in- 
to his  pro-        solvent ; 

vifflonalas-  q^  ^j^^  \4\hf  he  surrendered  to  the  Defendant  the 

mgnee  under 

7  G.  4.  c.  57.,  premises  he  had  occupied  as  above,  and  sold  to  him 

passes  only      certoin  fixtures  at  a  valuation  of  60/.  Is.  4d.; 

pertyasthe  ^^   ^^®    ISthy   upon   his  petition   to   the   Insolvent 

insolvent  has    Debtors  Court,  his  estate  and  effects  were  assigned  to 

Se*^*""^  ^^  *®  provisional  assignee  of  that  Court ; 

ment  And,  in  the  following  October^  to  the  Plaintiffs ;  who 

by  this  action  of  assumpsit  for  fixtures  sold,  and  for 
money  had  and  received,  sought  to  recover  the  above 
60/.  l5.  4i/.,  the  value  of  Barnard*s  fixtures  transferred 
by  him  to  the  Defendant,  and  the  100/.  deposited  with 
the  Defendant  as  a  security  for  rent. 

In  one  count  it  was  alleged  that  the  fixtures  were 
sold  by  Barnard ;  in  another,  by  the  assignees. 

The  Defendant  pleaded,  and  established,  a  set-off  for 
rent  due  to  him  from  Barnard^  to  a  greater  amount  than 
160/.  is.4d. 

It  was  objected,  on  the  part  of  the  Plaintiffs,  that  the 
assignment  under  the  Insolvent  Debtors  Act  had  a  re- 
lation to  the  first  day  of  the  insolvent's  imprisonment ; 
it  being  enacted  by  sects.  30.  and  32.  of  7  G.  4.  c.  57^ 
'^  that  if  any  person,  who  shall  petition  the  Court 
for  his  or  her  discharge  from  imprisonment  under  this 
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act,  shall,  at  the  time  of  his  or  her  arrest,  or  other  com-  18S4. 
mencement  of  such  imprisonment,  by  the  consent  and 
permission  of  the  true  owner  thereof,  haye  in  his  or  her 
possession,  order,  or  disposition,  any  goods  or  chattels 
whereof  such  prisoner  was  reputed  owner,  or  whereof  he 
or  she  had  taken  upon  him  or  her  the  sale,  alteration, 
or  disposition  as  owner,  the  same  shall  be  deemed  to  be 
the  property  of  such  prisoner  so  petitioning,  so  as  to 
become  vested  in  the  provisional  assignee  of  the  said 
Court,  by  the  conveyance  and  assignment  executed  in 
pursuance  of  this  act." — "  If  any  prisoner,  who  shall 
file  bis  or  her  petition  for  his  or  her  discharge  under 
this  act,  shall,  before  or  after  his  or  her  imprisonment, 
being  in  insolvent  circumstances,  voluntarily  convey- 
assign,  transfer,  charge,  deliver,  or  make  over  any  estate 
real  or  personal,  security  for  money,  bond,  bill,  note, 
money,  property,  goods,  or  effects  whatsoever,  to  any 
creditor  or  creditors,  or  to  any  person  or  persons  in 
trust  for,  or  to  or  for  the  use,  benefit,  or  advantage  of 
any  creditor  or  creditors,  every  such  conveyance,  assign- 
ment, transfer,  charge,  delivery,  and  making  over,  shall 
be  deemed  and  is  hereby  declared  to  be  fraudulent  and 
void,  as  against  the  provisional  or  other  assignee  or 
assignees  of  such  prisoner  appointed  under  this  act: 
provided  always,  that  no  such  conveyance,  assignment, 
transfer,  charge,  delivery,  or  making  over,  shall  be  so 
deemed  fraudulent  and  void,  unless  made  within  three 
months  before  the  commencement  of  such  imprisonment, 
or  with  a  view  or  intention  by  the  party  so  conveying, 
assigning,  transferring,  charging,  delivering,  or  making 
over,  of  petitioning  the  said  Court  for  his  or  her  dis* 
charge  from  custody  under  this  act."     Whereupon, 

A  verdict  was  taken  for  the  Defendant,  with  leave  for 
the  Plaintiffs  to  move  to  set  it  aside,  and  enter,  instead, 
a  verdict  for  the  Plaintiffs. 
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1 884.  Andrews  Serjt.  haying  obtained  a  rule  nisi  accordingly, 


Sues  WSde  and  Atcherley  Serjts.  and  Butt  shewed  cause. 

SiMPsoK.  ^^  1^^  Plaintiffs,  having  sued  in  assumpsit^  are  pre- 

cluded from  objecting  that  the  insolvent  had  not  autho- 
rity to  sell  the  fixtures  in  question.  To  have  raised 
that  objection,  they  should  have  sued  in  trover.  By 
suing  in  assumpsit^  they  have  affirmed  the  contract  with 
the  Defendant,  and  let  in  his  set-ofl^;  Smitk  v.  Hod-^ 
son  (a),  Thorpe  v.  Thorpe,  {b) 

2dly,  The  insolvent  was  the  real,  not  the  merely 
reputed  owner  of  the  fixtures;  the  Plaintiffs  have  no 
claim,  therefore,  under  sect  SO. 

Nor  under  the  thirty-second,  because  the  transfer, 
being  unaccompanied  with  fraud,  and  for  a  valuable 
consideration,  was  not  voluntary  within  the  meaning  of 
that  section.  By  the  eleventh  section,  the  prisoner  is 
directed  to  execute,  at  the  time  of  his  petition,  a  con- 
veyance to  the  provisional  assignee  of  all  his  estate  and 
effects ;  that  is,  of  the  estate  he  possesses  at  the  time  of 
his  petition:  the  thirty-second  section  repels  any  pre- 
sumption that  such  conveyance  is  to  have  a  retrospective 
effect;  for  if,  under  section  11.,  all  property  were  held 
to  pass,  which  the  insolvent  had  at  the  commence- 
ment of  his  imprisonment,  section  32.  would  be  unne- 
ces3ary,  —  as  would  also  the  various  provisions  in  the 
act  against  fraudulent  transfers:  and  Hepper  v.  Mar» 
shall  {c)  is  a  strong  case  to  shew  that,  under  the  assign- 
ment to  the  provisional  assignee,  nothing  passes  but  what 
the  prisoner  has  at  the  time.  That  case  was  decided  upon 
the  construction  of  1  6.4*  c.  1 19. ;  but  the  language  of 
that  act,  with  respect  to  the  assignment,  is  nearly  the 
same  as  that  of  7  G.  4.  c.  57.     Herbert  v.  Wilcox  {d)  only 

(a)  4  T.  R.  211.  (c)  2  Bingh.  372. 

{h)  SB.S^  AdoL  580.  {d)  6  Bingh.  203. 
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decided  that  a  voluntftry  payment  by  the  insolyeat  to  a 
creditor,  within  three  months  of  the  imprisonment,  was 
fraudulent  and  void  within  section  S2.  of  7  G.  4.  c.  57, ; 
Skarpe  ▼.  Thomas  {a\  that  a  warrant  of  attornqri  giyen 
by  one  who  intends  to  take  advantage  of  that  act,  is  a 
chaige  on  land,  under  the  same  section.  In  WhUe  v. 
BarUett  (&},  where  defendant,  an  auctioneer,  employed 
by  C,  a  person  in  embarrassed  circumstances,  to  sell  his 
proper^,  sold,  and  paid  the  proceeds  to  C.'s  order;  C. 
having  shortly  afterwards  been  declared  insolvent,  it  was 
held,  that  defendant  was  not  liable  to  C.'s  assignees, 
althou^  tlie  defendant,  when  he  sold  the  property,  was 
aware  of  C.'s  embarrassment. 

Andrews  Segt  and  CressweU  in  support  of  the  rule* 

1st,  The  objection  to  the  form  of  action  was  not 
taken  at  the  trial;  and,  assuming  the  articles  to  have 
been  sold  by  the  insolvent  as  agent  of  the  assignees, 
they  may  recover  the  value  as  money  had  and  received 
Co  tb^ir  use,  without  affirming  the  contract  of  sale; 
Hill  V.  Perrott  (c),  Abbotts  v.  Bony,  [d)  In  such  case 
there  are  no  mutual  dealings  to  let  in  the  Defendant's 
set-off. 

9dly,  These  articles  were  the  property  of  the  as- 
signees; for  the  transfer  of  them,  the  day  before  the 
assignment,  Co  the  provisional  assignee,  must,  in  the 
insolvent's  circumstances,  be  deemed  fraudulent. 

At  all  events,  the  assignment  has  relation  to  the  first 
day  of  the  imprisonment  It  is  true,  there  is  no  express 
enactment  that  the  assignment  by  an  insolvent  shall  so 
operate  by  way  of  relation :  but  the  language  of  sect. 
11.  of  the  insolvent  act  requires  that  the  prisoner j  at 
the  time  of  signing  his  petition,  shall  execute  a  convey- 

(a)  6^ifi^4l6.  (c)  3raiini.274. 

(6)  9  Bin^  378.  {d)  ^B.S^B.  S69. 

VOI«.  I*  Y 


«• 
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I8S4.       Mice  to  the  provWional  assignee^  which  AM  vest  in  him 
■  *<  all  the  real  and  personal  estate  and  eflRscts  of  eoch 

^^^"^  pmoneTf  and  all  the  jnJtwre  estate  and  effects  which 
shall  coine  to  such  prisoner  before  his  final  dischaif;e : 
this  corresponds  with  the  language  of  sect.  %%*  of  the 
bankrupt  act,  6  6. 4.  c*  16.,  which  enacts,  <^  that  the 
commissioners  shall  assign  to  the  assignees,  ibr  the 
benefic  of  the  creditors  of  the*  bankrupt,  all  the  prcwA 
and  future  perscmal  estate  of  such  bankrupt,  where^ 
soever  the  same  may  be  found  or  known,  and  all  pro- 
perty which  he  may  purdiase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed,  or  come  to  hiai, 
before  he  shall  have  obtained  bis  certificate;"  and  under 
which,  notwithstanding  the  use  of  the  word  presemt^  tl|e 
property  of  the  bankrupt  always  passes  with  relation  to 
the  act  of  bankruptcy. 

Again,  sect  16.  of  the  insolvent  debtors  act,  speaks 
ing  of  tlie  estate  of  every  such  prisoner^  most  be  taken 
to  mean  any  estate  he  is  possessed  of  while  in  prison. 

Sect.  SO.,  which  gives  his  assignees  propecty  of 
which  he  has  the  apparent  ownership  and  disposition, 
ex|NressIy  refers  to  the  commencement  of  the  imprison- 
ment ;  and  the  corresponding  provision  in  sect.  72.  of 
the  bankrupt  act  has  been  held,  even  without  express 
words  of  relation,  to  relate  to  the  act  of  bankruptcy. 

In  like  manner,  sect.  31.  of  .the  insolvent  debtor's  actv 
which  provides  that  distresses  shall  not  be  available  Ibr 
more  than  one  year's  rent,  refers  to  distresses  made 
after  the  commencement  of  the  imprisonment.  But 
such  reference  would  be  superfluous,  if  the  property  re^ 
mained  vested  in  the  insolvent  to  the  time  of  his  petition  | 
and  that  section  corresponds  with  sect  74.  of  the  bonk* 
nipt  act,  which  enacts,  that  ^  no  distress  for  rent  made 
and  levied  after  an  act  of  bankruptcy  upon  the  goods  or 
efiects  of  any  bankrupt  (whether  before  or  after  the 
issuing  of  the  commission^  shall  be  available  for  more 
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than  one  yearns  rent  accrued  prior  to  the  date  of  tlie       J^^ 
oommission." 

Unless  the  assignment  have  relation  to  tiie  first  day 
of  the  impriacNimenty  tbe  insolvent  mightf  under  the 
thirty-second  section,  dispose  of  his  own  g^ods,  to  tbe 
injury  of  his  creditors,  till  the  day  of  his  petition ;  whiles 
under  sect.  SO.,  the  goods  of  others,  of  which  he  had 
only  the  apparent  ownership^  would  pass.  irreviocaUy  to 
his  assignees  from  the  day  he  went  to  prison. 

TiNDAL  C.  J.  This  is  an  action  by  the  assignees  of 
an  insolyent  debtor  to  recover  the  value  of  certain  iixtures 
alleged  in  one  count  of  the  dedaralion  to  have  been  sold 
by  the  insolvent,  and  in  anotlier,  by  the  Plaintiffs,  his 
assignees,  to  tbe  Defendant. 

The  Defendant  established,  at  the  triaU  a  set-off  for 
rant  due  to  him  from  the  insolvent,  to  a  greater  amount 
than  tbe  sum  now  sought  to  be  recovered.  It  has  also 
been  contended  to-day,  that  if  the  Plaintiffs  seek  to 
recover  on  the  ground  that  nothing  passed  by  the  -sale 
fifom  the  insolvent  to  the  Defendant,  their  form  of  aotioa 
lias  iieen  misconceived,  and  that  tbey  should  have  s^ed 
in  trover  instead  ofastumpsiL  That  objection,  however, 
was  not  raised  at  nisi  prius^  and  the  only  point  we  are 
called  on  to  decide^  is,  whether,  under  the  insolvent 
debtors  act,  the  assignment  of  the  petitioner's  estate  and 
effects  has  relation  back  to  the  first  day  of  his  imprisoa- 
meiit* 

In  the  present  case^  the  insolvent  went  to  prison  on 
tbe  JSth  ofjfyrilf  sold  the  fixtures  in  question  to. the 
Defimdant  on  the  14th;  on  the  18th,  his  estaite  and 
efibcts  were  assigned  to  the  provisional  assignee;  and  in 
the  fidlowing  October  to  the  Plaintiffs,  as  permanent  as<- 
signees* 

If  the  property  in  the  fixtures  in  question  passed  to 
them  by  relation,  from  the  ISth  of  Aprils  the  first  day 
»  Y  2 
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18S4.        of  the  insolvent's  imprisonment,  the  Defendant  on  the 

14th  purchased,  not  the  goods  of  Barnard^  but  the  goods 

^'"^         of  the  Plaintiffs. 

V. 

Simpson.  But  upon  the  best  consideration  we  can  give  to  the 

question,  we  think  that,  under  the  insolvent  debtors  act, 
the  assignment  has  no  such  relation  back. 

First,  the  eleventh  section  directs  a  conveyance,  by 
the  following  words :  **  That  such  prisoner  shall,  at  the 
time  of  subscribing  the  said  petition,  duly  execute  a 
conveyance  and  assignment  to  the  provisional  assignee 
of  the  said  Court,  in  such  form  as  is  to  this  act  annexed, 
of  all  the  estate,  right,  title,  interest,  and  trust  of  such 
prisoner,  in  and  to  all  the  real  and  personal  estate  and 
effects  of  such  prisoner  ;*' — **  which  conveyance  and  as- 
signment, so  executed  as  aforesaid,  in  form  aforesaid, 
shall  vest  all  the  real  and  personal  estate  and  effects  of 
such  prisoner,  and  all  such  future  real  and  personal 
estate  and  effects  as  aforesaid,  of  every  nature  and  kind 
whatsoever,  and  all  such  debts  as  aforesaid,  in  the  said 
provisional  assignee." 

And  if  the  whole  had  turned  on  this  section,  there  is 
nothing  in  it  to  shew  that  the  conveyance  is  to  be  more 
operative  than  any  conveyance  between  ordinary  parties. 
Unless,  therefore,  some  other  clause  shew  an  intention 
on  the  pai*t  of  the  legislature  that  the  conveyance  should 
have  a  relation  back,  it  passes  no  more  than  the  insolvent 
possessed  at  the  time. 

It  is  said,  that  the  use  of  the  word  prisoner  implies 
that  the  assignment  should  pass  whatever  he  possessed 
at  the  time  he  became  a  prisoner;  but  the  word  prisoner 
is  used  only  to  identify  the  person,  and  not  to  give  a 
retrospective  effect  to  his  acts. 

It  IS  said,  that  under  the  sixty-third  section  of 'the 
bankrupt  act,  by  which  the  commissioners  are  authorised 
to  assign  to  the  creditors  **  all  the  present  and  future 
personal  estate  of  such  bankrupt,"  every  thing  passes 
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which  the  bankrupt  possessed  from  the  time  of  the  act 
of  bankruptcy,  provided  it  were  not  more  than  two 
months  before  the  commission;  and  that^  dforUoriy  all 
that  the  insolvent  possessed  at  the  time  of  the  imprison- 
ment ought  to  pass  to  his  assignees  by  virtue  of  the 
corresponding  section  of  the  insolvent  debtors  act, 
which  is  not  qualified  even  by  the  word  present.  How- 
ever,  the  relation  to  the  act  of  bankruptcy  in  the 
conveyance  of  a  bankrupt's  effects  does  not  depend  on 
sect.  63.  of  6  G.  4.  c.  16.,  but  on  an  earlier  and  more 
powerful  section  (the  12th},  by  which  it  is  enacted, 
that  *^  the  Lor4  Chancellor  shall  have  power,  upon 
petition  made  to  him  in  writing  against  any  trader 
having  committed  any  act  of  bankruptcy,  by  any  cre- 
ditor or  creditors  of  such  trader,  by  commission  under 
the  great  seal,  to  appoint  such  persons  as  to  him  shall 
seem  fit,  who  shall,  by  virtue  of  this  act  and  of  such 
commission,  have  full  power  and  authority  to  take  such 
order  and  direction  with  the  body  of  such  bankrupt,  as 
hereinafter  mentioned,  as  also  with  all  his  lands,  tene- 
ments, and  hereditaments,  which  he  shall  have  in  his 
own  right  before  he  became  bankrupt,  and  with  all  his 
money  fees,  offices,  annuities,  goods,  chattels,  wares, 
merchandise,  and  debts,  wheresoever  they  may  be  found 
or  known,  and  to  make  sale  thereof  in  manner  hereinafter 
mentioned." 

The  sisty-third  section,  therefore,  can  have  no  other 
effect  than  to  enable  the  assignees  to  exert  the  same 
retrospective  power  which  the  Chancellor  is  authorised 
by  sect.  12.  to  confer  on  the  commissioners.  But 
no  such  power  is  conferred  by  sect.  11.  of  the  insolvent 
debtors  act 

It  is  then  said  that,  by  the  sixteenth  section  of  the 
insolvent  act,  *^  It  shall  and  may  be  lawful  for  the  pro- 
visional assignee  of  the  said  Court  to  take  possession 
himself  or  by  means  of  a  messenger  of  the  said  Court, 
or  other  person  or  persons  appointed  by  him,  of  all  the 

Y  S 


1834. 


B!«  MICHAELMAS  TERM, 

1^S4.  Gaselee  J.    I  am  of  opinion  tha^  by  the  assignment 

to  the  provisional  assignee,  only  such  property  passes  as 
the  insolvent  has  at  the  time  of  the  assignment  For 
the  purpose  of  preventing  fraud,  there  are  elanses  in  the 
insolvent  debtors  act,  which,  in  certain  cases,  vest  in  the 
assignees  what  the  insolvent  had  at  the  time  of  hb 
imprisonment  But  no  fraud  is  suggested  in  the  present 
case;  and  those  clauses  would  have  been  unnecessaryi 
if  the  insolvent  could  not,  bm&Jlde^  make  any  transfct 
previously  to  the  assignment 

Vaughan  J.  I  am  of  the  same  opinion^  Neither 
by  express  words,  or  necessary  intendment,  is  the  re-^ 
lauon  contended  for  to  be  collected  from  the  act  At 
all  events,  according  to  Smith  v.  Hodsan^  the  assignee«> 
by  suing  in  assumpsit^  have  affirmed  the  insolvent's  con- 
tract, and  then  the  creditor  may  set  off  his  debt 

BosANQUET  J.  The  single  question  before  us  iSy 
whether  the  property  in  the  fixtures  in  question  was 
vested  in  the  assignees  of  the  insolvent  from  the  com^ 
roencement  of  his  imprisonment;  for  if  not,  the  insolvent 
did  not  sell  as  their  agent ;  and  the  Defendant,  as  against 
the  insolvent  himself,  is  entitled  to  a  set-off* 

Now,  there  are  no  words  in  the  insolvent  act  which 
indicate  any  such  relation  to  the  commencement  of  the 
imprisonment. 

It  is  said,  however,  that  the  clause  in  the  bankrupt 
act,  under  whieh  the  bankrupt's  property  pusses  to  bis 
assignees^  is  similar,  in  expression,  to  the  clause  which 
directs  the  assignment  of  the  insolvent's  property ;  and 
that^  under  that  form  of  expression,  the  property  of  the 
bankrupt  passes  from  the  time  of  the  act  of  bankruptcy. 
But  the  operation  of  the  assignment  under  the  bankrupt 
act,  does  not  depend  on  the  sixty-third  section  alone, 
which  directs    the    assignment,    but    on    the  twelfth 
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MCtkm  akot  by  which  it  is  enacted,  ^^  that  the  Lord  )8.M. 
Chaocellor  shall  have  power,  upon  petition  made  to  him  -=- — =- 
in  writing  against  any  trader  having  committed  an  act  ^"^ 
of  bankruptcy,  by  any  creditor  or  creditor3  of  such  Smfiioir. 
trader,  by  commission  under  the  great  seal,  to  appoint 
such  persons  as  to  him  shall  seem  fit,  who  shall,  by 
virtue  of  this  act  and  of  such  commission,  have  full 
power  and  authority  to  take  such  order  and  direction 
with  the  body  of  such  bankrupt,  as  hereinafter  men- 
tioned, as  also  with  all  his  lands,  tenements,  and  here* 
ditaments,  which  he  shall  have  in  his  own  right  before 
be  became  baakrupt;  and  with  all  his  money  fees,  o£Sces, 
annoities,  goodsy  chattels,  wares^  merchandise,  and 
ddits,  wheresoever  they  may  be  found  or  known,  and  to 
Biake  sale  thereof  in  manner  hereinafter  mentioned." 
JkMkd  there  is  this  difierence  between  the  insolvent  laws 
and  the  bankrupt  laws, -^  that  the  bankrupt  laws  operate 
in  invitumj  whereas  the  insolvent  law  is  put  in  force 
by  the  voluntary  act  of  the  insolvent.  When  the 
insolvent  assigns  his  property,  he  is  entitled  to  the 
benefit  of  the  act;  and  the  assignment  made,  takes  effect 
on  all  property  in  the  insolvent's  possession. 

Undoubtedly  there  are  various  clauses  in  the  insolvent 
debtors  act  directed  towards  the  prevention  of  fraud ; 
and  when  a  conveyance  is  made  by  the  insolvent  with  a 
fmudulent  intent,  the  act  sets  it  aside:  in  the  bankrupt 
act,  the  nullity  of  a  conveyance  within  two  mouths  of  the 
date  of  the  commission  does  not  depend  on  fraud,  but  on 
its  being  subsequent  to  the  act  of  bankruptcy.  I  cannot 
find  in  the  inaolvent  debtors  act  any  such  relation,  ex- 
press, or  implied,  to  the  commencement  of  the  imprison- 
ment} and  therefore  this  rule  must  be 

Discharged* 
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CowNE  V.  Garment. 


A  memoran- 
dum signed 
by  the  lessee 
on  the  mar- 
gin of  a  lease, 
and  stating 
that  the  lessee 
was  to  he 
tenant  and 
pay  rent  for 
a  period  of 
six  weeks 
antecedent  to 
the  term 
granted  by 
the  lease, 
Held  admis- 
sible in  evi- 
dence on  the 
part  of  the 
lessor,  to 
shew  the 
amount  of 
rent  due. 


ASSUMPSIT  for  money  had  and  received. 

The  PlaiDiiff  occupied  a  house  under  a  lease  from 
the  Defendant,  and  being  distrained  upon  for  rent  arrear, 
came  to  an  account  with  the  Defendant;  upon  which 
accounting  he  had,  as  he  alleged,  paid  by  mistake 
12&  10s. — half  a  quarter's  rent-— too  much. 

This  sum  be  sought  to  reeover  by  the  present  action. 

At  the  trial  before  the  under-sheriff  of  MiddleteMf  the 
Defendant  ofiered  in  evidence  the  counterpart  of  a  lease, 
by  which  the  premises  had  been  demised  to  the  Plaintiff 
from  Michaelmas  1832,  at  100/.  a  year. 

On  the  margin  of  this  lease  was  the  following  memo- 
randum, signed  by  the  Plaintiff:  *^  It  is  hereby  under- 
stood that  Mr.  Cowne  is  to  be  tenant  and  pay  rent  from 
the  12th  of  ^sgitt^  1832." 

The  under-sheriff  told  the  jury  that  they  must  look  to 
the  body  of  the  lease  alone,  and  that  the  memorandum 
was  not  admissible  in  evidence.     Whereupon 

A  verdict  was  found  for  the  Plaintiff,  for  12/L  10s., 
with  leave,  however,  for  the  Defendant  to  move  to 
enter  ainonsuit  instead,  if,  as  it  was  objected  on  the 
part  of  the  Defendant,  the  action  ought  to  have  been 
case  for  an  excessive  dbtress,  or  the  memorandum 
had  been  improperly  excluded. 


Pdersdotff  having  obtained  a  rule  nisi  accordingly, 
citing  Undon  v.  Hooper  (a), 

Justice  shewed  cause.     In  Lindofi  v«  Hooper^  the  mo- 
ney sought  to  be  recovered,  had  been  paid  to  release 


(a)  Cou^.  414. 
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cattle  damage  feasant.  That  case^  therefore,  is  inap- 
plicable to  the  present.  But  in  Feltham  v.  Teiry^  cited 
io  that  case  (p.  416.},  the  words  of  the  Court  were  these  • 
^li  is  manifest  the  taking  was  tortious,  and  that  the 
plaintiff  might  have  brought  an  action  of  trespass*  But 
we  all  think  he  may  waive  the  tort^  and  go  for  the  money 
clearly  due;  and  if  he  does,  it  is  a  benefit  to  the  defend- 
ant, because  he  can  then  recover  no  more  than  in  equity 
he  is  bound  to  receive."  See  also.  Com.  Dig.  Assumpnt. 
The  distress  here  was  not  irregular;  the  Plaintifl^ 
therefore,  could  not  have  sued  in  case  under  1 1  G.  2. 
A 19.  Nor  could  he  sue  under  the  statute  of  MarU 
bridge  for  an  excessive  distress,  when  the  excess  was 
so  small  as  12/*  105.  Whether  the  memorandum  was 
admissible  in  evidence  or  not,  its  rejection  does  not 
entide  the  Defendant  to  enter  a  nonsuit. 


ISSi. 


WUde  Serjt.  and  Petersdofff  m  support  of  the  rule. 

The  Plaintiff,  if  the  Defendant  demanded  too  much 
on  occasion  of  the  distress,  ought  to  have  replevied,  or 
to  have  sued  fur  the  excess,  under  the  statute  of  MarU 
bridge  ;  and  in  such  action  he  would  not  have  been  con- 
fined to  any  precise  sum ;  Sells  v.  Hoare,{a) 

At  all  events,  he  cannot  recover  in  an  action  for  money 
bad  and  received,  a  sum  paid  upon  drawing  up  an  ac- 
count, with  iuU  knowledge  of  all  the  circumstances  to 
which  the  account  related;  Bilbie  v.  Lumler/{b)f  Long- 
ridge  v.  Dorville  (c) ;  or  paid  for  the  purpose  of  ending 
a  dispute;  Stracy  v.  The  Bank  of  England  {d\  Marriott 
V.  Hampton,  {e) 


TiNDAL  C.  J.  It  is  clear  that  the  verdict  ought  not 
to  stand  without  further  enquiry,  because  th*e  under- 
sheriff  has  rejected  evidence  which  he  ought  to  have 


(a)  l^tn^iOl. 

(b)  2  East,  ^9- 

(c)  SB.  S^  Aid,  117. 


(d)  6Bingh.75^. 

(e)  7T.R.269. 
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reGeived.  At  the  same  time  I  am  not  prepared  to  say 
we  can  go  so  far  as  to  order  a  nonsuit. .  The  parties 
having  come  to  an  account  in  which  the  Defendant 
stated  the  demand  for  the  rent  of  a  house  in  the  Plain* 
tiff's  occupation,  and  the  Plaintiff  having  acquiesced,  I 
cannot  see  that  the  case  of  Lindon  v.  Hooper  applies 
with  such  certainty  as  to  authorize  a  nonsuit.  The 
other  points  were  not  reserved,  nor  was  the  rule  granted 
on  them.     There  must  be  a  new  trial. 


The  rest  of  the  Court  concurred. 

Rule  absolute  for  a  new  .trial* 


Nov.  19. 


UsBORNE  and  Another  v.  Pennell. 


After  a  rale 
.to  plead  in 
Easter  tenn, 
in  an  action 
on  a  bill  of 
exchange^ 
Defendant 
paid  a  por- 
tion of  the 
bill^  with 
costs  to  that 
time^  and 
agreed  to  pay 
the  residue 


^T^HIS  was  an  action  by  the  indorsees,  against  the  in- 
dorser  of  a  bill  of  exchange  for  600/.,  due  April  6th, 


1834.     The  action  was  commenced  April  19.,  Easter 
term,  and  a  rule  to  plead  was  given  in  the  same  term. 

On  the  28th  of  April,  the  Defendant  commenced  an 
action  of  trover  against  the  Plaintiffs  for  the  same  bill. 

On  the  12th  of  May,  the  Defendant,  having  obtained  a 
summons  for  further  time  to  plead  in  this  action. 

Agreed  to  pay  to  the  Plaintiffs,  at  once,  200/.  towards 
the  bill,  and  if  the  drawer  or  his  trustees  did  not  dis- 
with  the  costs  charge  the  residue  of  the  bill  in  the  following  September^ 
the  Ist  of  '  ^^  Defendant  was  to  pay  it  on  the  1st  of  October,  to- 
gether with  the  costs  of  this  action  ; '  the  intent  being, 
that  the  Plaintiffs  should  receive  the  whole  amount  due, 
with  interest  and  costs;  and,  if  they  pleased,  should  sign 


Octo6ef  fol- 
lowing;, if  it 
were  not  pre- 


viously pAid 

hy  another 

party :  no  payment  having  been  made  according  to  the  agreement,  Held^  that 

Plaintiff  might  sign  judgment  in  Miehadmas  term,  without  a  fresh  rule  to  plead. 
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H  composition-deed  wiih  the  drawer,  without  releasing 
the  Defendant  from  his  liability  on  the  bill. 

The  Defendant  paid  this  2007.  with  costs  up  to  the 
time  of  payment:  among  which  costs,  was  a  charge  for 
^  Attending  Defendant  on  settlement  of  suit/' 

The  drawer  and  the  Defendant  having  omitted  to 
discharge  the  bill  by  the  1st  of  October,  the  ?Iaintifi5, 
WTtboot  giving  any  new  rule  to  plead,  signed  judgment ; 
which 


1SS4. 
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Pennell. 


Talfimrd  Serjt  obtained  a  rule  nisi  to  set  aside  for 
irregularity,  contending  that  the  action  had  been  settled 
by  the  agreement  of  Mai^  12.  He  urged,  also,  that  the 
judgment  not  having  been  signed  of  the  same  term 
the  rule  to  plead  was  entered,  but  the  cause  having 
stood  over  to  another  term,  without  further  proceed- 
ings, a  new  rule  to  plead  ought  to  have  been  entered 
before  the  Plaintiff  could  sign  judgment;  for  judgment 
ought,  in  general,  to  be  entered  of  the  same  term  in 
which  rules  are  given,  (a) 

JVilde  Seijt,  who  shewed  cause,  maintained  that  the 
action  was  not  settled,  but  suspended  conditionally;  and 
that  the  Defendant  having  neglected  to  observe  the  con- 
dition, the  Plaintifl&  were  remitted  to  the  situation  in 
which  they  stood  when  the  action  was  suspended.  A 
new  rule  to  plead  was  therefore  unnecessary ;  Fuck/brd 
V.  Maawett  (i),  Penfcid  v.  Maxwell  (c),  CarOeUam  v.  True^ 
man.  {d)  In  Pryer  v.  Smith  {e)  it  was  held,  that  where 
the  declaration  was  delivered  in  term,  judgment  might 
be  signed  in  the  following  term  for  want  of  a  plea,  with- 
out giving  a  rule  to  plead  of  the  term  of  which  the 
judgment  was  signed.  Mould  v.  Murphy  {g)  is  to  the 
same  effect. 


(a)  See  Tfd^»  Pr.4/St2. 

(b)  6  T.  R.  52. 

(e)  lChUt.JUp.^75.n. 


[d)  2DowLPr.C.^. 

(e)  Id.  114. 
(^)  Id.  54,. 
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Talfaurd.  The  agreement  of  the  12tb  of  May  was  a 
settlement  of  the  action,  as  appears  from  the  charge  for 
a  settlement,  in  the  bill  of  costs. 

At  all  events,  the  suspension  of  proceedings  by  virtue 
of  the  agreement  did  not  authorize  the  Plaintiflb  to  sign 
judgment  without  a  fresh  rule  to  plead,  when  the  time 
givoi  by  the  agreement  had  expired. 


TiMDAL  C.  J.  Ader  this  agreement;  which  amoooits 
to  a  cognovitf  there  cannot  be  any  defence  to  the  action, 
and  no  merits  are  suggested.  The  Defendant  pays 
down,  with  costs,  a  portion  of  the  sum  sought  to  be  re- 
covered, and  engages  to  pay  the  remainder  by  the  1st 
of  October. 

Upon  his  failing  to  do  so,  the  whole  agreement  falb  lo 
the  ground,  and  the  Plaintiffs  are  remitted  to  their  fc^mer 
skUus.  Upon  the  same  principle,  in  Pud^brd  v.  Mit»* 
welif  the  defendant  having  failed  to  perfona  the  agree- 
ment he  entered  into  upon  being  arrested,  the  plaintiff 
was  allowed  to  arrest  him  anew  upon  the  same  affidavit 
of  debt  Our  decision,  therefore,  is  called  for  on  the 
single  ground  of  an  alleged  irregularity  in  signing  judg- 
ment without  a  fresh  rule  to  plead.  Where  the  merifB 
are  with  the  Plaintiffs,  we  should  be  sorry  to  set  aside  the 
judgment  on  such  grounds,  and  Pryer  v.  Smith  relieves 
the  Court  from  that  diflSculQr.  That  case  decisivdy 
shews  that  there  has  been  no  irregularity* 

The  rest  of  the  C!ourt  concurred,  and  the  rule  was 

Dischat^ged. 
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Moore  v.  Boulcott.  j^^  ^o,  > 

rpHE  Plaintiff  declared  that  the  DeFendant  was  in*  To  action  on 
debted  to  the  Plaiotiff  for  the  work  and  labour  of  *^**^^y'" 
the  Plaintiff  by  him  bestowed  as  the  attorney  and  ant^ pleaded " 
adliciter  of  and  for  the  Defendant,  in  drawing,  copying,  that  the  bill 
and  engrossing  of  divers  deeds  and  writings  for  the  ^^^^^^^^^ 
Defendant;  and  in  and  about  other  business  of  the  equity,  and 
Defendant,  and  at  her  special  instance  and  request,  &c*    ^"  °^^  ^^' 

Plea,  That  this  action  was  brought  by  the  Plaintiff  ^  month 
against  the  Defendant,  to  recover  from  her  the  amount  before  action. 
of  a  bill  of  fees  for  the  work  and  labour  of  the  Plaintiff,  J^fSf^rd 
by  him  bestowed  as  the  attorney  and  solicitor  of  and  for  was  not  for 
her,  the  Defendant,  at  law  and  in  equity :  and  that  the  ^^^^  ^^  ^^ 
Plaintiff  commenced  this  action  against  the  Defendant  {}^^  ^^ 
for  the  recovery  of  such  bill  of  fees,  before  the  expiration 
of  one  month  after  the  delivery  of  his  said  bill  of  fees  to 
the  Defendant   (she  being  the  party  to  be  charged 
therewith),  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided :  and  that,  the  Defendant  was 
ready  to  verify,  &c. 

Replication,  That  this  action  was  not  brought  by  the 
Plaintiff  against  the  Defendant,  to  recover  from  her  the 
amount  of  a  bill  of  fees  for  the  work  and  labour  of  the 
Plaintiff,  by  him  bestowed  as  the  attorney  and  solicitor 
of  and  for  the  Defendant,  at  law  and  in  equity,  in 
manner  and  form  as  the  Defendant  had  above  in  her 
plea  in  that  behalf  alleged:  and  that,  the  Plaintiff 
prayed  might  be  enquired  of  by  the  country,  &c 

Demurrer,  for  the  following  causes:  —  That  the 
Plaintiff  had  alleged  that  this  action  was  not  brought  by 
him  against  the  Defendant  for  the  amount  of  a  bill  of 
fees  for  the  work  and  labour  of  the  Plaintiff,  by  him 
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1834.  bestowed  as  the  attorney  and  solicitor  of  and  for  the 
Defendant,  at  law  and  in  equity ;  whereas  the  Plaintiff 
ought  to  have  alleged  that  the  action  was  not  brought 
against  the  Defendant  for  the  amount  of  a  bill  of  fees 
for  the  work  and  labour  of  the  Plaintiff,  by  him  be- 
stowed as  the  attorney  and  solicitor  of  and  for  titt 
Defendant,  at  law  or  in  equity:  also,  that  the  re|dica- 
tion  tended  to  raise  an  immaterial  issue;  inasmuch  as 
if  the  Defendant  should  join  issue  thereupon,  and  AooM 
on  the  trial  prove  that  the  bill  of  fees  contained  charges 
for  fees  at  law,  though  not  for  any  fees,  chaiges,  or  dis- 
bursements in  equity,  such  issue  must  be  found  for  the 
Plaintiff,  although  it  would  be  manifest  the  Pliuntiff  had 
not  complied  with  the  statute,  and  therefcNre  would  have 
no  right  to  maintain  his  action. 

Wkitmore^  in  support  of  the  demurrer,  referred  to 
Goram  v.  Sweeting  (a),  and  to  the  several  authorities  cited 
in  the  note  to  that  case.  The  rule  as  to  traverses  is,  that 
where  the  Plain tiff^s  claim  is  founded  on  tide  to  land, 
and  he  sets  out  in  the  declaration  a  title  larger  than  be 
possesses,  the  Defendant  may  take  advantage  of  it  by 
traversing  the  entire  allegation.  But  in  actions  for 
damages,  where  the  Plaintiff  is  entitied  to  recover, 
although  his  proof  should  not  substantiate  the  whole 
of  his  demand,  a  traverse  which  seeks  to  bind  him  to 
the  proof  of  his  entire  demand,  is  immaterial  and  bad. 

jt Beckett  contra.  If  the  Plaintiff  had  traversed  the 
plea  in  the  disjunctive,  his  replication  would  have  been 
ill  for  duplicity;  and  the  most  correct  way  of  negativing 
any  all^ation  of  the  opponent,  is  to  follow  precisely  the 
terms  of  the  allegation.  It  is  the  Defendant's  fault  if 
her  allegation  be  laid  too  widely;  for  she  had  the  PlaintiflTs 

(a)  8  JFmi.  Saund,  S06. 
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bOls  befiyre  her;  and  if  they  contain  charges  in  law  only, 
she  should  have  declared  according  to  the  fact  which  was 
withki  her  own  knowledge.  In  JVood  y.  Budden{a% 
whete,  to  tvespass  in  plaintiff's  close,  defendant  pleaded  a 
light  of  ehace  as  well  over  that  close-  as  over  the  whole 
Itorisiiy  which  the  plaintiff  traversed  by  denying  the 
righl  MS  well  over  the  close  as  the  parish,  and  the  jury 
ibnnd  he  had  not  such  right  over  the  close  and  parish^ 
Ae  liavecse  was  held  good  upon  motion  in  arrest  of  judg- 
menti  ahbough  the  Deftoidant  would  have  been  entitled  to 
a  Verdict  if  he  had  the  right  over  the  Plaintiff^s  close  only, . 

TiNDAL  C.  J.  The  replication  is  a  bad  answer  to  the 
plea,  and  bad,  for  the  cause  assigned  in  the  demurrer. 

The  Stat  2  G.  2.  c  28.  provides  that  no  attorney  or 
solicitor  shall  commence  any  suit  for  the  recovery  of  fees, 
charges^  or  disbursements  at  law  or  in  equity,  until  a  month 
after  the  delivery  of  his  bill  to  the  party  to  be  charged. 

The  Defendant  pleads  that  the  action  was  brought 
for  charges  at  law  and  in  equity,  and  that  no  bill  has 
been  delivered  pursuant  to  the.  statute:  and  this  would  be 
an  answer  to  the  action  if  the  claim  were  for  charges 
either  at  law  or  in  equity. 

If  the  Plaintiff's  claim  was  not  open  to  the  objection 
arising  under  the  statute,  he  could  have  answered  the 
plea  by  denying  the  existence  of  charges  at  law  or  in 
equity.  But  it  is  not  because  the  Defendant  may  have 
unnecessarily  specified  both,  that  the  Plaintiff  is  exone- 
rated from  taking  a  material  issue.  In  the  case  in  Hcbart 
the  objection  was  not  taken  till  after  verdict. 

Gasslee  J.  The  proper  replication  would  have  been, 
io  eflfect,  that  the  bill  was  not  taxable,  whereas  the  Plain-, 
tiff  only  says  it  was  not  taxable  at  law  and  in  equity. 

Vaughan  and  Bosanquet  Js.  concurred. 

Judgment  for  Defendant. 

(a)  ^06.119. 

VOL.1.  Z 
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The  Court 
allowed  the 
assignees  of  a 
hankrupt  to 
plead^  in 
covenant  on 
alease^ 

Ist,  that 
the  lessee's 
interest  did 
not  pass  to 
them; 

2dly^  that 
they  re- 
nounced the 
term  in  time 
to  he  dis- 
charged from 
the  perform- 
ance of 
covenants. 


Thompson  v.  Bradbury  and  Another,  Assignees 
of  Venables,  a  Bankrupt. 

^T^O  covenant  by  lessor  against  the  assignees  of  lessee, 

Hoggins  obtained  a  rule  nisi  to  plead,  first,  that  all 
the  lessees'  estate  and  interest,  &c,  in  the  premises,  did 
not  pass  to  the  Defendants ; 

Secondly,  that  a  term  in  the  premises  was  vested  in 
VenableSf  who  became  a  bankrupt ;  that  the  Defendants 
were  appointed  his  assignees,  concurrently  with  the 
official  assignee,  who  afterwards  abandoned  all  claim  to 
the  premises,  and  therefore.  Defendants  never  became 
assignees  of 'the  term,  and  the  term  did  not  so  vest  in 
them  as  to  render  them  chargeable  with  the  performance 
of  covenants. 

AmoSf  who  shewed  cause,  contended  that  the  second 
plea  was  superfluous,  for  all  the  allegations  contained  in 
it  might  be  given  in  evidence  under  the  first.  But 
Hoggins  urged,  that  under  the  stat.  1  &  2  ^.  4.  c.  56.  s.26. 
it  might  be  doubtful,  whether  or  not  the  term  passed  to 
the  assignees  without  their  actually  taking  possession ; 
and  in  case  the  Court  should  hold  that  at  all  events 
the  legal  interest  passed  upon  the  issuing  the  commission 
of  bankruptcy,  the  Defendants  ought  to  have  the  oppor- 
tunity of  shewing,  under  the  second  plea,  that  they  hfl(d 
renounced  the  property  before  taking  such  a  possession 
as  should  fix  them  with  the  performance  of  covenants. 

And  of  that  opinion  was  the  Court.  But  they  re- 
quired that  the  second  plea  should  be  confined  to  the 
single  point,  that  the  Defendants  had  renounced  or 
abandoned   the  term   in   time  to  be  discharged  from 


"CXw' 
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liability  on  covenants ;  and  ordered  the  allegation  that  it 
had  never  vested  in  them  to  be  struck  out.  That  alle- 
gation, if  correct,  might  be  proved  under  the  first  plea. 


Thompson 

V, 

Braoburt. 


Watson  and  Another,  Assignees  of  Devey,  a     -ATw.  22. 
Bankrupt,  v.  Peache. 

^ROVER  for   eleven    barges,    which   were   in   the  A  coal-mer* 
possession  of  Devey  at  the  time  of  his  bankruptcy  chant,  at  the 
in  October  1833.  bai^ruptc^, 

Devey  was  a  coal- merchant,  and  a  freeman  of  the  had  in  his 
Watermen's  Company ;   the  Defendant,    an   owner   of  tmeTwhich 
barges,  which  he  let  out  to  hire,  and  not  a  member  of  bore  his  own 
the  Watermen's  Company :  and  the  barges  in  question,  n«™e  and 
which  belonged  to  the  Defendant,  had  been  hired  of  him  ^grg  regis- 
by  Devey  in  1829,  and  previously.  tered  in  his 

Two  of  them,  the  Francis  and  the  Oak^  had  origin-  ^j^^  Water-"^ 

ally  belonged  to  Devey ;    but  he,   being  in    debt,  sold  man's  Act. 

them  to,  and  then  took  them  from  the  Defendant  on  These  barges 

.  .       ,  *-  **e  "^^d  hired 

hire,  by  one  and  the  same  instrument,  m  May  1829.  of  Defendant 

This  transfer  was  only  known  to  the  Defendant's  clerks,  it  being  the 

Nine  of  the   barges    had    Devey*s   name  and   number  coaTmer-*^ 

painted  on  them;  and  two,  the  name  and  number  of  the  chants  to  hire 

Defendant   or   his   son.      The   Francis  and   Oak  had  l>*rges,  and 

Dcoei/s  name  before  the  sale,  and  continued  in  exactly  ^^^  ^^ 

the  same  stale  after  the  hiring.     With  the  exception  of  name  of  the 

two — i\ie  Rose  and  Pink — all  were  registered  in  Devet/s '  ^^^^' ,.   P°" 

"  .     *  question 

name  at  the  office  of  the  Watermen's  Company;  where  it  whether  the 
was  the  general  practice  to  register  only  the  name  of  the  harges  passed 

merchant's  assignees  under  his  bankruptcy^  Held^  that  it  was  properly  left  to 
the  jury  to  find  whether  the  custom  to  hire  was  generally  notorious  in  the  coal 
trade;  and  that  it  was  not  necessary  to  direct  them  to  enquire  whether  the 
custom  was  notorious  to  the  world  at  large. 
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true  owner,  although,  in  some  few  instances,  the  name 
of  a  lessee  had  been  substituted. 

The  Hose  and  Pink  were  not  registered. 

I>evey  had  once  hired  two  barges  of  one  Griffith^  and 
had  navigated  them,  with  GriffiMs  name  and  number 
painted  thereon,  for  five  or  six  years:  he  had  also  been 
in  the  habit  of  hiring  barges  for  a  short  time,  with  the 
Defendant's  name  and  number  on  them. 

The  statute  7  &  8  G.  4.  c.  75.  s.  39.  requires  the 
Watermen's  Company,  upon  the  request  of  any  person 
who  shall  ^'  keep  any  harge^^  to  cause  the  name  and 
place  of  abode  of  ^*  such  person  "  to  be  registered  in  a 
book  of  the  Watermen's  Company,  and  to  cause  a  number 
for  such  barge  to  be  delivered  to  ^*  such  owner^**  who 
shall  cause  the  same,  together  with  the  name  of  such 
barge,  to  be  painted  on  the  barge.  Penalty  for  omis- 
sion 405.  Sect.  101.  Nothing  in  the  act,  except  the 
provision  for  compelling  the  name  of  the  barge  and  *'  of 
the  owner "  to  be  painted  thereon,  to  apply  to  western 
barges.  Sect  56.  The  Watermen's  Company  to  make 
by-laws.  Sect.  37*  Any  person  not  a  freeman  of  the 
company,  acting  as  a  lighterman,  to  pay  for  each 
offence  10/. 

By  a  by-law  of  that  company,  oi  April  1828,  No.  1., 
the  owner  is  required  to  have  his  name  painted  on  the 
barge ;  and  the  penalty  for  omission  is  increased  to  Bl. 
By  No.  10.,  if  any  freeman  of  the  company  navigate 
any  barge  without  his  own  name  or  that  of  his  master 
thereon,  he  shall  forfeit  405.  By  No.  20.,  if  any  free- 
man of  the  company,  who  hires  a  barge  of  any  person 
not  free  of  the  company,  and  has  his  own  name  thereon, 
permits  such  person  to  participate  in  the  profits,  or 
shall  permit  any  owner  not  being  free  of  the  company 
to  have  his  name  thereon,  such  freeman  shall  forfeit  4>05. 

The  Defendant  called  eighteen  witnesses,  chiefly  coal- 
merchants,  barge-builders,  and  lightermen ;  who  proved 
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that,  for  the  last  twelve  years,  a  custom  had  existed  for 
persons  in  the  coal  trade  to  hire  barges  and  wagons, 
and  when  they  hired  them  for  any  length  of  time  to 
have  their  own  names  and  number  painted  on  them. 

It  was  stated  that,  when  the  vessels  were  hired  for  a 
short  time  only,  as  for  a  week  or  fortnight,  it  was  usual 
to  leave  on  them  the  name  of  the  owner. 

Tindal  C.  J.,  after  observing  that  the  Plaintiffs  had 
made  out  a  strong  prima  facie  case,  left  it  to  the  jury  to 
determine  whether  the  alleged  custom  was  so  general 
and  notorious  in  the  trade  which  the  bankrupt  carried 
on,  that  those  who  had  dealings  with  him — the  world 
in  which  he  moved — might  reasonably  be  provoked  to 
inquire,  before  giving  the  bankrupt  credit,  whether  the 
barges  were  his  or  not;  and  if  they  thought  the  custom 
so  notorious,  to  find  for  the  Defendant. 

The  jury  having  found  for  the  Defendant, 


18S4. 

Watson 
Pbaohe. 


Wilde  Seijt.  obtained  a  rule  nisi  for  -a  new  trial,  on 
the  ground  that  the  verdict  was  against  the  weight  of 
evidence,  and  that  it  ought  to  have  been  left  to  the  jury, 
whether  the  alleged  custom  was  notorious  to  the  world 
at  large,  and  not  merely  to  the  trade  in  which  the  bank- 
rupt was  engaged. 

Coleridge  Serjt.,  Thesiger^  and  Channell  shewed  cause. 
The  question  was  correctly  left  to  the  jury,  and  cor- 
rectly determined,  according  to  the  principle  established 
by  Slorer  v.  Hunter  (a),  where,  with  respect  to  the  ma- 
chinery of  a  colliery,  Abbott  C.  J.  said,  "  It  appears  by 
the  evidence,  that  in  some  instances  the  articles  used  in 
collieries  belong  to  the  tenants,  in  others  they  do  not ; 
that,  though  in  some  cases,  the  landlord,  in  demising 
collieries,  permits  the  lessee  on  certain  conditions  to 


(fl)  SB.S^C,  $68. 
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have  the  use  of  the  fixtures  and  other  things  during  the 
demise,  yet,  in  other  instances,  they  belong  absolutely  to 
the  lessee.  Then,  if  the  possession  of  such  things  is 
consistent  with  the  fact  of  a  person  being  absolute  owner, 
and  also  of  his  not  being  absolute  owner,  the  mere  pos- 
session of  such  things  ought  not  to  raise  an  inference  in 
the  mind  of  any  cautious  person  acquainted  with  the 
usage,  that  the  person  in  possession  is  the  owner.  If  it 
had  not  been  the  usage  for  the  owners  of  collieries  ever 
to  demise  the  machinery  and  other  things  used  in  the 
colliery,  then  possession  by  the  lessee  would  be  evidence 
of  reputed  ownership ;  and  no  evidence  having  been 
adduced  to  shew  that  the  bankrupt  ever  had  the  absolute 
ownership  in  the  articles  used  in  these  collieries,  I  am 
of  opinion  that  the  jury  ought,  upon  these  facts,  to  have 
given  a  verdict  for  the  defendant. *' 

In  Horn  v.  Baker  (a),  upon  a  question  as  to  the  re- 
puted ownership  of  a  distiller's  vats,  Lord  EUenborougk 
said,  "  If,  as  in  some  manufactories,  where  the  engines 
necessary  for  carrying  on  the  business  are  known  to  be 
let  out  to  the  several  manufacturers  employed  upon  them, 
there  had  been  a  known  usage  in  the  trade  for  distillers 
to  rent  or  hire  the  vats  and  other  articles  used  by  them 
for  the  purpose  of  distilling,  the  possession  and  use  of 
such  articles  would  not,  in  such  a  case,  have  carried  the 
reputed  ownership.'*  Gurr  v.  Button  {b)^  Mtdler  v. 
Moss  (c),  and  Clark  v.  Crawnshaw  {d\  are  to  the  same 
effect.  It  was  for  the  Plaintiffs  to  make  out  affirmatively 
that  Devey  was  the  reputed  owner  of  the  barges  within 
the  meaning  of  the  seventy-second  section  of  6  G.  4. 
c.  16.  But  he  was  not  reputed  owner  by  those  who 
dealt  with  him  and  had  the  best  means  of  knowing  his 
situation;    and   if  so,   it   is  immaterial  what  was  the 


(a)  9^M«,2S9. 

(6)  Holt  N.  r.  C.  327. 


(c)  lM.SfSel.SS5. 

(d)  SB.  if  AM.  SO^. 
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opinion  of  the  rest  of  the  world.     Those  who  deal  with        1834. 

him  were  no  more  liable  to  be  imposed  upon  by  his        ' 

possession  of  the  barges,  than  the  customers  of  a  factor  by  axwk 

the  appearance  of  goods  which  he  holds  on  consignment  Peaohk. 
The  Defendant,  not  belonging  to  the  Watermen's  Com- 
pany, could  not  legally  put  his  name  on  the  barges : 
and  the  only  object  of  requiring  any  name  to  be  in- 
scribed, was,  that  some  person  might  be  responsible  for 
damage  done  on  the  river. 

In  Thackthwaite  v.  Cock(a)9  the  plaintiff's  hops,  of 
which  the  bankrupt  was  held  to  be  the  reputed  owner, 
were  mixed  up  with  the  bankrupt's  hops,  for  the  purpose 
of  deceiving  the  public;  and  though  that  appeared  to  be 
the  custom,  such  a  custom  is  illegal.  In  Knowles  v. 
HcrsfaU  (6),  no  usage  was  stated  or  relied  upon. 

Talfourd  Serjt  and  Swann  in  support  of  thtf  rule. 
This  custom  is  contrary  to  7  &  8  G.  4.  c.  75.,  and  there- 
fore illegal ;  for  the  barges  ought  to  be  registered  in  the 
name  of  the  true  owner,  and  ought  to  bear  his  name  and 
number.  And  the  testimony  for  the  Defendant  consisting 
chiefly  of  persons  interested  in  supporting  such  a  custom, 
the  verdict  is  not  warranted  by  the  evidence.  But  sup- 
posing such  a  custom  legal  if  it  were  well  established, 
here  it  has  only  been  proved  to  be  known  to  the  trade; 
which  is  not  sufficient ;  Hickenbolham  v.  Groves  (c) :  it 
ought  to  be  known  to  the  world  at  large;  for  a  trader 
accepts  bills  of  exchange,  which  circulate  beyond  the 
limits  of  his  trade.  In  Thackikwaite  v.  Cock  (^),  Mans* 
Jidd  C.  J.  says,  *^  It  must  be  such  a  custom,  that  persons 
dealing  with  the  traders  may  see  and  know  that  the 
goods  may  possibly  not  be  the  property  of  the  possessor." 
In  Knawles  v.  Horsfall{e\ — ^  where  brandies  had  been 

(fl)  3  Taunt.  48?.  (d)  3  Taunt.  491. 

(6)  5B.S^  Aid.  134.  (c)  5B.S^  Aid.  139. 

(c)  2  Carr.  Sf  P.  492. 
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1834.        sold  to  the  plaintiff  by  Dixofiy  of  whom  the  defendaots 
^  were  assignees,  and  the  casks  had  been  marked  with  the 

^^  letter  K«,  the  initial  of  the  plaintiff's  name,  but  re- 

Pbachb.      mained  in  Dixon's  possession,  -«-  it  was  notorious  to  the 
trade  that  the  brandies  had  been  sold ;  but  AbboU  C  J. 
says,  *^  the  letter  K.  marked  on  the  casks  might  speak 
a  language  to  a  certain  class  of  persons  intelligible,  but 
to  others,  who  might  be  induced  to  become  the  creditors 
oi  Dixofi  in  the  belief  that  the  brandies  belonged  to  him, 
it  would  be  wholly  unintelligible.     If  any  person  of  the 
latter  description  had  purchased  them  of  the  bankrupt, 
I  have  no  doubt  that  he  would  have  had  a  good  title  to 
them  as  against  the  plaintiff.     For  the  real  owner  ought 
not  to  have  left  the  goods  after  the  purchase  in  the  hands 
of  Dixon,  and  suffered  him  to  treat  them  as  his  own." 
Bayley  J.  says,  "  It  was  necessary  that  something  should 
be  done  to  make  the  change  of  property  notorious  to  the 
public  at  large,  or  at  least  to  those  persons  who  were 
likely  to  trust  the  bankrupt  upon  the  faith  of  his  having 
the  property  in  these  goods.     It  is  not  sufficient  that  it 
should  be  known  only  to  persons  in  the  same  trade.'' 
And  Best  J.  says,  ^^  It  is  not  sufficient  that  the  sale  was 
known  to  persons  in  the  wine  trade  at  lAverpocL     The 
transfer  of  the  property  ought  to  have  been  known  to 
all  other  persons  who  might,  in   consequence  of  the 
bankrupt's  continued  possession  of  it,  have  been  induced 
to  give  him  credit." 

And  such  a  custom  as  the  Defendant  relies  on  has 
never  been  sanctioned,  except  in  cases  where  the  posses- 
sion has  been  of  so  equivocal  a  description  as  to  be 
consistent  with  either  supposition ;  that  the  trader  was 
absolute  owner,  or  was  not;  it  has  never  been  allowed 
to  prevail  where  the  property,  as  in  the  present  case, 
has  been  registered  in  the  bankrupt's  name  and  in- 
scribed with  his  name  and  number.  No  creditor  would 
be  safe,  if  such   unequivocal  indications  of  ownership 
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were  insufficient  to  justify  him  in  giving  credit  [TYfi-  1834. 
dd  C.  J.  A  hired  carriage  is  often  adorned  with  the 
arms  of  the  party  hiring;  yet  few  would  infer  from 
that  circumstance,  that  the  vehicle  was  his.]  At  all 
events,  with  regard  to  the  Francis  and  Oakf  they  were 
originally  the  bankrupt's  property;  the  transfer  to  the 
Defendant  was  never  made  public,  and  therefore  the 
reputed  ownership  in  Devey  has  been  clearly  esta- 
blished. In  Lingard  v.  Messiler{a\  which  was  an 
action  by  the  assignees  of  a  bankrupt,  brought  to 
recover  property  in  the  bankrupt's  possession  as  re^ 
puted  owner,  the  plaintiffs  proved  that  the  bankrupt 
had  once  been  the  real  owner  of  the  goods  in  question, 
aod  that  he  continued  in  possession  of  them  until  he 
committed  an  act  of  bankruptcy ;  and  it  was  held,  that 
that  wasprimA  facte  evidence  that  he  continued  in  pos- 
session as  owner,  and  that  it  then  lay  upon  the  defendant 
to  prove  that  the  bankrupt  had  ceased  to  be  the  reputed 
owner.  The  defendant  proved  that,  long  before  the 
act  of  bankruptcy,  the  goods  had  been  seized  under  an 
execution,  at  the  suit  of  a  creditor,  by  the  sheriff; 
that  they  were  conveyed  by  a  bill  of  sale  to  the  creditor; 
and  that  he  afterwards  demised  them  at  an  annual  rent 
to  the  bankrupt,  who  continued  in  possession  of  them 
till  the  time  of  his  bankruptcy :  soon  after  the  bill  of 
sale  was  executed,  the  creditor's  initials  were  marked 
on  all  the  goods;  and  it  was  held,  that  that  was  no 
evidence  of  the  notoriety  of  the  change  of  property ; 
and,  consequently,  that  there  was  no  evidence  to  go  to 
the  jury  that  the  bankrupt  had  ever  ceased  to  be  the 
reputed  owner.  In  Newport  v.  HoUings  (b)  it  was  held 
that  an  innkeeper,  by  never  putting  his  name  on  vehicles) 
gave  out,  in  effect,  that  they  were  not  his  own.  The  con* 
verse  of  that  proposition  holds  good  in  the  present  case. 

(a)  IB.SfC.  308.  (6)  3  Carr.  Sf  P.  223. 
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TiNDAL  C.  J.  The  question  in  this  cause  arises  on 
the  seventy-second  section  of  the  last  bankrupt  act, 
6  G.  4.  c.  16.,  by  which  it  is  enacted,  <^  That  if  any 
bankrupt,  at  the  time  he  becomes  bankrupt,  shall,  by  the 
consent  and  permission  of  the  true  owner  thereof,  have  in 
his  possession,  order,  or  dispositon,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  him  the  sale,  alteration,  or  disposition  as  owner, 
the  commissioners  shall  have  power  to  sell  and  dispose 
of  the  same  for  the  benefit  of  the  creditors  under  the 
.commission/'  The  words  of  the  act  are,  "  whereof  he 
was  reputed  owner;"  and  the  question  is,  whether  on  the 
trial  of  this  cause  such  a  reputed  ownership  was  properly 
established.  The  jury  have  found  by  their  verdict  that 
it  was  not. 

Two  objections  have  been  made  made  to  that  verdict 
First,  that  the  mode  in  which  the  question  was  left  to 
the  jury  was  not  correct ;  secondly,  that  the  verdict  was 
contrary  to  the  evidence. 

Now  there  was  evidence  on  both  sides.  The  Plaintiffs 
made  out  a  strong  primA  facie  case  of  reputed  ownership 
in  the  bankrupt ;  but  on  the  other  side,  evidence  was 
adduced  to  shew  that  there  prevailed  in  the  coal  trade 
a  usage,  well  known  in  the  neighbourhood  in  which  the 
bankrupt  resided,  for  coal  merchants  to  carry  on  th^r 
business  in  hired  barges,  bearing  the  name  of  the  hirer. 

There  was,  therefore,  a  balance  of  testimony  to  be 
left  to  the  jury,  and  it  would  put  an  end  to  the  use  of 
juries,  if,  upon  a  balance  of  testimony,  their  finding  were 
to  be  set  aside.  If,  upon  evidence  thus  conflicting, 
we  were  to  send  the  cause  down  to  trial  again,  and  a 
second  jury  were  to  find  a  contrary  verdict,  are  we  to 
send  the  cause  down  to  a  third  trial,  and  so  on  ad 
infinitum  ? 

We  come  then  to  the  other  point,  whether  the  question 
was  properly  left  to  the  jury. 
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I  left  it  to  the  jury  to  say,  whether  in  the  coal  trade 
in  London^  there  was  any  general  custom  for  merchants 
to  cany  on  their  business  in  hired  barges,  bearing  the 
name  of  the  hirer:  I  said,  that  to  warrant  a  verdict  for 
the  Defendant,  the  custom  must  be  so  general  as  that 
all  should  know  it  who  had  dealings  or  ware  likely  to 
have  dealings  with  the  bankrupt. 

It  is  objected  that  this  direction  was  too  limited,  and 
that,  in  order  to  warrant  a  verdict  for  the  Defendant, 
the  jury  should  have  been  required  to  determine  whether 
the  custom  was  notorious  to  the  whole  world,  or  whether, 
in  the  language  of  the  seventy-second  section  of  6  G.  4. 
r.  16.,  the  bankrupt  was  the  reputed  owner  of  the  barges 
of  which  he  had  the  disposition. 

Now  it  VDould  have  been  leaving  the  question  in  too 
limited  a  way,  if  the  jury  had  simply  been  directed  to 
consider  whether  the  bankrupt  was  the  reputed  owner 
of  the  goods ;  a  question,  which,  by  itself,  they  could 
not  be  expected  easily  to  deal  with ;  and  in  all  the  cases 
the  jury  have  been  directed  to  consider  whether  the 
usage  set  up  in  answer  to  a  primA  facie  case  of  reputed 
ownership,  has  been  a  general  usage,  and  known  to 
those  who  have  dealings  with  the  bankrupt.  Whether 
the  bankrupt  be  the  reputed  owner  of  property,  or  not, 
can  only  be  known  by  looking  to  the  acts  of  the  trader, 
bis  contracts,  and  his  dealings  in  his  trade,— -in  the 
world  in  which  he  moves. 

When  the  jury  are  satisfied  that  the  usage  relied  on 
is  notorious  to  all  who  are  likely  to  have  any  dealings 
with  the  bankrupt,  there  is  sufficient  to  warrant  their 
▼erdict  and  the  question  which  they  were  directed  to 
consider. 

Two  cases  have  been  relied  on  for  the  Plaintifis. 
First,  Thackihcaitev.  Cock:  there  the  plaintiff,  in  1808, 
purchased  seventy-eight  pockets  of  hog|,  the  goods  in 
question,  of  Moore^  who  was  a  hop-merchant,  and  paid 
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for  them,  and  agreed  with  him  that  the  hops  should 
remain  in  Moor^s  warehouses  at  the  rent  of  a  penny  a 
pocket  per  weeic,  until  the  plaintiff  should  think  it  ad- 
vantageous to  resell  them.  In  1810  Moore  became  a 
bankrupt,  and  his  assignees,  finding  those  goods  on  the 
premises,  refused  to  deliver  them  to  the  plaintiff.  The 
plaintiff  endeavoured  to  take  the  case  out  of  the  statute 
of  21  Jac.  1.,  by  proving  a  custom  of  the  trade  for  por^ 
chasers  of  hops  to  permit  their  hops  to  remain  upon 
rent  in  the  hop-merchant's  warehouses.  The  hops 
were  exposed  to  the  view  of  persons  coming  into  the 
warehouse  to  purchase,  promiscuously  with  the  other 
goods  of  the  bankrupt :  they  were  not  distinguished  by 
any  conspicuous  mark  from  Moor^s  goods,  because  any 
thing  that  would  draw  attention  to  the  length  of  time 
they  had  been  on  sale,  would  hurt  the  sale  of  them.  It 
is  clear,  therefore,  that,  as  far  as  the  eye  of  the  public 
went,  there  was  no  distinction  between  the  goods  of  the 
bankrupt  and  the  residue.  The  whole  mass  was  cal- 
culated to  give  a  false  credit ;  and  it  was  held  that  this 
was  not  such  a  custom  of  trade  as  would  prevent  the 
hops  from  becoming  the  property  of  the  merchant's 
assignees  in  case  of  bankruptcy,  as  being  in  his  pos- 
session, order,  and  disposition,  within  the  statute  of 
21  Jac.  1.  c.  19.  s.  11. 

But  there  is  a  great  distinction  between  that  case  and 
the  present :  the  one  relates  to  the  bankrupt's  stock  in 
trade,  the  different  portions  of  which  were  not  dis- 
tinguishable by  the  public ;  the  other  concerns  only  the 
implements  with  which  the  bankrupt  carried  on  his 
trade,  and  which,  according  to  a  usage  notorious  in  the 
trade,  were  frequently  hired  by  the  trader.  In  Thack^ 
thwaite  v.  Cock^  indeed,  a  usage  was  relied  on,  but  the 
learned  Judge  said  it  was  not  clearly  proved ;  while  it 
was  a  usage  ca^^ulated  to  deceive  the  public,  and  there- 
fore bad. 
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In  Kfumles  v.  Horsfatt  no  general  custom  was  set  up, 
and  the  only  question  was,  whether  the  bankrupt  was  to 
be  reputed  owner  under  the  circumstances  of  the  par- 
ticular case.  There  Dixon,  a  spirit^merchant,  sold  to  the 
plaintiff  a  wine-merchant,  several  casks  of  brandy,  some 
of  which,  at  the  time  of  the  sale,  were  in  Dixon's  own 
vaults,  and  others  in  the  vaults  of  a  regular  warehouse- 
keeper.  It  was  agreed  between  the  parties,  that  the 
brandies  should  remain  where  they  were  until  the  vendee 
could  conveniently  remove  them.  Immediately  alter 
the  sale,  the  vendee  marked  the  several  casks  with  his 
iDitials.  It  was  notorious  to  the  persons  carrying  on  the 
wine  trade  at  the  place  where  the  parties  resided,  that 
the  sale  had  taken  place,  but  no  notice  of  such  sale  had 
been  given  to  the  warehouse-keeper,  with  whom  some  of 
the  casks  were  deposited. 

It  was  there  contended,  that  as  it  was  notorious  to 
the  trade  that  plaintiff  had  purchased  the  brandies  in 
question,  there  could  be  no  reputed  ownership  in  Dixon. 
But  it  was  held,  that  as  Dixon  became  bankrupt  while 
the  brandies  remained  where  they  were  originally  de- 
posited, the  whole  of  them  passed  to  the  assignees,  as 
goods  in  his  possession,  order,  and  disposition,  by  the 
consent  and  permission  of  the  true  owner,  within  the 
21  Jac.  I.  c.  19.  5. 11.  It  was  impossible  to  say,  that 
though  to  some  extent  the  defendant  might  have  taken 
possession,  that  circumstance  was  not,  upon  the  whole, 
overbalanced  by  the  conflicting  evidence  of  reputed 
ownership  in  the  bankrupt. 

The  present  case,  therefore,  has  been  left  to  the  jury 
io  the  same  way  as  those  which  have  preceded  it,  and 
there  is  no  ground  for  disturbing  the  verdict 
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1834.        said  that  the  transfer  of  the  article  was  notDrious,  when 
the  warehouse-keeper  himself  did  not  know  the  fact 
I  think  the  present  case  was  left  to  the  jury  correctly; 
Pbaobs.      and,  if  a  juror,  I  should  have  concurred  in  the  verdict 
which  has  been  given.     At  all  events,  I  cannot  say  it 
was  wrong. 

Vaughan  J.  I  am  of  the  same  opinion.  The 
question  was  properly  left  to  the  jury,  and  the  jury 
have  come  to  a  proper  conclusion. 

The  possession  of  the  bankrupt  raised  a  strong  prima 
Jacie  case  of  reputed  ownership ;  but  whether  there  was 
such  a  usage  in  the  trade,  as  to  do  away  with  the  effect 
of  the  apparent  ownership,  was  a  question  of  fact  for 
the  jury :  they  have  found  that  the  usage  was  notorious ; 
and,  upon  the  principles  laid  down  in  Storer  v.  HwUery 
I  think  this  rule  must  be  discharged. 

BosANQUET  J.  The  only  question  is,  whether  the 
verdict  of  this  jury  has  proceeded  on  too  narrow  a 
grouna,  either  in  consequence  of  the  observations  of  the 
Chief  Justice,  or  from  the  nature  of  the  evidence. 

The  jury  were  not  wrong,  in  finding  on  the  two  ques- 
tions left  to  them,  the  existence  of  the  usage,  and  its 
notoriety  in  the  trade. 

The  bankrupt  carried  on  the  business  of  a  coal  mer- 
chant; the  barges  he  used,  were  hired  of  the  Defendant; 
and  the  question  is,  whether  there  was  such  a  reputed 
ownership  in  the  bankrupt,  as  to  pass  the  property  in 
llie  barges  to  his  assignees.  Now  it  is  material  to  con- 
sider what  is  the  nature  of  the  articles  in  respect  of 
which  the  assignees  seek  to  recover  in  this  action. 
They  are  not  goods  for  sale ;  not  the  premises  in  which 
the  bankrupt  carried  on  his  business;  but  are  im- 
plements of  trade ;  and  the  evidence  is,  that  it  is  usual 
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for  persons  engaged  in  this  trade  to  hire  their  barges, 
and  when  they  hire  them  for  any  length  of  timey  to 
paint  on  them  the  name  of  the  hirer:  this  appears  to 
be  a  police  r^ulation,  required  by  the  statute  7  &  8  6. 4. 
r.  75.9  that  in  caae  of  damage  some  person  may  be  forth- 
coming to  answer  for  it:  but  it  is  contended,  that 
though  the  usage  might  be  known  in  the  particular 
trade,  it  might  be  unknown  to  creditors  of  the  bankrupt 
unconnected  with  that  trade. 

Still,  however,  the  question  is,  whether  under  such 
circumstances  the  bankrupt  is  generally  reputed  the 
owner. 

Now,  if  it  be  known  in  the  trade  that  such  a  usage 
prevails,  at  least  there  is  no  reputed  ownership  within 
the  sphere  of  the  trade :  that  is,  among  the  persons  with 
whom  the  bankrupt  constantly  deals:  if  not  with  them,  it 
is  no  answer  to  say  that  persons  unconnected  with  the 
trade,  who  may  have  advanced  money  to  the  bankrupt, 
were  ignorant  of  the  usage.  That  would  be  going  a  long 
way;  for  every  trader  has  creditors  beyond  the  sphere 
of  the  trade  in  which  he  is  engaged.  But  the  question 
iias  always  been,  whether  articles  hired  under  such  a 
custom  have  been  reputed  to  belong  to  the  bankrupt. 
According  to  the  evidence  in  this  case,  they  have  been 
as  frequently  reputed  to  belong  to  the  lessor  as  to  the 
bankrupt:  upon  that  ground,  therefore,  I  think  the 
verdict  is  well  founded. 

In  Knaades  v.  HorsfaB,  Hickenbotham  v.  Groves^  and 
Ungard  v.  Messite?',  no  usage  was  proved.  Thack-- 
thwaUe  v.  Cock^  it  is  said,  however,  is  more  applicable, 
because  there  a  usage  existed.  But  what  sort  of  a 
usage  was  it?  a  custom  of  the  trade  for  purchasers  of 
hops  to  permit  their  hops  to  remain  upon  rent  in  the 
hop-merchant's  warehouses.  The  hops  were  exposed 
to  the  view  of  persons  coming  into  the  warehouse  to 
purchase,  promiscuously  with  the  other  goods  of  the 
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bankrupt;  they  were  not  distinguished  by  any  con- 
spicuous mark  from  the  bankrupt's  goods,  because  any 
thing  that  would  draw  attention  to  the  length  of  time 
they  had  been  on  sale,  would  hurt  the  sale  of  them. 
If  the  custom  had  been  good  in  other  respects,  at  least 
it  was  in  the  teeth  of  the  statute,  for  the  goods  in  ques- 
tion were  articles  of  merchandize,  ouid  after  a  transfer 
remained  apparently  as  part  of  the  stock  of  the  vendor: 
the  object  of  the  custom,  however,  was  to  decdve  the 
public,  and  therefore  the  custom  was  bad. 

It  has  been  urged  in  the  present  case^  that  one  or 
two  of  the  barges  had  been  the  property  of  the  bank- 
rupt, which  distinguishes  the  case  from  Storer  v.  Htm" 
ter^  and  brings  it  within  the  principle  of  Ldngardr. 
MessUer.  That  case^  however,  shews  that  such  a  cir- 
cumstance is  only  primA  fame  evidence  of  reputed 
ownership ;  as  are  the  circumstances  of  possession,  and 
the  inscription  of  the  bankrupt's  name;  but,  like  every 
primd  Jade  case,  it  is  open  to  an  answer. 

When,  therefore,  a  usage  is  proved,  from  which  it 
appears  that  the  barges  with  which  a  coal  merchant 
carries  on  his  trade  are  not  necessarily  his,  how  is  that 
answered  by  shewing  that  one  or  two  among  those 
which  he  has  hired  were  originidly  his  own  property  ? 
It  only  makes  the  prima  Jade  case  stronger:  but,  the 
notoriety  of  the  custom  having  been  established  by  the 
jury,  the  rule  for  setting  aside  the  verdict  must  be 

Discharged. 
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MosTYN  and  Others  v.  Chamfneys  and  OtheFS.     Nw*  so. 

jD Y  order  of  the  Lord  Chancellor,  the  following  case  Testator 

was  sabmitted  for  the  opinion  of  this  Court :  —        ^^"^ 

Sir  Tiamas  Mosfyn  Bart*  was,  at  the  time  of  making  lands  at  C, 

his  w3I,  and  of  his  death,  seised  in  fee  simple  of,  and  ^^  '^ 

absolutely  entitled  in  possession  to,  divers  manors  and  j^^  ^^^  ^ 

lands  in  the  county  of  Chester^  and  in  the  county  of  the  tail^  and  re- 

dty  of  Chester;  and  also  of  large  estates  in  the  counties  J^^^^ 

of  Flint,  Denbigh,  Carnarvon,  and  Anglesea :  and  being  fee^  and  being 

so  seised  and  endded,  by  his  last  will  and  testament  in  «i»ed  in  fee 

•  •11  •%  %    •     -MM-  of  other  lands 

wntmg,  duly  executed  and  attested,  m  May  1752,  gave  ^^j^   devised 

and  devised  the  estates  in  Wales  to  his  son  Boger  in  tail  '*  all  his  real 

male;  remainder  to  his  son  Thomas  in  tail  male;  re-  ^^^s  what- 
soever^ over 
mainder  to  all  and  every  other  the  son  and  sons  of  which  he  had 

testator^s  body  in  tail  male,  severally  and  successively  ^7  dic^posing 

one  aft^  another,  according  to  the  seniority  of  age  j^^^  ids 

of  each  of   them;    remainder    to  testator's  brothers  heirs,  in  trust 

John,  Savage,   and   Bqger,  severally  and  successively  ^®' *?**??" 

in  tail  male;  remainder  to  testator's  own  right  heirs,  withsevend 

And  the  testator  thereby  gave  and  devised  his  several  remainders 

manors,   lands,   tenements,  and  hereditaments  in  the  ^^v'^^    * 

county  of  Chester,  and  in  the  county  of  the  city  of  terms  for  the 

Chester,  unto  the  person  or  persons  who  should   be  payment  of 

entided  to  the  inheritance  of  his  lands  in  Wales  after  Q^iti^  uid 

his  decease,  by  virtue  of  the  limitadons  thereof  aforesaid  marriage 

in  his  said  will  contained.  ^n\  v 

Held,  that  by 

Sir  Thomas  Mostyn  died  in  the  year  17^8,  without  this  devise 

havbg  revoked  or  altered  his  will ;  and  upon  his  death,  testator's  re- 

the  premises  in  the  county  of  Chester  and  in  the  county  ^^^t  in  thg 

.   of  the  city  of  Chester,  did  under  and  by  virtue  of  his  hmds  at  C. 

will,  become  vested  in  Bx^er  Mostyn  (who  then  became  P"^^  ^  *^ 
Sir  Roger  Mostyn  Bart.),  the  eldest  son  and  heir-at-law 
vou  I.                                 A  A 
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18S4f.        of  the  testator,  as  tenant  in  tail  male  thereof,  with  such 
"■"""^       remainders  over  as  in  the  same  will  mentioned,  with  the 
^^  ultimate  reversion  in  fee  in  him  the  said  Sir  Roger  Moshfa 

CflAjiPinsYs.  as  heir<-at*law  of  Sir  Thomas  Mostyn. 

Sir  Boger^  besides  the  estates  in  the  county  of  Chester 
and  in  the  county  of  the  city  of  Chester ^  of  which  he  was 
tenant  in  tail  male  as  aforesaid,  was  seised  of  and  well 
entitled  in  possession  to  divers  other  estates  and  here- 
ditaments in  the  counties  of  Denbigh^  Flinty  and  Car^ 
naroorif  part  whereof  were  settled  by  him  in  or  about 
the  year  1766,  on  the  occasion  of  his  marriage;  but  he 
never  suffered  any  recovery,  or  made  any  other  assurance 
for  barring  the  estate  in  tail  male,  or  the  remainders  over, 
in  the  estates  in  the  county  of  Chester  and  county  of  the 
city  of  Chester,  but  continued  in  possession  or  in  receipt 
of  the  rents  and  profits  thereof,  as  tenant  in  tail  male,  up 
to  the  time  of  his  decease  in  1 796.  He  also  in  his  life 
time,  and  after  his  marriage  in  the  year  1766,  purchased 
divers  other  real  estates  in  the  county  of  Flint,  and  con- 
tinued to  be,  at  the  time  of  making  his  will,  and  at  his 
death,  seised  in  fee  simple  of  or  otherwiise  well  entitled 
to  the  real  estates  so  purchased  by  him. 

Sir  Roger,  by  his  last  will  and  testament  in  writing, 
duly  executed  and  attested,  in  Jpril  1793,  gave  and 
devised  as  follows :  —  To  each  of  his  unmarried  daugh- 
ters who  should  attain  twenty-one,  from  that  age  until 
marriage,  ^*  such  an  annuity,  as  with  the  interest  of 
their  share  of  20,000/.,  provided  for  their  portions  by 
his  marriage  settlement,  would,  at  4  per  cent,  furnish 
them  severally  with  500/.  a  year." 

Upon  their  respective  marriages,  he  directed  **  their 
annuities  to  cease,  and  in  lieu  thereof,  that  each  daugh« 
ter  marrying  shall  be  entitled  to  such  sum  as,  with  her 
share  of  the  said  20,000/.,  would  make  up  10,000^'' 

Then  he  devised  **  all  his  real  estates,  whatsoever  and 
wheresoever,  over  which  he  had  any  disposing  power,**  unto 
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Hugh  Scatty  his  heirs,  &c.,  to  the  uses  and  upon  the        1834. 

trusts,  &c  dierein-after  expressed  concerning  the  same ;       

that  is  to  say,  ^^J^^ 

To  the  use  of  the  Duke  of  Boxburgh^  and  others,   CnAMPNBrg. 
for  500  years,  upon  trust  to  pay  out  of  the  rents  and 
profits  such  debts  and  annuities  as  the  testator's  per- 
sonalty should  be  insufficient  to  discharge :  and  subject 
to  the  said  term  and  the  trusts  thereof, 

To  the  use  of  his  son,  Thomas  Mostyn^  for  life,  re- 
mainder to  a  trustee  to  preserve,  &c. ;  remainder  to  the 
use  of  the  said  T.  ilf.'s  first  and  other  sons  in  tail 
male;  remainder  to  the  use  of  the  daughters  of  the 
said  T.  M.  in  tail  male;  remainder  to  the  use  of  the 
sons  and  daughters  of  the  said  T.  M.  in  tail  general ; 
remainder  to  the  said  trustees  for  1000  years,  upon 
certain  trusts;  remainder  to  the  use  of  testator's  daugh- 
ter, Essex  Mostyn^  for  life;  remainder  to  a  trustee  to 
preserve,  &c. ;  remainder  to  her  sons  in  tail  male ;  re- 
mainder to  testator's  daughter,  Charlotte  Champneys^ 
and  her  sons»  in  like  manner ;  remainder  to  testator's 
daughter,  Elizabeth  Mostt/n,  and  her  sons,  in  like  man- 
ner;  remainder  to  testator^s  own  right  heirs.  The  test- 
ator then  declared,  that  the  1000  years  term  was  limited 
to  the  trustees  upon  trust,  that  when  and  as  soon  as  his 
estates  should  come  into  possession  of  any  of  his  daugh- 
ters, or  her  issue  male,  the  said  trustees  should,  by  sale 
or  mortgage  of  a  competent  part  of  the  estates  com- 
prised in  the  said  term,  raise  and  pay  to  each  other 
of  his  said  daughters  who  should  happen  to  be  then 
living  the  sum  of  10,000/.,  ttnd  in  case  any  of  his 
daughters  should  be  dead,  leaving  any  child,  &c.,  the 
like  sum  for  such  child. 

Hie  testator,  Sir  Roger^  died  in  the  year  1796  with- 
out having  altered  or  revoked  his  will,  leaving  Thomas 
Mosfyn,  his  only  son  and  heir-at-law,  surviving,  who 
thereupon  became  Sir  TTiomas  Mostyn  Bart     And  he, 
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1884.  Sir  Thomas  Mosiyn  the  younger,  upon  the  deatfiKif  the 
testator  Sir  Eqgert  his  &ther,  became  seiaed  of  «id 
entitled  to  the  said  manors,  estates,  hereditaments,  and 
CfUMPjsfSKM.  premises  in  the  said  county  of  Chester^  and  in  the 
county  of  the  city  of  ChesUr^  as  tenant  in  tail  male 
thereof  in  possession,  under  and  by  virtue  of  the  devise 
thereof  in  the  will  of  his  grandfather,  Sir  J%omas  Moh 
iyn  the  elder,  and  sul^t  to  the  remainders  over  ia  ta3 
thereby  limited. 

Sir  Eager  was,  at  the  date  of  his  will,  and  at  the  time 
of  his  death,  in  the  receipt  of  the  rents  and  profits  of  the 
estate^  in  the  county  of  Chester  and  oounty  of  the  city  of 
Chester  in  question  in  this  cause,  amounting  annually  to 
the  sum  of  5000/.  or  thereabouts ;  and  was  also  io 
possession  and  in  receipt  of  the  rents  and  profits  of 
estates  in  the  counties  of  FlitU  and  Carnarvon^  over 
which  he  bad  a  disposing  power,  amounting  to  the 
annual  sum  of  QIBOL  or  thereabouts. 

At  the  time  of  the  death  of  Sir  Rqger^  the  several 
persons  to  whom  estates  in  tail  male  in  remainder  in 
the  said  manors,  estates,  hereditaments,  and  premises  in 
the  said  county  of  Chester  and  county  of  the  city  of 
Chester  were  devised  by  ^e  will  of  Sir  Thomas  Mostyth 
the  elder,  were  respectively  dead,  without  ever  having 
had  any  children,  except  I^mas  Mostyuj  his  son  named 
in  his  will,  who  was  then  the  Rev.  Jlkomas  Mosfyn; 
and  Sir  Thomas  Mostyn  the  elder  had  no  sons  except 
Sir  Roger  and  the  Rev.  Thomas  Mostyn:  the  Rev. 
Thomas  Mostyn^  therefore,  at  the  time  of  the  death 
of  Sir  Boger^  was  the  only  person  alive  entitled  to  any 
es^te  tail  in  remainder,  or  other  estate  in  remainder, 
in  the  said  manors,  estates,  hereditaments,  and  premises 
in  the  county  of  Chester  and  county  of  the  dty  of  Ches- 
ter, under  the  will  of  Sir  Thomas  Mostyu  the  elder. 

The  Rev.  Thomas  Mostyn  died  in  the  year  1805, 
Without  ever  having  had  issuer 
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Sir  Thomas  Mostyn  the  younger  died  in  the  year  1834. 
I8SI,  withoat  having  had  issae,  or  having  suffered  any 
common  recovery,  or  made  or  effected  any  assurance  by 
which  bis  estate  in  tail  male^  or  the  remainders  limited 
by  the  will  of  Sir  Thomas  Mostyn  the  elder,  in  the 
manors,  estates,  hereditaments,  and  premises  in  the 
coonty  of  Chester^  and  county  of  the  city  of  Chestevy  were 
in  any  manner  barred  or  destroyed. 

The  Plaintiffs  alleged  that  the  reversion  in  tee  of  the 
estates  in  the  county  of  Chester  and  the  county  of  the 
city  of  Chester^  upon  the  death  of  Sir  Soger,  vested  in 
Sir  I%omas  Mostyn  the  younger,  who  was  from  that 
time,  and  up  to  the  time  of  his  death,  under  the  will  of 
Sir  Thomas  Mostyn  the  elder,  seised  in  tail  male  in  pos. 
session,  with  (as  the  Plaintiffs  alleged)  the  immediate 
reversion  in  fee  simple  in  himself. 

Essex  Mostyn,  one  of  the  devisees  mentioned  in  the 
will  of  Sir  Roger,  died  on  the  20th  of  May  1829,  with- 
oat issue. 

Upon  the  death  of  Sir  Tfiomas  Mostyn  the  younger 
without  issue,  Dame  Cfiarlotte  Champneys,  one  of  tlie 
Defendants,  became  seised  or  entitled  under  the  limit- 
ations contained  in  the  will  of  Sir  Roger,  of  or  to 
the  estates  and  hereditaments  thereby  devised,  as 
tenant  for  life  thereof;  and  she  claimed  to  be  entitled, 
as  such  devisee,  not  only  to  the  estates  of  which  Sir 
^er  was  seised  in  fee-simple  in  possession  at  the  time 
of  making  his  will;  but  also  to  the  manors,  estates, 
hereditaments,  and  premises  in  the  county  of  Chester 
and  the  county  of  the  city  of  Chester,  of  which  the  testa- 
tor WBs  tenant  in  tail,  with  such  remainders  over  in  tail 
as  aforesaid,  with  the  reversion  to  himself  in  fee ;  she 
asserting  that  the  said  reversion  in  fee  passed  by  the 
will  of  Sir  R(^er,  and  was  subject  to  the  limitations 
thereby  made. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  reversion  in  fee  of  the  said  manors,  estates, 
A  A  S 
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1884.  hereditaments,  and  premises  in  the  coonty  of  ChnUr 
and  county  of  the  city  of  Chester^  passed  by  the  will  of 
Sir  Boger  Moshfti^  or  descended  upon  his  death  on  his 


MOSTYN 

Champnvts.  son  Sir  Thomas  Masfyn  the  younger. 


Hodgson  for  the  Plaintifis.  The  reversion  in  fee  of 
the  county  and  city  of  Chester  estates  did  not  pass  by 
the  will  of  Sir  Boger  Mostyn. 

First,  he  devises  only  the  estates  over  which  he  has 
^  any  disposing  power ;"  that  is,  any  power  of  disponng 
by  that  instrument:  now,  as  he  migJU^  by. suffering  a 
recovery,  have  acquired  such  a  power  of  disposition,  but 
omitted  to  pursue  that  course,  it  cannot  be  supposed  he 
intended  them  to  pass  under  these  words.  It  is  to  be 
inferred  from  the  case  that  he  had,  in  fact,  suffisred  re- 
coveries of  the  Welsh  estates ;  and,  therefore,  he  must 
have  been  aware  of  the  distinction  between  the  two 
properties,  and  the  steps  necessary  to  be  taken  in  order  to 
acquire  the  power  of  disposing  of  the  Chester  estates. 
In  2  Fes.  4*  Bea.  199.,  in  reference  to  a  similar  case.  Sir 
W.  Grant  says,  ^*  With  all  the  anxiety  which  the  will 
manifests  to  keep  the  estate  in  the  family  as  long  as 
possible,  by  making  his  son  and  grandson  tenants  for 
life,  it  is  inconceivable  that  he  should  not  have  acquired 
to  himself  the  power  of  making  those  limitations  eflectual, 
if  he  knew  that,  as  things  stood,  they  would  be  wholly 
inoperative." 

Secondly,  general  words  in  a  will  do  not  pass  a  re- 
versionary interest  where  the  will  contains  dispositions 
incompatible  with  an  intention  that  such  reversionary 
interest  should  pass.  In  Goodtitledem.  Daniel  v.  MUes  {a\ 
the  testator  —  who  was  possessed  in  fee  of  lands  at 
Kewsopy  &c.  and  of  other  lands  settled  on  himself  and 
his  wife  for  life  with  remainder  to  the  heirs  of  their 
bodies  and  reversion  to  himself  in  fee, — devised  to  one 

(a)  6  East,  4^, 
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of  two  daughters,  his  only  children,  and  the  heirs  of  her        1884. 

body,  sabject  to  an  annuity  to  her  sbter,  his  lands  at       

Ktaaopf  &c.  and  all  other  lands,  whatsoever  and  whereso-         ^^^ 
ever,  which  he  should  be  possessed  o^  or  in  anywise   Champnits. 
entitled  to,  at  the  time  of  his  decease,  and  which  were 
not  settled  in  jointure  on  his  late  wife:  it  did  not  ap- 
pear he  had  any  other  property  than  the  settled  lands, 
and  the  lands  at  Kewsop,  &c.     And  upon  a  question, 
whether,  under  this  devise,  the  reversion  of  the  lands 
settled  in  jointure  passed  to  the  devisee.  Lord  EUen- 
boraughj  upon  a  review  of  all  the  previous  cases,  says, 
"  Under  these  circumstances  the  devisor  had  no  interest 
whidi  could  be  the  object  of  any  disposition  to  be  made 
by  him,  but  subject  to  the  remainder  in  tail  general  in 
his  daughters ;  nor  had  he  any  thing  upon  which  his 
will  could  operate  in  the  limitation  of  any  estate  in  pos- 
session until  both  the  daughters  should  be  dead  without 
issue;  and,  therefore,  if  the   testator's  object  was,  as 
according  to  the  provisions  of  the  will  it  must  have 
been,  to  limit  estates  which  were  to  take  effect  during 
his  daughters'  lives,  it  is  impossible  to  suppose  the  test- 
ator could  mean  that  his  will  should  extend  to  lands,  in 
respect  of  which  he  must  have  known  that  it  could  not 
operate  to  create  the  estates  intended."  —  "  One  of  the 
grounds  taken  by  Lord  Mansfield^  for  restraining  the 
general  words  of  a  will  to  a  distinct  class  of  lands,  in 
the  case  of  Strong  v.  Teatl{a)^  was  the  absurdity  that 
would  follow  from  giving  it  its  utmost  latitude  of  con- 
suruction.     This  argument  appears  to  us  so  conclusive 
on  the  question,  as  to  make  it  unnecessary  to  consider 
what  weight  is  due  to  the  other  arguments  on  the  part 
of  the  defendant."  —  "  Our  opinion  goes  on  this,  that, 
supposing   the  words  '  not  settled  in  jointure  on  my 
wife,'  to  be  insufficient  of  themselves  to  restrain  the 
effea  of  the  general  words  in  the  clause  relied  on  by 

(a)  2 -Burr.  912. 
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1834.       the  plaintUI^  yet,  taking  with  them,  at  the  same  time, 

into  onr  consideration  the  limitations  in  the  settlement 

"^      aad  in  the  will,  they  mast,  we  think,  be  understood  » 

CHAiimBvs.  being  restrictive;  and  the  question  in  this  case  is,  as  in 

most  other  cases  on  wills,  a  question  of  intention,  to  be 

collected  from  the  whole  of  the  instrument,  as  applied 

to  the  subject  matter.^ 

Another  difficulty  was  stated  in  i^%  v.  Wdby  (a), 
where  Sir  William  Grant  intimated,  that  if  a  court  of 
law  should  hold  the  property  to  pass  under  general 
words,  where  the  will  contained  limitations  incompatible 
with  an  intention  to  pass  the  reversion,  the  question 
must  arise  whether  the  devisee  would  not  be  put  to  his 
election  in  a  court  of  equity ;  and  therefore,  for  a  court 
of  law  to  hold  that  under  such  circumstances  the  rever- 
sion passed,  would  be  to  hold  that  the  intention  was  to 
pass  an  estate  in  possession,  which  would  be  manifestly 
absurd* 

Now,  in  the  present  case,  the  primary  object  of  the 
testator,  the  first  disposition  in  his  will,  is  for  the  pay- 
ment of  debts,  and  of  annuities  to  his  daughters.  For 
this  purpose  he  creates  a  term,  and  appoints  trustees, 
who  are  to  make  the  payments  immediately  out  of  rents 
and  profits,  or  by  sale  or  mortgage.  The  testator 
could  never  have  intended  to  apply  to  this  purpose  a 
reversion  which  did  not  come  into  possession  till  thirty- 
five  years  after  his  death,  and  of  which,  dCiring  all  that 
time^  the  devisees  might  at  any  moment  have  been  de- 
prived, by  the  tenant  in  tail,  or  his  successors,  suffering 
a  recovery.  And  that  distinguishes  the  present  case 
from  Glover  v.  Spendlove  (&),  where^  as  tlie  testator  had 
no  son,  he  had  for  all  purposes  of  substantial  benefit  the 
fee  expectant  on  his  wife's  life  estate. 

Preston,  contra.  The  reversion  in  fee  of  the  county 
and  city  of  Chester  estates  passed  by  this  devise. 

(a)  iV.S^B.  194.  {b)  ^Bro.  Ch.  Ca.  337. 
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General  words  in  a  will  must  receive  the  largest       18 Si. 
interpretation,  unless  they  are  restrained  by  express 
exception,  or  by  dispositions  in   the  will  clearly  and 
absohaely  incompatible  with  the  testator's  apparent  in-  CsAM^vtm. 
tention  to  pass  all  that  he  has.     Welln/  y.  Welbi/  and 
Soe  (km.  James  v.  Avis  {a\  on  the  authority  of  which 
Sir  William  Grant  proceeded  in  Welbt/  v.  fVelbyf  were 
both  over-ruled  by  Lord  Eldon  in  Church  v.  Mund7/{b); 
and  the  polar  star  upon  subjects  of  this  sort  is  the  case 
of  Strong  y.  Teatt{c):  there,  the  testator  being  entitled 
to  the  reversion  of  estates  settled  on  himself  for  life,  with 
remainder  to  his  son  Henry  for  life,  remainder  to  issue  of 
Henry  successively  in  tail,  and  being  possessed  of  other 
lands  in  fee,  afler  disposing  of  the  latter,  devised  all  other 
the  lands  and  hereditaments  whereof  he  was  seised  in  fee, 
or  any  other  person  was  seised  in  trust  for  him,  (subject 
to  an  annuity  for  his  wife,  and  a  power  of  sale  to  discharge 
debts,)  to  his  son  Audley  for  life,  with  remainder  to  his 
issue  in  tail ;  remainder  to  testator's  sons  Jamesy  Theo^ 
pkikiSj  and  Henry^  severally  and  successively  for  life, 
with  like  successive  remainders  to  their  several  issue  in 
tril;  with  several  remainders  over:  \t Henry  ^md  Audley 
died  without  issue  male  in  the  lifetime  of  James^  the 
lands  and  tenements  devised  to  Jam^s  were  to  go  over  to 
Theophilus:  the  executrix  was  to  have  power  to  in- 
cumber the  lands  with  portions  for  daughters ;  and  the 
testator's  sons  in  succession  were  to  have  power  to  com- 
mit waste,  and  to  settle  jointures.     And  Lord  Mansfield 
said,  **  The  generality  of  the  expressions,  if  unrestrained 
and  unqualified  by  other  words,  would  carry  all  the 
testator's  estate  in  possession,  reversion,  or  remainder. 
But  these  general  words  may,  by  other  words  and  ex- 
pressions in  the  will,  be  restrained  to  any  or  either 
of  these;  and  it  is  the  same  thing  whether  it  be  directly 
expressed,  or  clearly  and  plainly  to  be  collected  from  the 

(a)  4  T.  R.  607.  (c)  2  Burr,  912. 

(h)  15re9.406. 
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ISSi.        will.   Now,  here  are  plain  expressions  in  this  will,  which 

are  fully  sufficient  to  shew,  that  the  testator  did  noi  in- 

**""*  tend  to  devise  the  reversion  of  this  settled  estate.  One 
CnAMWKMYB.  instance  is,  the  clause  <  that  if  Henry  and  Audley  should 
both  of  them  die  without  issue  male  in  the  lifetime  of 
JameSy  then  James  should  not  take  any  interest  or  estate 
in  the  lands  and  tenements  therein-before  devised  to 
him,  but  that  the  same  should  remain  and  go  over  to 
TAecphilusJ  "  He  then  adverts  to  the  powers  to  charge 
and  jointure;  and  adds,  *^  But  these  minute  and  critical 
observations  serve  only  to  weaken  the  argument,  since 
there  are  in  this  will  sufficient  general  words,  whidi 
expressly  and  clearly  shew  that  the  testator  had  no  in- 
tention to  include  the  reversion  of  the  settled  estate  in 
his  will,  as  much  as  if  he  had  used  particular  words 
and  expressions  to  declare  it  directly  and  explicitly.  It 
appears  clearly  upon  the  very  words  of  the  whole  will 
taken  together,  that  there  can  be  no  doubt  of  the  tes- 
tator's intention  that  the  reversion  of  the  settled  estate 
should  not  be  included  in  it,  but  only  the  lands  which 
he  had  in  possession." 

In  Doe  dem.  Chdmondeleyv.  Weatherby  and  Others  {a\ 
it  was  held,  that  a  remote  reversion  of  a  settled  estate 
would  pass  by  the  general  words  of  a  residuary  claase 
in  a  will,  by  which  the  testator, — having  before  devised 
certain  other  real  estates  in  strict  settlement,  and  given 
annuities  for  life  to  ^.,  B.^  and  C,  which  annuities  he 
charged  upon  ^*  all  and  singular  his  manors,  lands,  tene- 
ments, and  hereditaments,  &c.  not  before  disposed  of," — 
devised  ^'  all  and  singular  his  said  manors,  lands,  &c." 
and  other  his  real  estates  so  charged  with  and  subject 
to  the  said  three  several  annuities  as  aforesaid;  not- 
withstanding one  of  the  annuitants  had  a  prior  life 
estate  in  the  property :  for  general  words  in  a  residuary 
clause  carry  every  estate  or  interest  which  is  not  ex- 

(fl)  ll£iM/,Sfe2. 
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pressly  or  by  necessary  implication  excluded  from  its        18S4. 

operation ;  and  no  intention  of  the  testator  to  exclude       

the  reversion  was  necessarily  to  be  implied  from  the  cir-      Mostyn 
cumstaoce  that  the  charge  of  one  of  the  annuities  could   CnAMnmvM. 
not  attach  upon  that  reversion,  as  the  other  two  might: 
the  clause  would  be  construed  reddendo  singula  singulis. 
Also^  in  Morgan  v.  Surman  (a)  it  was  held,  that  a 
general  residuary  clause  would  carry  estates  not  in  the 
contemplation  of  the  testator,  unless  the  will  contained 
special  indications  of  a  contrtiry  intention. 

The  same  principle  was  acted  on  in  Goodright  dem. 
Earl  of  Buckinghamshire  v.  Tlte  Marquis  cfDcnonAire  (i), 
in  Doe  dem.  Nethercote  v.  Bartle  (c),  in  Doe  dem,  More^ 
ton  V.  Fossick  (<f ),  and  in  Doe  dem.  PeU  v.  Jeyes.  {e) 
Also  upon  the  construction  of  an  act  of  parliament  in 
Freeman  v.  Duke  of  Chandos.  (g) 

In  Goodrigkt  dem.  Daniel  v.  Miles^  there  was  an  express 
reference  to  the  lands  in  jointure,  so  that  the  testator 
must  have  ii^verted  to  them  at  the  time  of  making  his 
will;  and  upon  that  point  the  decision  mainly  turned. 

But  in  the  present  case  there  is  much  more  reason  for 
assuming  that  the  testator  had  forgotten  he  was  bound 
by  the  estate  tail  created  by  his  father,  than  that  he  was 
aware  he  had  only  a  reversion  in  the  property.  His 
other  estates,  over  which  he  had  a  disposing  power, 
produced  only  2750/.  a  year;  and  yet  he  orders  his 
debts  to  be  paid,  and,  upon  the  failure  of  issue  of  his 
SOD,  he  creates  a  term  of  1000  years,  under  which 
40,000/.  might  have  been  rabed  for  four  daughters, 
in  addition  to  tlie  30,000/.  which  might  have  been 
raised  under  the  term  for  500  years.  An  estate  of 
2750/.  a  year  would  have  been  insufficient  to  meet 
these  charges;   the  dispositions  of  the  will,  therefore, 

(a)  1  Tdunt.  289.  (<0  ^  ^' ^  ^^'  1^^- 

lb)  ZB.SfP.  600.  (e)  Id.  598. 

(c)  SB.Si  Aid.  492.  (jg)  Cawp.  36$. 


MICHAILMAS  TERM, 

instead  of  being  incompatible  with  an  intention  to  pass 
the  reversion  in  question,  are  such  as  to  demonstrate 
"^''^      the  necessity  of  giving  the  general  words  their  un- 
QmMMnmTB^  restrained  effects 

Hodgmm  in  reply.  Upon  considering  the  eontingcan 
cies  subject  to  which  the  monies  were  to  be  raised  under 
the  terms  of  1000  and  500  years^  it  will  be  found  that 
the  amount  would  never  [exceed  50,000/.,  so  that  the 
estate  of  2750/L  a  year  was  amply  snflBcient  for  the 
purpose :  but  neither  with  respect  to  that  sum,  nor  with 
respect  to  his  debts,  could  the  testator  have  intended 
that  the  payment  should  be  deferred  till  the  reversion  in 
question,  subject,  as  it  was,  to  be  defeated  by  successive 
remaindermen,  sfaonld  come  into  possession  after  an  in- 
definite lapse  of  time :  Boe  dem.  James  v.  Aois.  In  some 
of  the  cases  relied  on  for  the  Defendants,  the  reversion 
in  dispute  passed  because  it  was  the  only  property  to 
answer  the  general  words  of  devise:  in  others,  as  in 
Doe  dem*  Lord  Cholmondeley^.  Weaiherfyf  and  Doe  dem, 
Nethereoie  v.  Bartie^  the  existing  limitations  were  held 
to  be  scarcely  inconsistent  with  the  (^ration  of  the 
will. 

The  following  certificate  was  afterwards  sent :  -^ 
We  are  of  opinion  that  the  reversion  in  fee  of  the 
manors,  estate  hereditaments,  and  premises  in  the 
county  of  Chester  and  county  of  the  city  of  Chester^ 
passed  by  the  will  of  Snr  Roger  Mosiyn^  the  words  of 
the  devise  being  sufficient  to  include  such  reversion,  and 
no  intention  to  exclude  it  being  expressed  in,  or  neces- 
sarily to  be  implied  ft'om,  any  other  part  of  the  will. 

N.  G  TiNDAL. 
S.  6a8£LEE. 

J.  Vaughak. 

J.  B.  BoSANgUET. 
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Vere  v.  Goldsborough.  M$9.  «4. 

nniHE  declaration  contained  two  counlst  one  against  Toadedar- 

the  Defendant  as  the  acceptor  of  a  bill  of  exchange,  \^^  ^  y  ^f^/C 

the  other  on  an  aooount  stated.  on  a  bill  of  ^ 

The  plea  was  as  follows :—«  And  the  said  Defendant  ^fhange,  the 
-  otaer  on  an 

by  /•  &  his  attorney  ^h,  that  bie  did  not  accept  the  account 

said  bill  of  exchange  in  ihe  said  declaration  mentioned  \  "tated^  De- 

and  for  a  further  plea  saith,  that  he  did  not  account  with  ^^  ^  i^to ' 

the  said  PlaintiiFas  in  the  said  declaration  is  alleged."  plead  several 

There  wat  no  rule  to  plead  seyaral  matters^  '^^^jd' 

The  Plaintiff  signed  judgment;  and  Mansell  having  ''that  he  did 

obtained  a  rule  nisi  to  set  aside  this  judgment  as  ir-  not  accept  the 

w^«1«*  ^^i  and  for 

"B^*^*  a  further  plea, 

that  he  did 

Wilde  Serjt.  who  shewed  cause,  contended  that  the  ^J*^^^"" 

pleas,  in  the  form  in  which  they  were  pleaded,  were  irre-  ^^  infonn- 

gular;  for  there  was  no  rule  to  plead  several  matters;  i^ty  of  omit- 

and  the  pleas,  not  being  restricted^  or  applied  distrihM**  ^^^^  ^^ 

tively  to  each  of  the  counts,  must  be  taken  to  be  pleaded  the  count  to 

m  bar  of  the  action  generally:  Beg.  Gen.  Hil.  4  W.  4.  ^^  !j  *P" 

**  9th*    All  pleas  shall  be  taken,  unless  otherwise  ex-  authorise 

pressed,  as  pleaded  respectively  in  bar  of  the  whole  Plaintiff  to 

action/'  «g«  judg- 


ment. 


MameU.  It  necessarily  appears  from  t^e  subject 
natter  that  these  pleas  must  have  been  pleaded  dis- 
tributively,  one  to  each  count  of  the  declaration;  an 
express  formal  restriction,  therefore,  would  have  been 
superfluous.  At  all  events,  the  Plaintiff  should  have 
demurred  specially  for  the  supposed  defect,  and  not  have 
taken  upon  himself  to  sign  judgment* 
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TiNDAL  C.  J.  I  think  the  Plauitiff  should  have 
demurred  specially)  and  not  have  taken  upon  himself  to 
sign  judgment  The  Defendant  has  &Uen  into  a  breadi 
of  the  rules  of  pleading  rather  than  of  practice;  and  the 
question,  if  necessary,  might  have  been  raised  upon 
special  demurrer. 


Gaselee  J.  These  are  two  separate  pleas,  inform- 
ally pleaded,  no  doubt  But  the  informality  is  not  such 
as  to  render  the  pleas  nullities,  and  authorize  the  Plaintiff 
to  sign  judgment  The  objection  should  have  been 
taken,  if  at  all,  on  special  demurrer. 

Vaughan  and  Bosanquet  Js.  concurred. 

Rule  absolute. 


Nov.  24. 

Ontkwry; 
when  an 
abuse  of  pro- 


Pioou  V.  Drummond. 

^HE  Plaintiff,  knowing  that  the  Defendant  was 
abroad,  and  that  he  was  represented  by  an  attorney 
in  this  country,  without  making  any  application  to  the 
Defendant's  attorney,  sued  out  a  capias  against  the 
Defendant,  with  orders  to  the  sheriff  to  return  nan  est 
inventus^  and  then  proceeded  to  outlawry. 


Wilde  Serjt,  upon  affidavit  of  these  fiicts^  having 
obtained  a  rule  nisi  to  set  aside  the  outlawry  with  costs. 


Tdtfourd  Seijt,  who  shewed  cause,  contended,  that 
as  there  was  no  other  mode  by  which  the  Plaintiff 
could  be  sure  of  compelling  an  appearance,  the  outlawry 
ought  to  stand.     But 


/cJt\t^i/U^  ^Z^P 
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Tie  Court  thought  that  the  HainUff's  proceeding  in        1834. 
this  manner,  without  making  any  application   to  the 
Defendant's  attorney,  was  an  abuse  of  the  process  of  the  ^^ 

Court,  and  made  the  rule  Dbumxond. 

Absolute. 


LocKiNGTON,  Demandant;  Shipley  and  Wife,      jvb©. 84. 
Conusors. 

jy  H.  WATSON  moved  to  amend  a  fine,  by  sub-  The  Court 

stituting  for  the  parish  of  Burton  Latimery  which  gQi^nd  a  fine 

was  mentioned  by  mistake  in  the  fine,  the  parish  of  in  a  case  of 

hham^  in  which,  according  to  the  deed  to  lead  the  uses,  J^^^"?" 

.  ,  °  tion  cured  oy 

the  premises  were  situated.  3  &  4  IF.  4. 

He  referred  to  the  statute  3  &  4  ^T.  4.  c.  74.  5. 7.,  by  «•  74.  #.  7- 

which  it  is  enacted,  "  That  if  it  shall  be  apparent  from 

the  deed  declaring  the  uses  of  any  fine  already  levied  or 

hereafter  to  be  levied,  that  there  is  in  the  indentures, 

record,  or  any  of  the  proceedings  of  such  fine,  any 

error  in  the  name  of  the  conusor  or  conusee  of  such 

fine,  or  any  misdescription  or  omission  of  lands  intended 

to  have  been  passed  by  such  fine,  then  and  in  every  such 

case  the  fine,  without  any  amendment  of  the  indentures, 

record,  or  proceedings  in  which  such  error,  misdescrip- 

tioo,  or  omission  shall  have  occurred,  shall  be  as  good 

and  valid  as  the  same  would  have  been,  and  shall  be 

beld  to  have  passed  all  the  lands  intended  to  have  been 

passed  thereby,  in  the  same  manner  as  it  would  have 

done  if  there  had  been  no  such  error,  misdescription  or 

omission;"   but  contended,  that  this  did  not  exclude 

the  jurisdiction  of  the  Court  in  matters  of  amendment, 

which,  indeed,  by  sect  9.,  is  expressly  reserved  in  cases 

not  provided  for  by  the  act;  and  in  the  present  instance} 
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1834. 

LOOKINGTOX, 

Demandant; 
BaxrusY 
and  Wife, 
ConuBon. 


a  purchaser  had  refused  to  accept  the  title  unless  the 
amendment  were  sanctioned  by  the  Court. 

TiNDAL  C.  J.  Here  is  a  mbdescription  apparent 
on  the  &ce  of  the  instrument,  within  the  meaning  of 
sect.  7.  of  3  &  4  fT.  4.  If  we  accede  to  your  application, 
we  shall  be  in  the  same  situation  as  before  the  act- 
called  on  to  amend,  upon  every  conveyancer's  doubt, 
— and  all  the  expense  will  be  incurred  which  the  act 
was  passed  to  prevent.  Without  deciding  the  question 
of  jurisdiction,  we  think  that,  under  sect  7«,  you  do  not 
stand  in  need  of  our  interference. 


Watson 


Took  nothing. 


Nov.  24. 


Clementson  v.  Williamson. 


Where  a 
prisoner  has 
been  served 
with  a  rule 
to  plead^  the 
omission  of 
an  indorse- 
ment of  notice 
to  plead^  on 
the  declar- 
ation^ will 
not  render 
irregular  a 
Judgment 
signed  for 
want  of  a 
plea. 


Tl^ANSELL  obtained  a  rule  nisi  to  set  aside  inter- 
locutory  judgment,— signed  for  want  of  a  plea  on  a 
writ  of  detainer,  *-«-on  the  ground  diat  no  notice  to  plead 
had  been  indorsed  on  the  declaration  delivered  to  the 
Defendant  in  prison.  He  had,  however,  been  served 
with  a  rule  to  plead. 

Wilde  Serjt.,  who  shewed  cause,  contended,  that  the 
service  of  that  rule  was  sufficient. 

MansdU  The  notice  to  plead  was  necessary;  for  by 
Beg.  Gen.  Trin.  3  W.  4.,  in  all  actions  against  prisonei*s, 
the  defendant  shall  plead  to  the  declaration  at  the  same 
time,  in  the  same  manner,  and  under  the  same  rules,  as 
in  actions  against  defendants  who  are  not  in  custody. 


But,  upon  conferring  with  the  prothonotary, 
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T%e  Court  said,  it  was  in  daily  practice  for  these        18S4. 
declarations,  in  actions  against  prisoners,  to  be  delivered 
without  any  indorsement  of  notice  to  plead. 

Rule  discharged.  W: 

Mansell  made  another  objection,  which  was  overraled 
as  coming  too  late. 


CiiBmNnoN 

V, 


Rose  v.  Main.  Nov.  24. 

^HIS  was  an  action  by  the  drawer  against  the  ac-  A  lull  of  ex- 
ceptor of  a  bill  of  exchange  for  70/.,  bearing  date  *^hange  for  a 
the  16th  of  November  1832,  and  payable  twelve  months  ^}^^  gfy^ 
after  date.  by  a  bank- 

The  Defendant  pleaded  first  the  general  issue ;  secondly,  "*^'l|^' 
that  he  became  a  bankrupt  on  the  24th  o{  December  1 832,  and  before 
and  that  the  supposed  cause  of  action,  if  any,  accrued  to  certificate,  to 
the  Plaintiff  before  the  bankruptcy ;  and  at  the  trial  who  wwalao 
before  Tindal  C.  J.  it  appeared,  petitioning 

That  the   Plaintiff,   to  whom  the  Defendant  owed  ^^^'^^ 

had  proTed 
Dearly  400/.  for  goods  sold,  issued  a  Jiat  of  bankruptcy  f^  tiie  re- 

against  the  Defendant  on  the  1st  of  November  1832.  «duc  of  his 

The  Plaintiff  was  appointed  assignee  on  the  12th  of  j^i^^^  ^^ 

November,  and  on  the  same  day  proved  under  the  com-  hands  of  the 

mission  to  the  amount  of  1 40/.    On  the  1 6th  of  November  "•*«°«^ 

1832,  the  Defendant  accepted  the  bill  for  which  this 

action  was  brought :  he  passed  his  last  examination  iii 

the  presence  of  the  Plaintiff  on  the  1 4th  of  December' 

in  the  same  year :  obtained  his  certificate ;  which  was 

signed  by  the  Plaintiff,  and,  according  to  the  Defendant's 

deposition,  was  obtained  fairly  and  without  fraud.     The 

bankrupt's  estate  had  hitherto  paid  no  dividend. 

On  the  part  of  the  Defendant,  it  was  contended  that 

VOL.  I.  B  B 

7^ 
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ROUB 
V. 


568  MICHAELMAS  TERM, 

'  18^4.  k  was  contrary  to  the  policy  of  the  bankrupt  laws,  to 
allow  a  petitioning  creditor  to  sue  on  a  bill  of  exchange 
obtained  by  him  from  the  bankrupt  for  a  portion  of  bb 
Maut.  debt,  between  the  Jtat  and  the  last  examination  of  the 
bankrupt.  The  tendency  of  such  a  proceeding  would 
be  to  oppress  bankrupts,  and  injure  the  general  body  of 
their  creditors. 

A  verdict  was  found  for  the  Plaintt£^  with  leave  for 
the  Defendant  to  move  to  set  it  aside  and  enter  a  nonsuit 
instead,  and 

Kelly  having,  on  the  ground  above  stated,  obtained  a 
rule  nisi  to  that  effect, 

Barrow  shewed  cause. 

The  bill  having  been  given  without  fraud,  there  is  no 
objection  to  the  Plaintiff's  recovery.     In  Brix  v.  Bra" 
ham  (a),  where  a  bankrupt  having  promised,  after  his 
bankruptcy,  and  before  certificate,  to  pay  a  debt  due 
before  the  bankruptcy,  indorsed  to  the  Plaintiff  two 
promissory  notes  for  that  purpose,  it  was  held,  that  his 
certificate  was  no  bar  to  an  action  on  those  notes.'    The 
circumstance  that,  in  the  present  case,  the  Plaintiff  is 
assignee  under  the  bankruptcy,  makes  no  difierenoe,  for 
he  cannot  prefer  himself  to  the  other  creditors,  and  the 
statute  has  in  no  way  distinguished  him  from  them. 
iTindal  C.  J.  But  he  has  an  interest  that  all  the  bank- 
rupt's property  should  not  be  brought  into  the  common 
fund;  so  that  his  interest  is  in  conflict  with  his  duty.3 
That  conflict  exists  in  many  other  cases,  but  it  has  never 
*  been  deemed  sufficient,  of  itself,  to  render  void  a  trans- 
action in  which  there  is  no  fraud.    This  bill  would  not 
be  void  in  the  hands  of  an  indorsee;  the  Plaintifll^  there- 
fore, having  given  value,  is  as  much  entitled  to  recover 

(a)  lBingh.2Sl. 
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us  an  indorsee.     And  the  legislature  seems  to  have  cen*        I8S4. 

templated  the  possibility  of  the  bankrupt's  giving  a  bill        

under  circumstances  such  as  the  present,  by  enacting, 

(6  G.  4.  c  16.  s.  131.)  <<  That  no  bankrupt,  after  his        Muh. 

certificate  shall  have  been  allowed  under  any  present  or 

future  commission,  shall  be  liable  to  pay  or  satisfy  any 

debt,  claim,  or  demand,  from  which  he  shall  have  been 

discharged  by  virtue  of  such  certificate,  or  any  part  of 

such  debt,  claim,  or  demand,  upon  any  contract,  promise, 

or  agreement,  made  or  to  be  made  after  the  suing  out 

of  the  commission,  unless  such  promise,  contract,  or 

agreement  be  made  in  writing." 

Kdfy,  In  Brix  v.  Braham  the  plainti£P  was  neither 
petitioning  creditor  nor  assignee.  If  the  assignee  be 
allowed  to  take  securities  of  this  sort  before  the  bank- 
rapt  has  obtained  his  certificate,  the  general  fund  for 
the  creditors  will  be  in  danger  of  diminution  from  the 
assignee's  endeavour  first  to  ensure  the  payment  of  his 
own  debt.  Section  131.  of  the  Bankrupt  Act  must, 
therefore,  be  taken  to  apply  to  securities  given  after 
certificate. 

TiNDAL  C.  J.  This  rule  must  be  made  absolute;  the 
Plaintifi^  petitioning  creditor  and  assignee  of  the  bank- 
rapt,  having  by  his  voluntary  act  put  himself  in  a 
situation  in  which  his  duty  and  his  interest  conflict. 

Under  the  eighth  section  of  the  Bankrupt  Act,  which 
has  not  been  referred  to  at  the  bar,  it  appears  clearly  to 
be  the  intention  of  the  legislature  that  securities  taken 
under  such  circumstances  should  be  void.  It  enacts, 
that  *<  if  any  such  trader,  liable  by  virtue  of  this  act  to 
become  bankrupt,  shall,  after  a  docket  struck  against 
hiiQ,  pay  to  the  person  or  persons  who  struck  the  same, 
or  anj  of  them,  money,  or  give  or  deliver  to  any  such 
person  any  satbfaction  or  security  for  his  debt  or  any 

B  B  2 
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1884.  part  thereofi  whereby  such  person  may  receive  more  in 
the  pound  in  respect  of  his  debts  than  the  other  creditors, 
such  payment,  gift,  delivery,  satisfaction,  or  security, 
shall  be  an  act  of  bankruptcy ;  and  if  any  commission 
shall  have  issued  upon  the  docket  so  struck  as  aforesaid, 
the  Lord  Chancellor  may  either  declare  such  commis- 
sion to  be  valid,  and  direct  the  same  to  be  proceeded  in, 
or  may  order  it  to  be  superseded,  and  a  new  commission 
may  issuer  and  such  commission  may  be  supported 
either  by  proof  of  such  last-mentioned  or  of  any  other 
act  of  bankruptcy;  and  every  person  so  receiving  such 
money,  gift,  delivery,  satisfaction,  or  security  as  aforesaid, 
shall  forfeit  his  whole  debt,  and  also  repay  or  deliver 
up  such  money,  gift,  satisfaction,  or  security  as  aforesaid, 
or  the  full  value  thereof."  In  this  section  the  legislature 
contemplated  a  security  given  by  the  person  against 
whom  a  docket  is  struck,  in  the  interval  between  the 
docket  and  commission.  Here,  the  security  was  given 
after  the  commission  had  issued,  and  before  the  bank- 
rupt had  obtained  his  certificate.  But  when  we  see  the 
intention  of  the  legislature  in  avoiding  every  payment  or 
security  given  by  the  bankrupt  to  the  party  striking  a 
docket,  in  the  interval  between  docket  and  commission, 
the  principle  applies  more  strongly  when  the  security  is 
received  by  the  assignee  himself,  after  the  commission 
and  before  the  bankrupt  has  obtained  his  certificate. 
The  present  case,  therefore,  though  not  within  the  ver}^ 
letter  of  sect.  8.,  is  within  the  mischief  which  the  legis- 
lature intended  to  prevent;  and,  therefore,  this  rule 
must  be  made  absolute. 

Gaselee  J.  I  am  of  the  same  opinion.  Independ- 
ently of  sect.  8.  of  6  G.4.,  I  think,  on  the  general  policy 
of  the  bankrupt  law,  this  action  could  never  lie ;  for  a 
petitioning  creditor  who  sues  out  a  commission,  is 
appointed  assignee,  and  then  takes  from  the  bankrupt 
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a  security  for  half  his  debt,  before  the  certificate  has        1854. 
been  granted,  or  the  estate  has  paid  a  single  dividend. 

But  sect.  8.  puts  it  beyond  all  doubt;  for,  according 
to  that,  the  giving  such  a  security  is  not  only  an  act  of 
bankruptcy,  but  the  person  taking  it  is  liable  to  repay 
the  full  value  of  all  that  he  receives. 

Vaughan  J.  We  should  abet  a  gross  fraud  on  the 
principle  of  the  bankrupt  law  if  we  expressed  any  doubt 
in  this  case.  Brix  v«  Braham  does  not  apply :  for  the 
plaintiff,  there,  was  not  assignee,  and  had  not  proved 
his  debt;  and  there  being  a  good  moral  consideration, 
he  was  entitled  to  sue  on  the  bill,  as  had  before  been 
ruled  in  Trueman  v.  Fenton  {a\  and  Birch  v.  Shar* 
land.{b)  Here,  the  Plaintiff  has  proved  his  debt;  is 
petitioning  creditor  and  assignee ;  and  the  security  he 
has  taken  is  made  the  subject  of  a  distinct  act  of  bank- 
ruptcy by  sect.  8.  of  6  G.  4.  c.  16. 

BosANQUET  J.  I  am  of  the  same  opinion ;  and  our 
decision  is  perfectly  compatible  with  the  case  of  Brix  v. 
Braham,  where  the  plaintiff  did  not  stand  in  the  same 
situation. 

Here,  he  is  petitioning  creditor  and  assignee.  His 
taking  this  security  raises  a  conflict  between  his  interest 
and  his  duty;  and  would  equally  have  done  so,  even  if 
be  were  only  petitioning  creditor. 

Whatever  difficulties  he  might  experience  in  inter- 
fering improperly  with  the  distribution  of  the  bankrupt's 
estate,  the  object  of  the  security  was,  to  give  him  an 
advantage  over  the  other  creditoi-s.  It  is  on  that  ground 
tliat  securities  given  to  a  particular  creditor  for  a  portion 
of  his  debt,  by  a  debtor  who  executes  a  composition 
deed  with   his   creditors   at  large,    have   always   been 

(o)  Ontp,  544.  (h)  1  T,  R.  715. 
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esteemed  void  in  the  hands  of  a  party  to  the  deed. 
But  sect  8.  of  6  G.4.  clearly  shews  that  the  legislature 
had  an  eye  to  transactions  of  this  sort,  and  intended  tQ 
set  them  aside. 

Rule  absolote. 


Nmr.  25.  BOSLER  i;*  Levy. 

Quarg,  whe-      J TCHERLBY Setjt.  obtained  a  rule  nisi  to  set  aside 
^bw  ^'^ht  ^®  ^^Py  ®^  ^®  ^'^^  ^^  capias  in  this  cause,  and  to 

todisdcMe        cancel  the  bail-bond  given  by  the  Defendant,  on  the 
theewmtyof  gnnind, 

ant's  le-  ^^^  That  the  Defendant  was  described  as  of  Lemon 

■dflncaf  Street^  Goodman*s  Fields^  without  any  mention  of  county, 

city,  town,  or  parish. 

Sdly,  That  the  indorsement  on  the  copy  stated  the 
writ  to  have  been  issued  by  Henderson  and  Smithy  of 
Leman  Street^  Goodman's  Fields^  without  any  mention  of 
county,  city,  town,  or  parish. 

Sdly,  That  the  day  on  which  the  writ  issued  was  not 
specified. 

He  pointed  out  that  the  form  of  the  capias  given  in  the 
schedule  of  2  W.  4.  c.  39.  runs,  as  to  the  description  of 

the  Defendant,  thus, — «*  CD.  of 1"  and  that, 

according  to  the  opinion  of  Tindal  C.  J.,  delivered  in 
Boberts  t.  Wedderbume  (a),  sect  4«,  which  prescribes 
the  form  of  capias,  is  to  be  construed  by  sect  1.,  which 
prescribes  the  form  of  the  writ  of  summons;  and  in  that 
writ  it  is  required  to  state  the  county  in  which  tlw 
Defendant  resides. 

(a)  1  New  Cos.  4. 


5  WILL.  IV.  S68 


If  the  omission  of  the  county  renders  the  descripdon        1884* 
of  the  Defendant  insulScient,  the  omission  must  have 
a  similar  effect  in   the  description  of  the  Plaintiff's 
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attorney,  who  is  required  to  state  his  place  of  abode.  Lbty. 


Ccffm/n  shewed  cause.  The  form  given  in  the  schedule 
of  the  act  for  the  writ  of  capias  does  not  specify  the 
county  of  the  Defendant's  residence,  although  the  form 
for  the  writ  of  summons  does.  And  there  is  good 
reason  for  the  difference,  since  the  capias  is  executed  by 
the  sheriff,  who  cannot  go  out  of  his  county.  Sect  4.| 
therefore,  ought  not  to  be  construed  by  analogy  to 
sect.  I. 

'With  respect  to  the  Plaintiff's  attorney,  all  that  is 
required  is  a  description  of  his  place  of  abode;  and  in 
Engleheart  v.  Bjfre{a\  «  mf  Place''  was  held  a  suf- 
ficient description  of  the  attorney's  place  of  abode. 

And  the  act  does  not  require  that  the  day  on  which 
the  writ  issued  should  be  specified :  Webb  v.  Lawrence,  {b) 

Then,  the  motion  should  have  been  to  set  aside  the 
writ;  for  if  the  copy  be  wrong,  as  suggested,  the  writ  is 
wrong :  and  if  the  writ  be  right  and  the  copy  wrongs 
the  writ  still  remains  in  force  though  the  copy  be  set 
aside. 

[Tindal  C.  J.  The  Defendant  can  only  act  on  the 
copy — he  never  sees  the  original.  And  by  using  the 
word  capy^  he  does  not  mean  to  afiirm  that  this  is  an 
exact  copy  of  the  writ,  but  that  it  is  the  piece  of  paper 
delivered  to  him  and  called  a  copy.] 

Atcherley  was  heard  in  support  of  his  rule. 


i: 


a)  2  DowL  Pr.  Cos.  146.         see  Constable  y.JohnUone,  1  Cr. 
\b)  1  Cr.  Sf  Mee.  806.    Bat      <^  Mee.  88. 
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^884.  TiND AL  C  J.    The  only  objection  on  which  any  doobt 

remains  on  the  mind  of  the  Court,  is,  that  the  copy  of 
jio^jfB  ^j^^  ^^j^  describes  the  Defendant  as  of  Leman  Street^ 
lasvY,  Goodmaris  Fields^  without  specifying  any  county.  Upon 
reference  to  the  distinction  between  sect.  1.  of  %  W.4s. 
tf.39«  which  gives  the  writ  of  summons,  and  sect.  4. 
which  ^ves  the  writ  otcapiast  and  also  to  the  distinction 
in  the  schedule,  which,  in  the  one  case,  specifies  the 
county,  and  in  the  other  leaves  only  a  blank,  1  think  it 
was  not  necessary  to  state  the  county  of  the  Defendant's 
residence  in  the  copy  of  this  writ  of  capias. 

With  respect  to  a  writ  of  summons,  the  first  section  of 
the  act  prescribes,  that  the  process  shall  be  according  to 
the  form  in  the  schedule  annexed,  marked  No.  1.:  and 
with  respect  to  a  writ  of  capias^  the  fourth  section  pre- 
scribes, that  the  process  shall  be  according  to  the  form 
in  the  schedule  annexed,  and  marked  No.  4. 

Now,  when  we  look  at  the  form  for  the  writ  of  capiat 
it  runs,  "  To  the  sheriff  of greeting:  We  com- 
mand you,"  &c.,  "  that  you  take  C,  D.  of  if  he 
be  found  in  your  bailiwick." 

Bull  upon  referring  to  the  preceding  form  for  a  writ 
of  summons,  it  runs,  ^^  WiUiam  the  Fourth,"  &c.»  "  To 

C.  Dt  of in  the  county  of  ■  greeting :  We 

command  you,"  &c. 

It  would  seem,  therefore,  that  the '  mention  of  the 
county  has  been  required  in  the  writ  of  summons,  and 
not  in  the  writ  of  capias.  And  there  may  be  this  reason 
for  the  difference :  that  the  writ  of  summons  is  addressed 
to  the  Defendant,  and  executed  by  the  Plaintiff  or  bis 
attorney,  who  ought  to  be  confined,  by  the  authority  ex- 
pressed on  the  face  of  the  writ,  to  serve  it  in  the  county 
in  which  it  is  sued  out;  whereas  the  capias  being  ad- 
dressed to  the  sheriff,  who  cannot  g6  out  of  bis  county» 
the  specification  of  the  county  in  the  body  of  that  Mrrit 


5  WILL.  IV. 

becomes  unnecessary.  In  Roberts  v.  Wedderbwmej  the 
tery  point  now  in  discussion  was  not  before  me»  and  I 
do  not  feel  bound  to  adhere  to  what  I  said  with  respect 
to  eonstraing  sect  4.  by  reference  to  sect.  I.  hvn. 

Gaseles  J.  I  differed  from  the  rest  of  the  Court  in 
Soberts  v.  Wedderbwme^  and  should  hold  the  description 
of  the  Defendant  suflBcient  here. 

The  writ  of  summons  is  addressed  to  the  Defendant; 
andy  in  order  to  identify  him,  it  may  be  necessary  to 
specify  in  what  county  he  resides.  The  capitis  is  ad^ 
dressed  to  the  sheriff,  who  knows  whether  the  place  of 
which  the  Defendant  is  described  is  situated  within  his 
own  county  or  not. 

Vauohan  J.  I  should  have  been  better  satisfied  with 
a  better  description,  li  Leman  Street^  Goodman's  Fields^ 
will  do,  so  would  Broad  Street,  or  any  other,  less  noto- 
rious. A  literal  compliance  with  the  statute  occasions 
the  least  inconvenience. 

BosANQUBT  J.  I  am  sorry  I  cannot  agree  with  the 
Chief  Justice  and  my  brother  Gaselee.  The  act  requires 
a  literal  compliance  with  the  forms  set  out  in  the 
schedule,  and  we  are  not  to  enquire  whether  words 
which  have  been  used  are  equivalent,  or  whether  the 
place  specified  is  or  is  not  notorious. 

Sect  1.  directs  that  the  writ  of  summons  shall  be  in 
the  form  marked  in  the  schedule  No.  1.,  and  sect.  4. 
that  the  writ  of  capias  shall  be  in  the  form  marked  in 
the  schedule  No.  4.     Does  that  enactment  include  the 

directions  contained  in  No.  1.?   Does  "  C  D.  of ** 

mean  that  the  blank  should  be  filled  up  as  in  the  form 
marked  No.  1.,  or  does  it  allow  greater  latitude  for  the 
description  of  the  Defendant  ?  I  think  the  fourth  section 
should  be  construed  with  reference  to  the  first,  as  was 
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1854*  laid  down  in  Roberis  t.  Wedderbume.  There  the  blank 
IB  the  capias  for  the  Defendant's  residence  had  not  been 
filled  up  at  all,  and  it  was  held  that  it  ought  to  have 
been  filled  up  by  analogy  to  the  form  for  a  writ  of  sum- 
monsy  marked  Na  1.  in  the  schedule.  I  consider  that, 
therefore^  an  express  decision  that  sect.  4.  is  to  be  con- 
strued by  sect.  1.,  and  though  it  is  true  that  in  this  case 
no  person  can  have  been  misled,  I  think  the  rule  should 
be  made  absolute. 

TiNDAii  C.  J.  One  circumstance  which  has  operated 

with  me  is,  the  direction  in  the  schedule  for  the  indorse- 

,  ment  on  the  writ  oi  capias^  in  which  indorsement  no 

statement  is  required  of  the  county  in  which  the  residence 

of  the  PlainUfiPor  of  his  attorney  is  situated. 

The  Court  being  equally  divided,  no  rule  will  issue. 


iVbo.  25.  Watson  t;.  Maskell. 

Whm  one  ^  fi^  ^^  ^B^'  Spring  assizes,  1884,  Watson^  the  Plaintiff 
SSffSitott  ^^  *"  *^*'^"*  obtained  a  verdict  for  200/.  against 

another^  the  Maskell.  WatsarCs  costs  were  afterwards  taxed  at  189/. 
lien  of  an  At  the  same   assizes,  Maskell^   in  an  action  in  the 

nototend  King^s  Bench,  obtained  a  verdict  for  586/.  against 
beyond  his  Watson ;  but  a  rule  nisi  to  set  aside  this  verdict  was 
coBts  hi  the     obtained  m  Easter  term. 

Maskell  died  on  the  ISth  of  ApriL      On  the  21st 

Watson  signed  judgment  in  this  action,  and  on  the  22d 

issued  diji.fa.  indorsed  to  levy  389/.,  and  tested  the  1 5th 

q{  Aprils  the  first  day  of  Easter  term. 
On  the  26th  of  April  a  rule  nisi  was  obtained  to  set 

aside  this^.^.  for  irregularity;  the  time  for  shewing 
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cause  against  which  was  afterwardsi  by  a  rule  of  Court, 
enlarged  to  the  7th  of  May. 

On  that  day  the  rule  for  setting  aside  the  JL  fa*  was 
discharged ;  the  executors  of  Maskett  agreeing  to  pay 
S$9L  into  Court,  there  to  remain  till  the  further  order 
of  the  Court,  and  to  refer  all  matters  in  difference  be* 
tween  them  and  Watson  to  a  barrister. 

In  consequence  of  this,  no  further  steps  were  taken  on 
the  rule  for  a  new  trial  in  the  action  by  MaskeU  against 
Watton  in  the  Klng^s  Bench. 

MtukelTs  executors  claimed  before  the  arbitrator 
12681.  as  due  to  their  testator  from  Watson^  besides  the 
costs  of  the  action  in  the  King's  Bench,  if  they  should 
b^  found  entitled  to  sustain  their  verdict. 

Watson  claimed  977/.  as  due  to  him  from  MaskeU 
for  rent,  besides  the  889/.  debt  and  costs  he  had  recovered 
in  the  action  in  this  court. 

The  arbitration  being  still  undetermined. 


1884. 

V, 

Maskbli*. 


Wilde  Seijt,  on  the  part  of  Watson's  attorney,  obtained 
a  role  calling  on  the  executors  of  MaskeU  to  shew  cause 
why  it  should  not  be  referred  to  the  prothonotary  to 
ascertain  what  was  due  from  Watson  for  business  done 
by  hb  attorney  generally,  and  why  such  sum  should 
not  be  paid  to  the  attorney  out  of  the  339/.  paid  into 
court  in  the  action  of  Watson  v.  MaskeU. 

A  copy  of  this  rule  was  also  served  on  Watson,  who 
was  a  prisoner  in  the  King's  Bench. 


GottUfum  Seijt.  and  Hayes  shewed  cause. 

The  899/.  having  been  paid  into  Court  by  Maskeffs 
eiecutors,  to  abide  the  order  of  the  Court  in  case  the 
arbitrator  should  decide  in  their  fevour  upon  the  action 
in  which  MaskeU  has  recovered  a  verdict,  they  will  be 
deprived  of  the  benefit  of  that  compact  so  sanctioned  by 
the  Court,  if  Watsonts  attorney  be  allowed  to  possess 
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1884.        himself  of  the  money  before  the  result  of  the  arbitration 

is  known. 

AT80K  g^^  ^^  ^11  gy^Q^  [jg  ^^j^  claim  no  more  than  his  costs 

MaskbIiL.  in  the  particular  action :  he  has  no  general  lien  on  the 
money  for  the  amount  of  all  that  may  be  due  to  him 
from  Watson ;  for  in  Stephens  v.  Weston  (a)  it  was  held 
that  when  costs  and  damages  in  one  action  are  to  be  set 
off  against  those  recovered  in  a  cross  action,  an  attorney 
has  a  lien  on  the  judgment  obtained  by  his  client  against 
the  opposite  party,  to  the  extent  of  his  costs  in  that  cause 
only.  [The  learned  counsel  also  urged  and  relied  on 
in  opposition  to  the  rule,  an  alleged  irregularity  on  the 
part  of  Watson^  in  entering  up  judgment  and  proceeding 
to  execution  after  MaskelFs  death,  without  a  sdre  facias. 
But  the  Court  thought  that  question  had  been  settled 
upon  the  rule  which  was  discharged  May  7th.] 

Wilde.  It  is  an  established  principle  tliat  the  equit- 
able claims  of  the  parties  to  the  suit  are  not  to  prejudice 
the  lien  of  the  attorney.  It  is  clear  that  if  Watson^s 
attorney  had  received  the  339/.  paid  into  Court  subject 
to  the  equitable  claims  of  the  parties,  he  would  have 
been  entitled  to  retain  the  whole  for  his  general  balance, 
if  it  amounted  to  so  much. 

And  it  was  in  order  to  leave  the  payment,  into  Court 
open  to  such  a  claim,  that  it  was  paid  in,  not  to  abide 
the  event  of  the  arbitration,  but  the  order  of  the  Couru 

TiNDAL  C.  J.  This  rule  must  be  made  absolute  to 
the  extent  of  139/.,  but  no  further.  As  to  that — the 
amount  of  the  applicant's  costs  in  the  particular  cause, 
^ — his  lien  cannot  be  prejudiced  by  any  thing  that  the 
parties  have  done.  But  further  than  that  we  cannot 
proceed  with  safety.     Upon  the  discussion  of  a  rule  to 

(a)  3B,SfC.  535. 


Watww 

V. 
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set  aside  for  irregularity  the  Jl.  fa.  which  had  been  1834. 
issued  against  MaskcWs  effects,  the  rule  was  discharged, 
all  matters  in  difference  between  the  parties  being 
referred  to  an  arbitrator,  upon  an  agreement  that  the 
839/.  recovered  by  Watson  should  be  paid  into  Court,  to 
abide  the  further  order  of  the  Court;  and  before  we 
order  it  all  to  be  taken  out,  we  should  see  clearly  that  it 
can  be  done  without  injury  to  others  who  may  have  an 
equitable  claim  thereon. 

The  rest  of  the  Court  concurred,  and  the  rule  was 
made 

Absolute  to  the  extent  of  139/.  only. 


Hutchinson  v.  Hargrave.  ^<w-  25. 


T^HE  affidavit  to  hold  to  bail  alleged  that  the  De-  Affidavit  to 
fendant  was  indebted  to  the  Plaintiff  in  the  sum  of  J^^^  to  baU 
50/.  for  money  paid  and  expended  by  the  Plaintiff  for  f^,  money 
the  use  of  the  Defendant  and  at  his  request,  and  for  paid  and  ex- 
interest'  due  and  agreed  to  be  paid  by  Defendant  for  P^°^J®  *°® 
and  in  respect  of  the  preceding  matters.  fendant^  and 

at  his  requeitj 

Addison  obtained  a  rule  nisi  to  set  aside  the  bail-  tereat  agreed 
boud,  on  the  ground  that  this  affidavit  was  not  suf-  tobepidd 
ficiently  certain;  it  should- have  shewn  how  much  was  ^^^*m 
due  for  principal  and  how  much  for  interest,  as  was  dent 
required  in  LatraiUe  v.  Hoepjner.  (a) 

Coleridge  Serj  t  shewed  cause.  In  LatraiUe  v.  Hoejifher^ 
the  arrest  was  for  70/.,  *'  the  balance  pf  .principal  and 

(a)  10  Bmgh.SS4i. 
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doe  on  a  bill  of  exchange  for  1002.''  The 
Plaintiff  could  not  arrest  for  interest  unless  reserved  by 
^^^"'"^  the  bill,  which  was  not  stated  to  be  the  fiict;  and 
HABaaAVB.  possibly  lesa  than  20/.  might  have  bem  due  Sir  prindpaL 
Here  he  arrests  for  int^est  alleged  to  be  due  under  an 
agreement.  The  two  demands,  therefore,  may  be  com- 
bined with  the  same  propriety  as  demands  for  goods 
sold,  and  work  and  labour. 


Addison.  The  Plaintiff  should,  at  least,  have  dis- 
closed the  nature  of  the  agreement  Peradventure  it 
contained  no  assent  by  the  Defendant  to  pay  interest. 

Per  Curiam.  The  word  agreed  imports  the  assent  of 
both  parties.     The  affidavit  is  sufficiently  certain. 

Role  discharged. 


Nov.  S4. 


Flight  t;.  Booth. 


The  par- 
ticulars of 
sale  of  certain 
leaiehc^d  pre- 
mises in  Oh- 
vent  Omrden, 
stated^  that 
under  tbe 


ipms  cause  having,  by  consent  of  parties,  been  re- 
ferred to  arbitration  under  an  order  of  nisi  prtus, 
the  arbitrator  found,  in  a  special  award, 

That  the  declaration  in  this  action  was  for  money 
paid  by  the  Plaintiff  for  the  Defendant's  use,  and  for 
money  received  by  the  Defendant  to  the  Plaintiff's  use^ 

original  lease    to  which  the  general  issue  was  pleaded ;  and  the  aeUon 

"  no  otteasive 

trade  was  to 

be  carried  on^  and  that  the  premises  could  not  be  let  to  a  cofiee-house  keeper  or 

working  hatter." 

The  original  lease,  when  produced,  appeared  to  prohibit  the  busineases  of 
brewer,  baker,  sugar-baker,  vintner,  victualler,  butcher,  tripe-aeJler,  poulterer, 
fishmonger,  cheese-seller,  fruiterer,  herbseOer,  coffee-house  keeper,  working- 
hatter,  and  many  others,  and  the  sale  of  coals,  potatoes,  or  any  provisions :  Held 
that  there  was  such  a  material  discrepancy  between  the  particulars  and  the  leaae' 
as  to  entitle  a  purchaser  to  rescind  his  contract 


L^^ou^   J'J(J^ 


FuefiT 
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was  brought  to  recover  the  sum  of  i002L  pud  by  the        1834. 
PlajDCiff  as  a  deposit  on  the  purchase  by  auction  of 
certain  premises  situated  in  the  Piazza^  Covent  Garden^ 
and  held  under  a  lease  from  the  Duke  oi  Bedford.    The 
premises  were  described  in  the  printed  particulars  of 
sale^  on  die  back  of  which  the  Plainti£P  had  signed  the 
memorandum  of  the   contract,   as  calculated  foit  an 
extensive  business  in  carpets,   haberdashery,  drapery, 
paper,  floor-cloth,   upholstery,   grocery,  tea  trade,  or 
coach-building.     It  was  also  stated  in  the  same  par- 
ticulars, that,   by  a  clause  in  the  leasee   **  the  lessee 
is  to  insure. die  premises  for  3000/.,  and  no  oflfensive 
trade  is  to  be  carried   on;   they  cannot  be  let  to  a 
coffee-house  keeper,  or  working  hatter/\    Printed  con- 
ditions of  sale  followed ;  and  by  the  sixth  it  was  pro- 
vided, that  ii^  through  any  mistake,  the  estate  should 
be  improperly  described  or  any  error  or  mistatement 
be  inserted   in  that   particular,    such    error   or   mis- 
statement should  not  vitiate  the  sale,  but  the  vendor 
or  purchaser,  as  the  case  might  happen,  should  pay 
or  allow  a  proportionate  value  according  to  the  aver- 
age of  the  whole  purchase-money,  as  a  compensation 
either  way.      By   the   last   condition    it   was,   among 
other  things,  provided,  that   if  the  purchaser  should 
oeglect  or  fail  to  complete  the  purchase  within  a  day, 
which  had  expired  previously  to  the  commencement  of 
the  action,  the  deposit  money  should  become  forfeited 
to  the  vendor.    The  sale  took  place,  and  the  contract 
was  signed,  on  the  16th  of  May  1833.    On  the  10th  of 
June  an  abstract  of  title  was  delivered  by  the  vendor's 
solicitor  to  the  Plaintiff's,  which  contained  the  following 
note  of  the  proviso  hereinafter  set  out,  —  **  proviso  for 
re-entry  in  case  of  non-payment  of  rent,  or  non-peribrm- 
ance  of  covenants,  or  carrying  on  any  particular  trade 
witbont  a  licence  for  that  purpose  under  the  hand  of  the 
Bake  kX  Bedford  first  had  and  obtauied."     At  the  date 
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1884.        of  the  sale  and  contract  the  lease  was  a  valid  and  sub; 

sisting  one.     The  Plainti£fs  solicitor  made  several  ob- 

FuoHT  jections  upon  the  abstract  to  the  completion  of  the 
Booth.  purchase,  which  the  arbitrator  found  to  have  been 
either  insufficient  in  themselves  or  satisfactorily  re- 
moved ;  but  the  PlaintifPs  solicitor  never  required  to 
see  the  lease.  And  on  the  15th  otjuly  the  Plaintiffi  so 
fiu"  as  in  him  lay,  rescinded  the  contract;  and  having 
demanded  back  again  the  ^deposit,  without  success, 
brought  the  action  in  question. 

At  the  trial  of  the  cause  the  lease  was  produced,  and 
appeared  to  contain  the  following  proviso :  —  ^^  Pro- 
vided always,  that  if  the  yearly  rent  hereby  reserved,  or 
any  part  thereof,  shall  be  unpaid  for  fifteen  days  next 
after  any  of  the  said  days  of  payment;  or  i^  at  any  time 
during  the  continuance  of  the  said  term,  the  trades  or 
businesses  of  a  brewer,  baker,  sugar-baker,  vintner, 
victualler,  butcher,  tripe-seller,  poulterer,  fishmonger, 
cheesemonger,  fruiterer,  herb-seller,  cofiee-house  keeper, 
distiller,  dyer,  brazier,  smith,  tinman,  farrier,  dealer  in 
old  iron,  pipe-burner,  tallow-chandler,  soap-boiler, 
working  hatter,  or  any  or  either  of  them,  shall  be  used 
or  exercised  in  or  upon  the  said  demised  premises,  or 
'  any  part  thereof;  or  any  auctions  or  public  sales  of 
household  goods,  or  other  things,  be  made  in  or  upon 
the  said  premises  or  any  part  thereof;  or  the  same  be 
used  as  a  shop  or  place  for  the  sale  of  coals,  potatoes, 
or  any  provisions  whatever ;  or  if  the  lessees,  their  ex- 
ecutors, administrators,  or  assigns,  shall,  at  any  time 
during  the  last  seven  years  of  the  said  term,  assign  or 
set  over  this  indenture,  or  any  part  of  the  premises, 
and  their  estate  and  interest  therein,  without  a  licence 
for  that  purpose  under  the  hand  of  the  said  duke,  bis 
heirs  or  assigns;  or  on  breach  or  non-performance  of 
any  or  either  of  the  covenants  and  agreements  herein* 
before  contained ;  then  and  thenceforth,  and  in  either  of 
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sncb  caseS)  it  shall  be  lawful  for  the  said  duke^  his  heirs        I834<« 
and  assigns,  to  re-enter." 

It  was  not  proved  before  the  arbitrator  that  the 
Plaintiff,  at  the  time  of  the  sale,  or  of  the  signing  the 
contract,  had  ever  seen  the  lease  or  heard  it  read,  or 
that  he  or  his  solicitor  were  aware  of  the  terms  of  the 
proviso  until  the  day  of  the  trial.  Evidence  was  offered, 
on  the  part  of  the  Defendant,  to  prove  that  the  lease  was 
produce^  at  the  sale,  and  that  the  proviso  had  been 
publicly  read.  That  evidence  was  objected  to  on  the 
part  of  the  Plaintiff's  counsel ;  the  arbitrator  received 
it  only  to  negative  any  wilful  concealment  or  misre- 
presentation by  the  Defendant  of  the  terms  of  the  lease; 
and  found  that  none  such  was  proved  against  him. 
No  chum  was  made  by  the  Defendant,  before  the  ar- 
bitrator, for  damages  for  the  non-performance  of  the 
Plaintiff's  contract,  nor  any  attempt  to  compel  a  spe- 
cific performance. 

Upon  these  facts,  the  arbitrator  foiind  that  the  Plain- 
tiff had  good  cause  of  action  against  the  Defendant,  and 
ordered  that  the  verdict  should  be  reduced  to  the  sum 
of  100/.;  for  which  sum,  and  the  costs  of  the  cause  when 
taxed,  he  directed  that  the  Plaintiff  should  be  at  liberty 
to  sign  judgment  on  the  sixth  day  of  Trinity  term  then 
next  ensuing,  and  not  before.  And  if  the  facts  above 
set  out  did  not  authorize  the  Plaintiff,  in  the  opinion  of 
the  Court,  to  rescind  the  contract  of  sale,  then  the  arbi- 
trator directed  the  verdict  to  be  entered  for  the  Defend- 
ant, and  that  he  should  be  at  liberty  to  enter  up  the 
judgment  for  himself.  * 

Taddy  Serjt.  obtained  a  rule  nisi  to  enter  up  judg- 
ment for  the  Defendant'  under  this  award,  contending, 
that  if  there  had  been  any  misdescription  of  the  premises 
at  the  auction,  it  was  a  misdescription  originating  from 
uiadvertence,  and  not  from  fraud  or  any  intention  to 

▼OL,  I,  c  c 
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18S4.       mislead;  and  that,  under  such  circumstanoeSf  though 

the  Plaintiff  might  require  compensation  for  any  dif- 

^  ference  in  value  between  the  representation  and  the 

Booth.  reality,  yet  he  could  not  rescind  the  contract ;  DiAe  cf 
Norfdk  v.  Worthy  (a),  Wright  v.  Wilson  {b\  Stewart  v. 
jiUiston  (c),  Trawer  v.  Newcombe.  (d) 

Wilde  Serjt  shewed  cause.    Where  the  misdescription, 
whether  proceeding  from  intention  or  inadvertence,  is 
such  that  the  purchaser  finds  himself  in  possession  of 
a  thing  materially  differing  from  that  which  he  pro- 
posed to  buy,  he  is  at  liberty  to  rescind  the  contract; 
Jones  V.  Edney  (e)   Waring  v.  Hoggart  (g),  Coverlet/  v. 
Burrell  (A),  Breaky  v.  Collins,  (i)     Here  the  plaintiff 
could  never  have  inferred  from  the  particulars  prohibit- 
ing offensive  trades   and   the   business  of  coffee-house 
keeper  and  hatter,  that  he  should  be  prevented  from 
selling  fruit  or  vegetables  in  a  district  devoted  to  that 
line  of  business.     There  is  no  principle  upon  which,  in 
such  a  cose,  compensation  can  be  calculated ;  Sherwood 
Vm  Robins,  {k)    The  object  of  the  purchaser  is  entirdy 
defeated,  and  he  can  only  be  indemnified  by  rescinding 
the  contract.     In  Tomkins  v.  White  {l)^   Lord   EUenr- 
borough  said,  <^  A  little  more   fairness  on  the  part  of 
auctioneers  in  the  forming  of  their  particulars  would 
avoid  all  these  inconveniences.     There  is  always  either 
a  suppression  of  the  fair  description  of  the  premises,  or 
there  is  something  stated  which  does  not  belong  to  them ; 
and,  in  &vour  of  justice,  considering  how  little  know- 
ledge the  parties  have  of  the  things  sold,  much  more 
particularity  and  fairness  might  be  expected  of  them.'* 

(a)  1  Campb.  337.  (g)  1  Ry.  Ss  Mood.  Sg. 

'      Mood.  S^  Rob.  ZOl.  (A)  5B.SfAld.2£ 

Mer.26.  (»)  I  Young.  317. 


(b)  I  Mood.  ^  Rob.  207.  (h)  5B.SfAld.257. 

(c)  1  -- 

(e)  3  Campb.  285.  (/)  3  SmUh,  Rep.  439- 


SJ*fer.  704.  (k)  IM.S^M.IQ^, 
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In  The  Duke  of  Norfoli  y.  Worthy  the  jury  found  that       1884r. 
the  misdescription  was  wilful.   Trower  ▼•  Newcombe  only 
decided  that  bondjtdes  is  not  to  be  impeached  by  the 
mere  babble  of  an  auction  room.     But  Stewart  v.  JUlis' 
ton  is  in  favour  of  the  Plaintiff. 

Taddy  and  Cresswett  in  suppport  of  the  rule.  As 
to  the  possibility  of  the  Plaintiff's  intending  to  deal 
io  Y^tables,  the  alleged  misdescription  could  not  have 
misled  him,  for  the  house  is  not  described  as  situated  in 
the  mariLet,  but  in  the  piazza;  aud  the  rule^  caveat 
emptor^  applies.  The  lease  was  read  by  the  auctioneer, 
aad  the  Plaintiff  might  have  required  to  inspect  it 
Even  where  property  is  held  under  a  lease  containing 
coreoants  contrary  to  custom,  a  purchaser  is  not  entitled 
to  compensation  if  he  knew  of  the  existence  of  the  lease ; 
HttU  V.  Smith  {a\  Walter  v.  Maude,  {b)  The  arbitrator 
having  found  that  there  was  do  fraud,  the  plaintiff 
could  not  rescind  the  contract;  Oldfield  v.  Bound  (c), 
Scott  V.  Hanson,  {d)  If  there  be  any  misdescription,  the 
conditions  of  sale  expressly  entitle  him  to  compensation, 
snd  Dreme  v.  Hanson  {e)  shews  the  principle  on  which  it 
may  he  estimated. 

Cur.  adv.  vuU. 

TiNDAL  C.  J«  The  question  in  this  case  arises  upon 
the  special  facts  found  by  the  arbitrator  on  his  award : 
and  it  is  this,  whether  the  Plaintiff  was  at  liberty  under 
the  circumstances  stated  in  the  award  to  consider  the 
contract  of  sale  to  be  rescinded.  For  if  rescinded,  the 
Plaintiff  is  entitled  to  recover  the  deposit  as  money  had 
sad  received  to  his  use ;  but  if  the  contract  is  still  un- 


(a)  14  Va.  4a6.  (d)  1  Sim.  IS. 

(b)  1  Joe.  Sf  WaXk.  181.  (e)  6  Vei.  675. 

(c)  5  Fei.  508. 
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18S4.  rescinded  and  open,  the  present  action  is  not  main- 
tainable, but  whatever  injury  the  Plaintiff  has  sustained 
by  the  misdescription  must  form  the  subject  of  a  special 
action  on  the  contract  of  sale. 

Now  the  arbitrator  having  expressly  found  that  no 
wilful  concealment  or  misrepresentation  was  proved 
against  the  Defendant,  we  must  consider  the  case  as 
standing  clear  from  any  fraud,  and  take  the  misdescrip- 
tion of  the  premises  to  have  originated  either  from 
ignorance,  inadvertence,  or  accident. 

The  question,  therefore,  is  narrowed  to  the  single 
point,  whether  the  misdescription  in  the  printed  par- 
ticulars of  sale  of  the  premises  to  be  sold  was  such  as 
to  entitle  the  purchaser  to  rescind  the  contract  alto- 
gether ;  or  whether  it  was  such  as  was  contemplated  by 
the  sixth  condition  of  the  printed  particulars  of  sale,  by 
which  it  was  provided,  that  *'  if  through  any  mistake 
the  estate  should  be  improperly  described,  or  any  error 
or  mistatement  be  inserted  in  that  particular,  such 
error  or  mistatement  should  not  vitiate  the  sale  thereof; 
but  the  vendor  or  purchaser,  as  the  case  might  happen, 
should  pay  or  allow  a  proportionate  value  according  to 
the  average  of  the  whole  purchase-money  as  a  com- 
pensation, either  way." 

It  is  extremely  diiflScult  to  lay  down,  from  the  de- 
cided cases,  any  certain  definite  rule  which  shall  de- 
termine what  mistatement  or  misdescription  in  the 
particulars  shall  justify  a  rescinding  of  the  contract, 
and  what  shall  be  the  ground  of  compensation  only. 
All  the  cases  concur  in  this,  that  where  the  mistate- 
ment is  wilful  or  designed,  it  amounts  to  fraud ;  and 
such  fraud,  upon  general  principles  of  law,  avoids  the 
contract  altogether.  But  with  respect  to  mistatements 
which  stand  clear  of  fraud,  it  is  impossible  to  re- 
concile all  the  cases;  some  of  them  laying  it  down 
l>  StojtJl  V-^*^  ill    ^^^  ^^  mistatements  which  originate  In  carelessness, 
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however  gross,  shall  avoid  the  contract,  but  shall  form  1884. 
the  subject  of  compensation  only ;  Duke  of  Norfolk  y. 
Worthy  (a),  fVright  v.  Wilson  (i) ;  whilst  other  cases  lay 
down  the  rule,  that  a  misdescription  in  a  material  point, 
although  occasioned  by  negligence  only,  not  by  fraud, 
will  vitiate  the  contract  of  sale;  Jones  v.  Edney{c)j 
Waring  v.  Hoggart  (rf),  and  Stewart  v.  Alliston.  (er)  In 
this  state  of  discrepancy  between  the  decided  cases,  we 
think  it  is,  at  all  events,  a  safe  rule  to  adopt,  that  where 
the  misdescription,  although  not  proceeding  from  fraud, 
is  in  a  material  and  substantial  point,  so  far  affecting 
the  subject-matter  of  the  contract  that  it  may  reason- 
ably be  supposed,  that,  but  for  such  misdescription,  the 
purchaser  might  never  have  entered  into  the  contract  at 
all,  in  such  case  the  contract  is  avoided  altogether,  and 
the  purchaser  is  not  bound  to  resort  to  the  clause  of  com- 
pensation. Under  such  a  state  of  facts,  the  purchaser 
may  be  considered  as  not  having  purchased  the  thing 
which  was  really  the  subject  of  the  sale ;  as  in  Jones  v. 
Edneyf  where  the  subject-matter  of  the  sale  was  de- 
scribed to  be  "  a  free  public  house,"  while  the  lease  con- 
tained a  proviso,  that  the  lessee  and  his  assigns  should 
take  all  their  beer  from  a  particular  brewery ;  in  which 
case  the  misdescription  was  held  to  be  fatal. 

In  the  case  under  discussion  the  particulars  represent 
the  house  as  calculated  for  an  extensive  business  in 
various  trades  therein  enumerated ;  to  which  it  was 
added,  '<  that  no  offensive  trades  are  to  be  carried  on : 
the  premises  cannot  be  let  to  a  coffee-bouse  keeper  or 
workuig  hatter."  Any  person  reading  this  particular, 
and  having  no  information  but  what  he  derives  from  it, 
that  is,  perhaps,  every  person  attending  the  sale,  would 
conclude,  that  he  was  not  prevented  by  the  terms  of  the 

(a)  1  Campb.  540.  (d)  1  Ry.  S^  Mood.  59- 

(5)  lJlfotfd.^Jlo6.207.  («)  lJlfcr.26. 

(e)  %Camfh.^M. 
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lSS4h  lease  from  carrying  on  any  trade  in  it,  except  those 
which  were  of  a  class  generally  acknowledged  to  be 
offensive,  and  the  two  enumerated  trades  of  coffee-honse 
keeper  and  working  batten  He  would  never  suppose, 
nor  have  any  reason  to  suppose,  that  he  was  prevented 
from  carrying  on  the  trade  of  a  baker,  a  fruiterer,  or  a 
herb-seller,  in  a  house  situated  in  the  piazza  of  Covent 
Garden  market,  much  less  that  the  lease  was  to  become 
void,  if  the  house,  so  situated,  was  used  as  a  place  for  the 
sale  of  any  provisions  whatever.  The  latter  restriction 
would  extend  to  prevent  trades  of  the  most  innocent  and 
inoffensive  kinds  from  being  exercised  on  the  premises; 
such  as  a  flour  factor,  a  buiscuit  seller,  or  the  like;  yet 
such  are  the  restrictions  found  to  exist  in  the  lease  when 
it  is  first  submitted  to  the  inspection  of  the  purchaser. 
Under  these  circumstances,  it  appears  to  us,  that  a  lease 
which  is  described  as  containing  a  restriction  against 
offensive  trades,  and  a  lease  containing  restrictions  not 
only  against  offensive  trades  but  also  against  some 
trades  that  are  inoffensive,  are  not  one  and  the  same 
thing,  but  a  different  subject-matter  of  contract;  and 
that  where  a  man  purchases  by  the  former  description, 
it  may  very  well  be  supposed  that  he  would  not  have 
become  the  purchaser,  whether  he  bought  for  the  pur- 
pose of  carrying  on  trade  upon  the  premises  himself  or 
for  a  money  investment,  if  he  had  known  the  lease  had 
contained  the  larger  and  more  extensive  restrictions; 
and,  indeed,  the  very  terms  of  the  sixth  condition  of 
sale  scarcely  apply  to  a  case  where  the  difference  of 
value  is  so  uncertain  and  arbitrary  as  in  the  present 
case.  The  condition,  that  the  parties  are  to  pay  or 
allow  a  proportionate  value  according  to  the  average^ 
will  comprehend  a  case  where  there  is  half  an  acre  more 
or  less  than  is  described,  or  cases  which  resolve  them- 
selves into  simple  calculations  of  that  nature;  but  bow 
will  it  govern  such  a  mistatement  as  the  pre^nt  ?  What 
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action  at  law  can  be  framed  upon  it  ?  It  would  at  least  1834. 
involve  the  purchasers  in  great  difficulties.  The  lease 
being  in  the  hands  of  the  vendor,  he  had  peculiarly,  and 
indeed  exclusively,  the  means  of  knowledge  of  the  exact 
restrictions  contained  in  it ;  the  purchaser  at  the  auction 
had  none.  For  the  reading  the  lease  at  the  auction  by 
the  auctiooeer  has  been  decided  to  be  no  excuse  for  a 
misdescription  of  the  terms  of  the  lease  in  the  particulars 
of  sale,  (a)  And  as  to  any  laches  on  the  part  of  the  pur- 
chaser in  not  sooner  demanding  an  inspection  of  the 
lease,  which  was  urged  as  an  argument  on  the  part  of 
the  Defendant,  he  had  not  the  most  distant  reason  to 
suspect  any  misdescription,  until  the  abstract  was  de- 
livered, and  then  the  suspicion  would  come  too  late; 
for  the  question  is,  whether  he  was  bound  or  not  at  the 
time  the  contract  was  made.  If,  indeed,  there  bad  been 
any  waiver  of  the  objection  in  this  case,  our  decision 
would  have  been  different;  but  a  waiver  should  have 
been  found  by  the  arbitrator:  and  so  far  as  can  be 
inferred  from  the  facts  found  upon  the  award,  the  lease 
was  never  seen  by  the  purchaser,  nor  the  objection  ever 
taken,  until  the  trial  of  the  cause.  He  stood  then,  as 
be  might  do,  upon  his  legal  right  to  recover  the  deposit. 
Upon  the  whole,  we  see  no  reason  to  be  dissatisfied 
with  the  arbitrator's  award,  and  therefore  the  rule  for 
entering  the  verdict  for  the  Defendant  must  be  dis- 
charged. 

Rule  discharged. 

(«)  Jw€9  V.  Edneg,  3  Camp6.285. 
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Nov.  25.     Price  v.  Peek,  Humphrey,  William  Jacksoit, 

and  Richard  Jackson. 


In  trespass  ^HE  PlaintiiF  in  his  first  count  declared  against  the 

against  bdliff  f       Defendants  for  assaulting  hira,  seizing  biiO| 

and  sheriff,  ,         .        ,  .         .^                ,               ^T'        J             6         » 

for  taking  dragging  him  about,  and  compelling  him  to  go  to  a 

Plaintiff  on  a  certain  police  station  and  there  imprisoning  him  on  the 

felon^to  a  ^^^^  of  January  18S4,  without  reasonable  or  probable 

police  station,  cause,  for  an  hour,  under  a  false  and  malicious  pretence 

and  thence  to  ^j^^^  j^^  y^^^  committed  a  felony;  and  also  for  then  and 

sheriff,  after  there  taking  and  conveying  him  in  custody  from  the 

pleading  the  said  police  station  to  JVhite  Cross  Street  prison,  and  there 

fustlfied^Uw '  imprisoning  him  from  thence  until  the  28th  of  January. 

taking  from  To    this    declaration    the    two  Defendants  Peek  and 

the  police  Htanphrey.  separating  themselves  from  the  other  De- 

station  to  the  ^     ,  '^      *^  ,      ,    ,  -^  '^      , 

prison  under  fendants,  pleaded,  irst,  the  general  issue,  aiot  guilty,  to 

a  ca,  sa.  The  the  whole ;  and,  secondly,  as  to  the  assaulting  the  Plain- 
mitdmr  the"  ^^^  *"^  ^^^  ^^^^  Count  mentioned,  and  seizing  him,  and 
writ,  and  the  taking  him  into  custody  from  the  said  police  station  to 
delivery  of  fyhiie  Cross  Street  prison,  and  there  imprisoning  him, — 
to  the  bailiff  a  justification  under  a  writ  of  ca.  sa.  issued  out  of  this 
replied  de  Court  against  the  Plaintiff  nlirected  to  the  sberifis  of 
reM^ "^^  London^  and  which  writ  they  averred  to  have  been  de- 
causa:  livered  to  them  as  such  sheriffs,  and  that  they  made 
Held,  that  jheJr  warrant  thereon  directed  to  another  of  the  De- 
replication  he  Pendants,  William  Jackson^  then  being  a  serjeant  at  mace 
could  not  of  the  said  sheriffs,   which  warrant  was  delivered  to 

give  evidence  j^HHam  Jackson,  to  be  executed  in  due  form  of  law :  by 

to  involve  the  '                                                                        ^ 

sheriff  in  the  virtue  of  which  said  warrant  the  said  William  Jackson 

mUconductof  gently  laid  hands  on  the  Plaintiff  and  seized  and  laid 

committed  ^^'^  ^^  ^'^^*  ^^  ^^^^  ^"^  arrest,  and  did  arrest  and  take 
before  the 

Plaintiff  arrived  at  the  police  station :  in  order  to  the  admission  of  such  evidence, 
the  circumstances  should  have  been  replied  specially. 
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Him  into  custody  by  virtue  of  the  said  writ  nBd  warrant,  1834. 
and  took  and  conveyed  him  from  the  said  police  station 
to  White  Cross  Street  prison,  and  there  imprisoned  him. 
The  replication  admitting  the  issuing  of  the  writ,  the 
delivery  of  the  writ  to  the  sherifis,  the  makmg  of  the 
warrant,  and  the  delivery  of  the  same  to  the  seijeant  at 
maoe^  traversed  the  residue  of  the  cause  stated  in  the 
plea.  In  effect,  the  replication  denied  that  the  trespasses 
enumerated  in  the  plea  were  committed  under  the  war- 
rant so  delivered  to  William  Jackson. 

At  the  trial,  it  appeared  that  the  Defendants,  Peek 
and  Humphrey^  in  their  capacity  of  sheriffi  of  London^ 
issued  a  warrant  to  the  Defendant,  William  Jackson,  a 
seijeant  at  mace,  to  arrest  the  Plaintiff  under  a  writ 
of  capias  ad  satitfaciendum  directed  to  the  sheriffi  of 
London.  i 

William  Jackson,  in  order  to  secure  the  capture, 
stationed  his  son,  the  Defendant  Richard  Jackson,  at 
one  door  of  the  Plaintiff's  residence  in  the  Temple, 
while  he  himself  remained  with  the  warrant  in  his  hand 
at  another  door. 

The  Plaintiff  was  shortly  afterwards  arrested  in  Fleet 
Street,  by  Richard  Jackson,  who,  not  having  any  warrant 
to  produce,  gave  the  Plaintiff  in  charge  of  a  policeman 
under  pretence  of  an  accusation  of  felony. 

The  Plaintiff  was  taken  in  custody  to  a  police  station. 
Bichard  Jackson  went  to  his  father,  who,  upon  hearing 
of  the  capture,  placed  the  warrant  in  his  son's  hand, 
and  returning  with  him  to  the  police  station,  enforced 
the  arrest,  and  conducted  the  Plaintiff  to  Whitecross 
Street  prison,  whence,  after  a  detention  of  some  days, 
he  was  discharged  by  order  of  a  Judge. 

The  jury  having  found  a  verdict  for  the  Plaintiff,  with 
100/.  damages,  expressly  for  the  whole  of  the  trespasses 
and  imprisonment. 
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18S4.  Ban^Mis  Seijt,  on  the  part  of  the  sheriffii,  obtfuned  a 

rule  nisi  for  leave  to  enter  a  nonsuit,  or  for  a  new  trial» 
on  the  ground,  first,  that  the  sheriflb  had  by  thdr  plea 
and  evidence  justified  the  detainer  at  the  police  office 
and  the  custody  in  Wkiiecross  Street  prison,  under  the 
warrant  delivered  to  William  Jackson^  and  that  they  were 
not  responsible  for  the  previous  illegal  arrest  by  Bickard 
Jackson ;  Drake  v.  Sgkes.  {a)  Secondly,  even  if  they 
were  so  responsible,  the  Plaintifi^  could  not  avail  him- 
self of  such  responsibility  on  pleadings  framed  as  these 
were  framed :  instead  of  denying  that  the  sheriffi  acted 
by  virtue  of  the  writ,  he  should  have  replied  specially 
the  facts  which  would  shew  them  to  be  trespassers  ab 
initio ;  Lucas  v.  NockeUs  (6),  Bardons  v.  Selbg.  (c)  As 
he  had  not  so  replied,  the  sheriffs  could  not  be  liable 
to  damages  for  that  portion  of  the  alleged  trespasses 
which  constituted  the  imprisonment  at  Wkitecross  Street  ; 
and  as  the  verdict  was  expressly  found  against  them  for 
the  whole  of  the  trespasses,  it  could  not  stand. 

Spankie  Seijt,  R.  V.  Richards^  and  Price^  shewed 
cause  against  the  rule. 

The  conduct  of  the  two  Jacksons  shews  clearly  that 
they  were  acting  in  combination  against  the  Plaintil^ 
and  that  the  illegal  conduct  of  the  son  took  place  under 
the  instructions  of  the  father  who  held  the  sheriff's 
warrant.  And  the  sherifi  are  responsible  for  whatever 
the  lather  did  or  sanctioned  under  that  warrant;  Adk- 
wnih  V.  Kempe(d)y  Parrott  v.  Mtanfbrd{e\  Saander- 
son  V.  Baker  (g).  Smart  v.  Hutton*  (A)  Indeed  this 
Court  has  already  determined  on  these  facts,  that  the 

(«)  1T.R.US.  (e)  2  J5?«p.  585. 

(b)  10  Bingh.  157.  (jf)  S  Wik.  SOg. 

(c)  9  Bingh,  756.  (jk)  ^N.S^M.  426. 

(d)  Dtni^.  40. 
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arrest  was  ill^al  by  the  wrongfol  act  of  the  sheriflPhioi-  1884. 
self;  Barrett  v.  Price,  (a)  There  can  be  no  ground, 
therefore,  for  a  nonsuit.  As  to  the  application  for  a 
new  trial,  the  Defendants  having  abused  the  writ  in- 
trusted to  them,  the  proper  replication  to  a  plea  justify- 
ing under  the  writ,  was,  that  they  acted  of  their  own 
wrong,  and  without  the  excuse  set  up  by  them.  That 
is  the  true  result  of  the  case  of  Luca$  v.  NockeUs :  Cam. 
Dig.  Pleader,  F.  24.  If,  under  such  circumstancesi  a 
plaintiff  were  to  reply  specially,  it  would  be  ill ;  Cam. 
Dig.  Pleader,  F.  6.,  Wimbish  v.  Tailbais.  {b) 

B&mpas  and  Martin  in  support  of  the  rule. 

Where  a  defendant  acts  under  a  writ,  but  acts  in  an 
illegal  manner,  the  special  circumstances  which  con- 
stitute the  illegality  ought  to  be  shewn  in  reply  to  a 
justification  under  the  writ  Where  a  defendant,  not- 
withstanding he  is  in  possession  of  a  writ,  in  no  respect 
acts  in  pursuance  of  it,  the  plaintiff  may  reply  gene- 
rally that  he  acted  of  his  own  wrong,  and  without  the 
cause  alleged. 

In  Litcas  v.  NockeUs  the  defendants  did  nothing 
under  the  JS^  fa.  but  sold  the  goods  as  importers,  and 
not  as  execution-creditors.  Here  the  Defendants,  from 
the  time  the  Plamtiff  arrived  at  the  police  station,  ex- 
pressly detained  him  under  the  ca.  sa.  The  Plaintiff 
therefore,  if  he  meant  to  make  them  responsible  for 
what  previously  occurred,  should  have  replied  spe- 
dally ;  Toytor  v.  Cofc(c),  Dye  v.  Leaiherdak.  {d) 

But  fViUiam  Jackson  was  only  the  sheriff's  deputy ; 
and  as  a  deputy  has  no  power  to  depute,  the  sheriffi 
ooald  never  be  responsible  for  the  conduct  of  Richard 


(«)  9  Bingh.  566.  (c)  3T.R.  292. 

(6)  Plowd.  51,  52.  (d)  3  Wik.  20. 
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18S4.       Jackson.     He  was  neither  their  agent,  nor  was  he  acting 
under  the  writ 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  (after  stating  the  pleadings,  as  anU^ 
p.  SSO.)*  The  question  now  before  the  Court  arises 
upon  a  motion  made  by  the  sheriffs  for  leave  to  enter  a 
nonsuit,  or  for  a  new  trial.  The  only  ground  on  which 
the  former  branch  of  the  motion  is  placed  in  argument 
is  this,  that  these  Defendants,  as  they  contend,  are  en- 
titled to  a  verdict  in  their  favour  as  to  the  trespasses 
covered  by  their  special  plea,  all  the  facts  therein  stated 
and  traversed  by  the  replication  having  been  proved  by 
them  at  the  trial ;  and  as  to  the  residue  of  the  trespasses 
mentioned  in  the  declaration,  and  to  which  the  general 
issue  is  pleaded,  there  was  no  evidence  whatever  against 
these  two  Defendants,  so  as  to  make  any  case  for  the 
jury.      , 

The  second  plea  appears  to  us  to  be  confined  by  the 
enumeration  of  the  trespasses  in  its  commencement  to 
the  period  of  time  beginning  with  the  arrest  of  the 
Plaintifi*  by  William  Jackson  at  the  police  station,  and 
terminating  with  the  discharge  of  the  Plaintifif  from  his 
imprisonment  in  White  Cross  Street  prison,  and  so  it 
has  been  taken  in  the  course  of  the  argument  by  the 
Plaintiff's  counsel.  And  this  part  of  the  trespass  com- 
plained of  appears  to  us  to  have  been  justified  under 
the  writ  delivered  to  the  sheriffs,  and  the  warrant  made 
out  by  them  to  William  Jackson^  unless  such  arrest 
at  the  police  station  is  made  illegal  by  the  previous  mis- 
conduct of  William  Jackson^  a  question  to  which  we 
shall  presently  revert.  For  it  was  proved  at  the  trial, 
that  the  arrest  at  the  station  house  was  made  by  William 
Jackson^  having  the  warrant  at  that  time  in  his  posses- 
sion, and  that  the  Plaintiff  was  carried,  under  the  war- 
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rant,  by   William  Jackson  from   the  station  house  to        1834. 
White  Cross  Street  prison,  and  was  there  confined  under 
the  same  warrant,  which  are  the  several  allegations  con- 
tained in  the  plea. 

In  order,  therefore,  to  be  entitled  to  a  nonsuit,  the 
Defendants  must  shew  that  there  was  no  evidence  what- 
ever, for  the  consideration  of  the  jury,  of  the  two  De- 
fendants, the  sheriffs,  having  made  themselves  liable  for 
the  assault  and  imprisonment  which  took  place  previous 
to  the  arrival  at  the  station  house.  We  think,  how- 
ever, there  was  evidence  given  at  the  trial  which  made 
that  question  proper  for  the  consideration  of  the  jury 
under  the  general  issue.  The  possession  of  the  warrant 
by  William  Jacksoriy  the  serjeant  at  mace,  at  the  time 
when  Richard  Jackson^  his  son,  caused  the  Plaintiff  to 
be  taken  into  custody  by  the  police  o£Scer  in  Fleet 
Street  g  the  delivery  of  the  warrant  by  the  father  to  his 
son,  whilst  the  Plaintiff  was  still  in  custody  at  the 
station  house,  in  order,  if  possible,  to  cover  the  ille- 
gality of  such  act  of  the  son ;  the  return  of  the  father 
with  the  son  to  the  station  house,  and  his  there  enforc- 
ing the  warrant ;  these  were  facts  properly  to  be  laid 
before  the  jury  for  their  determination,  whether  the 
illegal  act  of  the  son  had  been  committed  by  the  pre- 
vious authority  of  the  father.  And  if  the  jury  thought 
so,  they  would  be  right,  at  all  events,  in  finding  their 
verdict  for  the  Plaintiff  as  to  that  part  of  the  trespass 
which  was  left  uncovered  by  the  justification.  For  the 
act  of  the  bailiff  in  the  execution  of  a  writ,  t^ugh  not 
justified  by  the  writ,  is  the  act  of  the  sheriff  himself:  as 
where  he  takes  the  goods  of  A.  under  a  warrant  upon  a 
Jin  fa.  against  the  goods  of  B* ;  Doug.  Rep.  40. ;  or,  as 
it  has  even  been  held  (which  !s  a  much  stronger  case), 
where  the  bailiff  makes  an  arrest  after  the  return  of  the 
writ;  2  Esp.  585.  We  therefore  think  the  rule  cannot 
be  supported  in  that  part  of  it  which  prays  that  a  non- 
suit may  be  entered.    But  the  rule,  so  far  as  r^^^        . «- 
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1834.  a  new  trial,  stands  upon  a  different  footing.  For  if  the 
sheriffi  are  entitled  to  a  verdict  upon  the  issue  joined  on 
their  special  plea,  then  it  follows  that,  as  part  of  the 
trespass  complained  of  has  been  covered  by  the  plea  of 
justification,  the  entire  damages  which  have  been  gifen 
by  the  jury  for  the  whole  of  the  trespass  and  imprison* 
ment  cannot  be  supported. 

The  several  &cts  of  that  plea  have,  as  already  ob» 
served,  been  proved  on  the  part  of  the  sheriiflb,  so  as 
to  entitle  them  to  a  verdict  thereon,  unless  the  Plaintiff 
is  at  liberty  to  shew  that  the  original  taking  into  custody 
was  the  act  of  the  sheriffs,  through  their  officer^  and 
that  such  original  taking,  being  illegal  in  itself,  destroys 
the  legality  of  the  subsequent  arrest  under  the  writ  and 
warrant  For  we  are  of  opinion,  as  we  before  decided 
upon  &cts  arising  out  of  this  very  transaction  in  the 
case  of  Barrett  v.  Price  (a),  that  if  the  son  was  acting  in 
aid  of  his  father,  when  he  caused  the  illegal  imprison- 
ment of  the  Plaintiff  in  the  station  house,  and  the 
father  afterwards,  knowing  of  the  iUegality,  availed  him- 
self of  it,  and  proceeded  to  execute  the  warrant  such 
previous  illegality  would  affect  and  run  through  the 
whole  transaction,  and  make  the  subsequent  proceedings 
illegal  also. 

But  the  objection  made  on  the  part  of  the  Defendants, 
the  sheriffs,  is,  that  even  if  such  should  be  the  facts  in 
the  case,  the  Plabtiff  is  not  at  liber^  to  give  them  in . 
evidence  upon  this  state  of  the  pleadings,  as  an  answer 
to  the  Defendants'  pleas  ,*  but  tliat,  if  he  intended  to 
avail  himself  of  them  for  the  purpose  of  converting  an 
act,  legal  in  itself,  into  an  illegal  act,  he  was  bound  by 
the  rules  of  pleading  to  have  replied  those  facts  specially* 
And  we  are  of  that  opinion.  The  traverse,  de  u^wria 
sudp'oprid  absque  residuo  cauicsy  puts  nothing  in  issne^ 
but  each  and  every  fact  alleged  in  the  special  plea,  and 

(d)  2  Moor$  Ss  Scott,  654.    S.  C.  9  Bin^  66B. 


5  WIU.,  IV, ,  887 

not  admitted  in  the  replication.  In  this  case  it  puts  18S4. 
nothing  in  issue  but  whedier  the  assault  and  imprison- 
ment mentioned  in  the  plea  were  committed  under 
odour  of  the  writ  and  warrant  or  not  It  is  true,  that 
under  the  authority  of  the  case  of  Ijica&  v.  NockelU  (a)» 
the  Plaintiff  may  shew  under  that  traverse,  that  the 
sheriff  did  not  act  under  the  writ  at  all;  that,  although 
he  had  it  in  his  possession,  he  acted  at  the  time  for  a 
purpose,  and  with  an  object  entirely  distinct  from  the 
execution  of  the  writ,  and  that  he  only  avails  himself  of 
it  at  the  trial,  as  an  excuse  for  an  illegal  act.  But  there 
is  no  authority  in  that  case  or  any  other,  that  where  the 
sheriff  has  really  acted  under  the  writ  at  the  time,  and 
avails  himself  of  it  in  his  plea,  the  Plaintiff  shall  be 
at  liberty  under  this  replication  to  give  antecedent  matter 
in  evidence  to  render  the  subsequent  arrest  under  the 
writ  illegal.  Such  a  reply,  as  it  appears  to  us,  con* 
fesses  the  arrest  stated  in  the  plea  to  have  been  made 
under  the  writ,  but  avoids  it  by  new  matter  of  fact ;  and, 
therefore,  like  any  other  matter  of  confession  and  avoid- 
ance^ mnst  be  specially  pleaded. 

It  is  well  established,  that  where  the  Plaintiff  seeks  to 
avoid  any  legal  excuse  for  a  trespass,  by  shewing  matter 
subsequent  which  makes  the  defendant  a  trespasser  ab 
initio,  he  is  bound  to  plead  such  matter,  and  cannot 
take  advantage  of  it  under  the  general  traverse,  de 
injurid  s  &c.  (see  the  authorities  collected^  in  1  Sound* 
300.  d»  in  note) ;  and  the  case  appears  to  us  to  be  the 
same  upon  principle,  whether  the  act  done  by  the  De- 
fendant is  precedent  or  subsequent  to  the  execution  of 
the  writ;  and  the  reason  is  undoubtedly  the  same  in 
each  case,  viz.  that  the  Defendant  ought  not  to  be  taken 
by  surprise  at  the  trial. 

Upon  the  ground,  therefore,  that  the  present  damages 
are  entire  for  the  whole  trespass  committed,  and  that 


'JhJcO^ 


J^       (o)  \0 Bingh.XSS. 
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IBS^.       the  Plaintiff  is  not  entitled  upon  the  present  state  of 

the  pleadings,  to  recover  such  damages  for  the  arrest 

^"*'*  and  imprisonment  which  actually  took  place  under  the 
PuK.  writ,  we  think  there  must  be  a  new  trial  to  ascertain 
the  amount  of  damages  for  the  taking  to  the  police 
station,  which  forms  the  precedmg  illegal  arrest  and 
imprisonment,  in  case  the  jury  shall  be  of  opinion  that 
such  previous  illegal  arrest  is  brought  home  to  the 
sheriffs.  And  we  think  the  costs  of  the  former  trial 
should  abide  the  event  of  the  second. 

Rule  absolute. 


Nov.  25.  Dennett  v.  Pass  and  Barton. 

A  rent  charge  ^l^HIS  was  an  action  of  replevin  tried  before  Bayley  B., 
iruishedby  a  Chester  Spring  assizes,  1883,  when  a  verdict  was 

devise,  to  the  found  for  the  Defendants,  subject  to  the  opinion  of  the 
W^^^»^      Court  upon  the  following  case: — 
land  out  of  The  declaration  was  for  the  taking  the  goods  and 

which  the  chattels  of  the  Plaintiff  in  the  township  of  TAehoall^  in 
issoes  nou  ^^^  parish  of  Runcorn  and  county  of  Chester.  There 
withstanding    were  two  avowries  by  the  Defendant  Mary  Barton  in 

t^T^  "  ^^^  ^^"  "8*^^*  ""^  *®  Defendant  Pass  as  her  bailiff- 
made  over  The  first  avowry  justified  the  taking  as  for  a  distress  for 
and  above  the  gix  years'  arrears  of  an  annuity  or  rent  charge  of  200i 
2.  W^ii  a  ^^^^^"S  ^"^  ^^  ^^  places  in  which,  &c«  among  other 
charge  on  the  property,  and  alleged  to  be  due  to  the  said  Defendant 

land  18  dw,    j^^^  Barton  by  virtue  of.  a  settlement  in  bar  of  dower 

and  upon  the 

oonstraction     executed  by  her  husband  Thomas  Pickering  in  1775,  with 

of  a  will  it  is   power  to  enter  on  nonpayment     The  second  avowry 
whether  or      justified  the  taking  as  for  a  distress  for  six  years'  arrears 
not  the  test- 
ator meant  to  transfer  ihe  charge  from  the  realty  to  the  personalty,  it  wiDbe  held 
to  continue  a  charge  on  the  land. 
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of  an  animity  or  rent  charge  of  901.  issuing  oat  of  the       1834. 
same  property,  and  alleged  in  the  like  manner  to  be       

di»  to  the  Defendant  M.  Barton  under  the  will  of  her     ^^^■^''*™* 

t). 

hinband.      The  Plaintiff  by  his  pleas  in  bar  denied        Paas. 
that  M.  Barton  was  seised  of  the  annuities. 

Thomas  Pickering  being  seised  in  fee  of  the  premises, 
on  the  dth  and  10th  o(  May  1775,  by  deed  of  settlement 
and  jointure,  in  bar  of  dower,  conveyed  all  his  manor, 
lands,  &c.,  in  Chester  and  Lancaster  to  5.  Egerton  and 
J.  Way^  to  various  uses  during  his  life,  and  after  his 
decease,  to  the  use,  intent,  and  purpose,  that  Mary  ^ 

Pickerings  if  she  survived  him,  should  receive  an  annuity 
of  200/.  a  year.for  life,  payable  out  of  and  chargeable^ 
and  charged  upon  the  said  manor  and  lands,  &c.,  in  the 
name  and  in  nature  of  a  jointure  in  bar  of  dower,  with 
power  of  entfy  to  ilf.  P.  in  case  the  annuity  should  be  in 
anrear:  subject  thereto,  to  the  use  of  such  children  as 
the  said  7.  P.  should  by  deed  or  will  appoint ;  and  in 
default  of  appointment  by  him,  as  ilf.  P.  should  appoint: 
in  de&ult  of  appointment  by  either,  equally  amongst  the 
children ;  and  in  default  of  issue,  to  such  uses  as  T.  P. 
should  by  deed  or  will  appoint,  with  ultimate  remainder 
in  fee  to  T.  P.  and  power  to  T.  P.  to  charge  by  deed 
or  will  to  the  amount  of  15,000/.  subject  to  the  annuity. 

In  June  1775,  T.  P.  by  his  will, — reciting  that  he 
had  conveyed  all  his  real  estates  at  Thehvall  and  else- 
where in  the  county,  of  Chester  and  Lancaster^  unto 
&  Egertoti  and  J.  Way^  upon  the  trusts,  and  to  and  for 
the  purposes  therein  mentioned,  with  a  power  to  raise 
and  appoint  any  sum  or  sums  of  money  not  exceeding 
15,000/.,  or  annuities  as  therein  mentioned,  to  be  paid 
and  applied  by  the  said  5.  Egerton  and  X  Way^  as  he 
shonld  by  his  last  will  and  testament  direct  and  appoint, 
—  *'  charged  all  his  real  estates,  except  the  house  and 
premises  given  to  his  wife  for  life,  with  the  payment  of 
the  sums  of  money  and  annuities  mentioned  in  his 
Will;  and  directed  his  trustees  to  raise  those  sums  of 
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1834.  money  and  annuities  by  mortgage ;"  and,  first,  an  an-* 
nuity  of  20L  to  his  wife,  M,  P.,  for  life,  over  and  above 
what  he  had  already  settled  upon  her.  He  then  devised 
to  his  wife  his  mansion  house  at  Thehoatt  for  life ;  and 
also  the  lands  and  premises  that  he  then  occupied  there, 
being  about  six  or  seven  fields. 

By  a  codicil  of  the  5th  of  December  1775,  after  re- 
voking a  devise  of  his  real  estate  to  T.  P.  of  C,  and 
subject  to  the  specific  and  pecuniary  legacies  in  and 
by  his  said  will,  and  in  that  codicil  bequeathed,  and 
not  thereby  revoked,  he  gave  and  bequeathed  all 
the  rest,  residue,  and  remainder  of  his  personal  estate 
unto  his  nephew  H.  P.,  to  and  for  his  own  proper  use 
and  benefit :  but  if  his  personal  estate  and  effects,  not 
specifically  bequeathed,  should  be  insu£Scient  to  pay  all 
his  just  debts,  funeral  expenses,  and  the  pecuniary 
legacies  therein- before  in  his  said  will  mentioned,  and 
in  case  he  should  happen  to  die  without  issue,  or  there 
being  such,  they  should  happen  to  die  without  issue, 
he  gave  and  devised  all  that  his  manor  or  lordship  of 
Thelwallj  and  all  and  every  his  messuages,  lands,  tene- 
ments, and  hereditaments,  situate,  lying  and  being  in 
Thelwall  aforesaid,  or  elsewhere,  and  every  part  and 
parcel  thereof,  with  their  and  every  of  their  appur- 
tenances, subject  to  the  provisions  which,  in  and  by  the 
said  will,  he  bad  made  for  his  loving  wife,  to  the  several 
uses,  intents,  and  purposes  thereinafter  mentioned;  that 
is  to  say,  to  the  use  of  his  said  nephew,  H.  P.,  for  life, 
remainder  to  his  issue  in  tail,  with  power  to  H.  P.  to 
jointure;  so  as  such  limitation  or  appointment  of  such 
jointure  should  be  without  prejudice  to  the  provision 
which,  in  and  by  his  said  will,  he  had  made  for  bis 
loving  wife. 

By  a  second  codicil,  he  provided  that  as  he  had  left 
his  dear  Mrs.  Pickering  the  hall  of  ThchmU^  and  all  the 
lands  he  then  held,  for  her  life;  and  as  it  was  not  in- 
tended she  should  cut  down  any  timber  on  the  premises. 
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so  it  was  his  will  and  intention  that  she  should  have        1834>. 
timber  from  the  premises  she  was  to  occupy,  or  any 
other  part  of  the  estate,   for  gates  and   stiles,  or  to 
repair. 

On  the  23d  otjidy  1776,  the  said  Thomas  Pickering 
died,  without  having  altered  or  revoked  the  said  will 
and  codicils,  leaving  his  wife,  the  Defendant,  who  afber- 
wards,  by  another  marriage,  became  M.  Bat-ton^  him 
surviving  and  without  issue. 

After  his  death  the  Defendant,  M,  Barton^  entered 
into  or  continued  in  possession  under  and  by  virtue  of 
the  said  devise  of  the  mansion  house  and  out  houses  at 
Thelwallj  which  the  testator  lived  in  at  the  time  of 
making  his  will,  with  the  garden,  orchard,  fields,  and 
also  the  lands  and  premises  which  the  testator  occupied 
at  the  time  of  making  his  said  will,  being  about  six  or 
seven  fields,  and  took  and  enjoyed  the  rents  and  profits 
from  thence  hitherto. 

The  mansion-house  and  premises  were,  and  still  are, 
a  part  of  the  said  manor  or  estate  of  Thelwall^  upon 
which  the  said  annuity  of  200/.  was,  by  the  said  inden- 
tures of  lease  and  release,  charged.  No  payment  had 
been  made  for  the  six  years  preceding  the  distress,  to 
the  Defendant  Mary  Barton^  in  respect  either  of  the 
said  annuity  of  200/.,  or  of  the  said  annuity  of  20/. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  said  annuity  or  rent-charge  of  200/.  was  ex- 
tinguished by  the  devise  to  the  said  M.  Barton  of  a 
part  of  the  premises  upon  which  the  annuity  was 
charged,  or  out  of  which  the  rent-charge  was  to  issue ; 
and  by  the  acceptance  of  ilf*  Barton  of  that  devise. 

If  the  Court  should  be  of  opinion  that  the  annuity  was 

not  extinguished,  then  the  verdict  was  to  stand  for  the 

defendant's  arrears  of  1200/.;  but  if  the  Court  should 

be  of  opinion  that  the  annuity  was  extinguished,  then 
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1854.        a  second  question  arose,  whether  the  defendants  were 

justified  in  making  the  distress  in  respect  of  the  annuity 

''^™'  of  201.  granted  to  the  Defendant,  M.  Barton^  by  the 
Pass.  above  recited  will  and  codicils ;  and  if  the  Court  should 
be  of  that  opinion,  the  verdict  was  still  to  stand  for  the 
Defendants,  but  the  arrears  were  to  be  reduced  to  ISO/. 
If  the  Court  should  be  of  a  contrar}'  opinion,  the  verdict 
entered  for  the  Defendants  was  to  be  set  aside,  and  a 
verdict  entered  for  the  Plaintiff,  with  SL  damages. 

This  case  was  argued  twice.  In  Trinity  term  by 
J.  Jervis  for  the  avowant,  and  Uqyd  for  the  Plaintiff, 
and  in  Michaelmas  term  by  Toddy  Serjt  for  the  avow- 
ant, and  Uqyd  for  the  Plaintiff. 

Arguments  for  the  avowant  The  £00/.  annuity  was 
not  extinguished  by  the  devise  of  a  portion  of  the  land 
on  which  it  was  charged.  It  is  true,  that  if  a  party  who 
has  a  rent-charge  issuing  out  of  land  purchase  any  part 
of  the  land,  the  rent-charge  is  said  by  Littleton  to  be 
extinguished :  Lit.  s.  222.  But  the  .word  purchase^ 
though  said  by  the  text-writers  to  include  all  modes  of 
acquisition  except  descent,  could  not  have  been  used  by 
Littleton  in  so  wide  a  sense,  but  must  rather  have  been 
applied  to  conveyances  arising  exclusively  out  of  the 
spontaneous  act  of  the  party.  A  devise  was  not  a  mode 
of  conveyance  known  at  common  law ;  and  it  transfers 
the  estate  partly  by  operation  of  law  and  partly  by  act 
of  the  party ;  for  to  some  purposes  the  estate  is  in  the 
devisee  before  acceptance.  Now,  in  dower,  the  act  of  the 
widow  concurs  with  the  act  of  law,  and  yet  the  incidence 
of  dower  does  not  extinguish  a  rent-charge  belonging  to 
the  widow;  Co.  Lit.  150.  a,;  the  rent-charge  shall  be 
apportioned.  And  other  instances  are  pointed  out  by 
Lord  CokCf  where  the  rent  shall  be  apportioned,  not- 
withstanding a  part  of  the  land  come  to  the  owner  of 
the  rent  partly  by  his  own  act:  Co,  Lit.  147.  b.  148.  a^ 
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Bac*  Abr.  BerU^  N,  A  devise  is  taken  as  a  benevolence :  1834. 
Venunts  case  (a) :  all  the  devisee  does  is  to  concur. 
The  devise  is  not  pleaded  with  an  acceptance;  it  is 
complete  unless  the  devisee  refuses.  In  Knighi  v.  Cal^  Pasb. 
tharpe{b)  and  SUOter  v.  Buck{c\  the  heir  applied  for 
relief  against  a  jointress,  under  circumstances  like  the 
present)  and  was  refused. 

And  this  is  not  so  much  a  rent-charge  as  a  rent  in 
lieu  of  dower.  Lord  Coke  says  a  rent-charge  is  against 
common  right,  and  must  be  strictly  pursued ;  it  is  op- 
posed to  rent  service;  but  a  rent  for  jointure  stands  on 
the  same  footing  as  dower,  which  is  favoured  in  law. 

Secondly,  it  is  clear  that  the  devisor  did  not  intend 
that  this  annuity  should  be  extinguished.  The  devise 
is  expressly  given  over  and  above  what  is  provided  by 
the  settlement.  The  power  of  charging  the  land  was, 
in  its  creation,  subject  to  the  wife's  annuity :  the  testator 
devises  under  the  power,  and  he  could  only  charge 
subject  to  the  power.  The  will  is^  in  fact,  only  the 
execution  of  the  power,  and  so,  may  be  said  to  form 
part  of  the  original  deed:  VenaUes  v.  Morris,  (d) 

At  all  events,  the  devise  was  a  regrant  of  the  annuity* 
Lord  Cote  says  {Co.  UL  147.  &),  **  If  the  grantee  of  a 
rent-charge  purchase  parcel  of  the  land,  and  the  grantor 
by  deed  reciting  the  said  purchase  of  part,  granteth 
that  he  may  distreyne  for  the  same  rent  in  the  residue 
of  the  land,  this  amounteth  to  a  new  grant,  and  the 
same  rent  shall  be  taken  for  the  like  rent,  or  the  same 
in  quantity.  And  so  it  is  if  a  man  by  deed  granteth  a 
rent-charge  out  of  his  land  to  a  man  for  life^  and  grant*^ 
eth  further  by  the  same  deed  that  he  and  his  heires 
may  distreyne  in  the  land  for  the  same  rent,  this 
amounteth  to  a  new  grant  of  a  rent  in  fee  simple." 

As  to  the  annuity  of  20/.,  the  objection  of  extinguish'^ 

(a)  ^Rep.S.  (c)  Maseiey,256, 

(b)  1  rem.  3417.  (d)  7  T.  R.  347. 
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1834.       ment  does  not  arise»  the  charge  being  on  pr(^rty  other 
than  that  devised  to  the  wife. 


Arguments  for  the  Plaintifil  The  devisee  was  a 
purchaser  in  the  ordinary  sense  of  the  word.  She  was 
not  bound  to  take  possession,  and  by  electing  to  take 
under  the  will  she  took  by  her  own  act,  and  not  by 
operation  of  law. 

As  to  the  devisor's  intention,  it  is  immaterial  what 
his  intention  was.  The  question  is»  what  are  the  1^1 
rights  of  the  parties  after  the  annuitant  has  taken  as  a 
purchaser,  part  of  the  lands  charged.  And  the  devise 
does  not  appear  to  have  been  made  under  the  power  in 
the  marriage  settlement;  for  that  settlement  contmns  a 
power  to  charge  and  a  power  to  devise ;  the  testator,  in 
his  will,  recites  the  power  to  charge,  and  charges,  bat 
does  not  advert  to  the  power  to  devise. 

Nor  can  the  devise  be  construed  as  a  re»grant  of  the 
annuity  for  which  the  Defendants  have  avowed ;  Uiat  an«> 
nuity  is  described  in  the  avowry  as  an  annuiQr  charged  on 
all  the  testator's  lands*  whereas  the  re-grant  now  set  up  is 
a  grant  of  an  annuity  charged  on  all  the  testator's  lands, 
minus  that  portion  of  them  devised  to  the  avowant. 

With  respect  to  the  annuity  for  20/.,  it  is  a  charge  on 
the  personalty  and  not  on  the  land.  By  the  power  in 
the  marriage  settlement,  the  devisor  had  an  alternative, 
either  to  charge  the  land,  or  raise  15,000/.  in  a  gross 
sum :  having  adverted  to  that  power,  having  directed  his 
trustees  to  raise  the  annuity  by  mortgage,  and  having 
given  no  power  of  distress,  he  must  be  taken  to  have  in* 
tended  a  charge  on  the  personalty:  Mamell  v.  BUdce^{a) 

In  reply  it  was  urged,  that  the  language  of  the  plead* 
ings  did  not  exclude  the  supposition  of  a  re-grant,  for 
the  avowry  set  out  the  original  deed  of  settlement;  and 

(o)  4D(W.P.C.248. 
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the  will  being  the  execution  of  the  power  given  by  the        1834. 
deed,  operated  upon  all  the  lands  the  testator  had  at  the 
time  of  its  execution. 

As  to  the  annuity  for  20/.,  it  was  expressly  charged 
on  the  land ;  the  direction  to  mortgage  was  only  by  way 
of  further  security.  Distress  is  incident  to  such  a 
charge,  whether  expressed  in  the  devise  or  not :  Buttery 
V.  Robinson*  {a) 

Cur.  advm  vidt. 

TiNBAL  C.  J.  The  questions  which  have  been  argued 
in  this  case  are  two:  one,  whether  Mary  Barton  the 
avowant,  was  seised  of  the  annuity  or  yearly  rent-charge 
of  200/.  per  annum  for  her  life,  at  the  time  of  the  dis- 
tress made;  the  other,  whether  she  was  seised  of  the 
annuity  or  yearly  rent-charge  of  20/.:  both  which 
questions  are  raised  by  traverses  for  that  purpose,  in 
the  pleas  in  bar  by  the  Plaintiff  to  the  avowries. 

As  to  the  annuity  or  rent-charge  of  200/.,  the  ques*^ 
tion  is,  whether  it  is  extinguished  by  the  devise  to  the 
grantee  of  the  annuity  of  part  of  the  land  out  of  which 
such  annuity  or  rent-charge  issues,  coupled  with  the 
acceptance  of  such  devise.  And  we  are  of  opinion  that 
such  18  the  necessary  legal  consequence  to  be  drawn 
from  the  facts  stated  in  the  case. 

•  By  the  settlement  made  in  May  1775,  the  avowant, 
thai  the  wife  of  Mr.  Pickerings  became  seised  for  the 
term  of  her  natural  life  of  a  rent-charge  or  annuity  of 
200/.  per  annum,  issuing  out  of  the  manor  of  Thelwallf 
and  the  lands  belonging  to  the  same;  and  under  the 
will  of  the  settlor,  who  died  within  a  year  after  the  set- 
tlement made,  she  became  entitled,  for  the  term  of  her 
natural  life,  to  the  mansion-house  at  Thelwall  and  the 
lands  occupied  therewith,  being  part  of  the  premises  out 

(a)  $Bingh.S9^. 
n  j>  4 
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1854.        of  which  the  rent-charge  issued,  into  which  she  entered 
after  her  husband's  death. 

The  rule  of  law  is  laid  down  in  Lf/.  s.  222.  in  these 
termsi  **  If  a  man  hath  a  rent-charge  to  him  and  his 
heirs,  issuing  out  of  certain  land,  if  he  purchase  any 
parcel  of  this  to  him  and  his  heirs,  all  the  rent-charge 
is  extinct,  and  the  annuity  also,  because  the  rent-charge 
cannot  by  such  manner  be  apportioned/*  And  the 
reason  of  this  rule  of  law  is  very  fully  explained  by 
Lord  Chief  Baron  Gilbert^  upon  feudal  principles.  See 
his  Treatise  on  Refiis^  p.  151. 

On  the  part  of  the  avowant  it  is  contended,  that  the 
present  case  does  not  fall  within  the  principle  above 
laid  down,  upon  several  grounds.  In  the  first  place  it 
is  said,  that  this  is  not  a  purchase  within  the  meaning  of 
the  term  in  the  section  above  referred  to.  But  when  it 
is  considered  that  Littleton  has  before,  in  sect  15.,  de« 
fined  purchase  to  be  *'  the  possession  of  lands  and  tene- 
ments that  a  man  hath  by  his  deed  of  agreement,  into 
which  possession  he  cometh  not  by  title  of  descent  from 
any  of  his  ancestors  or  of  his  cousins,  but  by  his  own 
deed;"  and  when  Lord  Chief  Justice  Coke^  in  his 
commentary  on  that  section,  explains  it  to  be  '*  always 
intended  by  title,  and  most  properly  by  some  kind  of 
conveyance,  either  for  money  or  some  other  consider- 
ation, or  Jreely  of  gift ;  Jbr  that  is  in  law  also  a  pwr^ 
chase^^  there  b  no  ground  for  contending  that  a  devisee, 
who  enters  and  enjoys  the  subject'i'matter  of  the  devise, 
can  be  any  other  than  a  purchaser  within  the  meaning 
of  the  section  first  above  referred  to.  And  again,  Ldi-^ 
tleton  himself,  in  sect  224.,  takes  the  express  distinction 
between  the  case  where  the  land  comes  to  the  grantee 
by  his  own  act,  and  where  by  descent  and  by  course  of 
law ;  in  which  latter  case  the  rent-charge  shall  be  ap- 
portioned. And  as  to  the  cases  cited  by  the  avowant's 
counsel  from  1  Vem.  and  from  Moseletfs  Reports,  they 
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were  not  cases  where  the  heir  or  devisee  of  the  land        1834* 
chose  to  stand  upon  the  strict  legal  doctrine  of  extin- 
gabbment,  but  applied  to  the  court  of  equity  for  aid 
and  assistance  against  the  jointress,  which  was  refused 
by  that  Court. 

It  is  argued  in  the  second  place,  that  the  devise  of 
the  land  is  expressly  made  over  and  above  the  rent* 
charge;  and  that  such  intention  of  the  devisor  ought  to 
prevail ;  but  the  question  before  us  is  not  a  question  of 
intention,  but  a  question  as  to  the  strict  legal  rights  of 
the  parties  under  the  circumstances  of  the  case. 

It  is  then  argued,  that  the  devise  is  made  under  a  power 
given  under  the  same  settlement  which  creates  the  rent-' 
charge,  and  it  is  urged  that  the  case  must  be  considered 
the  same  as  if  the  provisions  of  the  will  made  in  execu* 
tion  of  the  power  had  been  inserted  in  the  settlement 
itself;  in  which  case  it  is  contended,  that  if  the  grant  of 
the  rent-charge,  and  the  conveyance  of  part  of  the  land 
out  of  which  such  rent-charge  issues,  had  been  by  the 
same  deed,  no  ei^tinguishment  could  reasonably  be  sup- 
posed to  take  place.  No  authority  is  cited  for  this  posi- 
tion; and  even  admitting  the  law  to  be  correctly  stated, 
upon  reference  to  the  will,  the  devise  in  question  does 
not  appear  to  be  made  under  the  power  of  appointment 
reserved  to  the  settlor  in  the  event  of  his  dying  without 
issue^  but  to  take  effect  out  of  the  ultimate  remainder  in 
fee  limited  to  him  by  the  settlement:  for  the  power 
recited  in  the  will  is  the  power  to  charge,  and  not  any 
power  to  appoint  by  deed  or  will;  the  charge  on  the 
estate  is  therefore  made  in  execution  of  the  power  so 
recited,  but  the  devise  of  the  lands  is  not  made  under 
any  power  at  all,  but  is  a  direct  devise  of  the  land 
itself. 

It  is  urged  lastly,  that  whatever  may  be  the  effect  of 
the  devise  as  to  creating  an  extinguishment,  yet,  the 
will  is  in  effect  a  re-grant  of  the  rent-charge  of  200/.,  as 
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18S4>*  it  treats  that  rent-charge  as  still  actually  subsisting;  for 
the  devise  of  the  rent-charge  of  20/.  is  expressed  to  be 
«  over  and  above  what  I  have  already  settled  upon 
her/'  But  it  is  unnecessary  to  determine  whether  such 
construction  of  the  will  can  be  sustained  or  not ;  for  if 
that  construction  be  adopted^  still  the  rent-charge  of 
200^  per  annum  cannot  be  supposed  to  issue  out  of 
those  lands  which  by  the  will  are  expressly  devised  to 
the  wife,  but  out  of  the  residue  of  the  lands  from  which 
it  was  made  to  issue  in  its  original  creation.  It  is  not, 
therefore,  the  rent-charge  described  in  the  avowry, 
which  is  made  to  issue  out  of  the  manor  and  all  the 
lands  of  Thelwall,  for  it  issues  out  of  the  manor,  and  all 
the  lands,  with  the  exception  of  those  devised  to  the 
widow  of  the  testator. 

As  to  the  annuity  of  200/.  therefore,  we  think  the 
issue  upon  the  seisin  of  the  rent-charge,  as  taken  upon 
these  pleadings,  ought  to  be  found  for  the  PlaintiflFI 

As  to  the  rent-charge  of  20/.  first  devised  by  the  will 
of  Thomas  Pickering,  inasmuch  as  the  devise  is  so  worded 
as  to  make  the  rent  issue  out  of  all  the  lands,  save  and 
except  those  devised  by  the  same  will  to  the  wife,  it  is 
free  from  the  objection  taken  as  to  the  rent  charge  of 
200/.  But  the  objection  taken  to  the  seisin  of  this 
rent-charge  is,  that  although  at  first  it  is  made  a  charge 
upon  the  realty,  yet  the  proper  construction  of  the 
codicils  to  the  will  is,  to  transfer  it  from  the  realty  to 
the  personal  estate.  We  think,  however,  this  is  far 
from  being  clear;  the  construction  of  the  will  being 
quite  compatible  with  the  continuance  of  the  rent^harge 
of  20/.  per  annum  as  a  charge  upon  the  land.  Inas- 
much, therefore,  as  the  original  charge  on  the  land  is 
clear,  and  the  exemption  of  the  land  from  this  charge, 
and  the  transfer  of  it  to  the  personalty  is  subject  to 
considerable  doubt  and  difficulty,  we  think  it  must  be 
held  still  to  continue  a  charge  upon  the  land« 
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The  result  is,  that  we  think  judgment  ought  to  be        18d4f« 
given  for  the  Plaintiff,  on  the  issue  raised  as  to  the 
seisin  of  the  200/.  rent  charge ;  but  for  the  avowant,  as 
to  the  rent  charge  for  20/.  per  annum. 

Judgment  accordingly. 


Bedford  and  Others,  Assignees  of  Daniel  Aus-     JViw*25. 
TIN,  a  Bankrupt,  v.  Brutton  and  Others. 

f^OVENANT.   The  Plaintiffs,  as  assignees  of  ^ftf/m,  Plaintiff  and 

declared,  that  by  an  indenture  of  the  25th  of  July,  Defendanta 
.  .  were  mem*:* 

1827,  between  Austin  of  the  one  part,  and  the  Defend-^  i)ers  of  a 

ants  and  Henry  Parry^  deceased,  of  the  other,  —  after  joint  stocik 

reciting  that  the  Defendants  and  Patiy  on  behalf  of  pi^tiff ' 

themselves  and  the  other  members  of  a  society,  called  agreed  to 

the  J^ritish  Building  Society,  had  agreed  with  Austin  to  J5efe!£lti» 

take  on  lease  a  parcel  of  ground  described  in  the  in-  aa  truateea  for 

denture,  to  build  forty  houses  on,  according  to  the  stipula^  ^he  company; 

tions  therein-after  contained, — <^u5^m  covenanted  with  the  covenanted  to 

Defendants  and  Parry^  that  when  the  houses  should  be  pay  him  rent; 

built  to  the  approbation  of  Austiti^  he  would,  at  the  re-  *°^!*^,"r 

parate  ueedj 

quest  of  the  other  parties  to  the  indenture,  grant  a  lease  Plaintiff  and 
of  the  land  and  erections  to  such  persons  as  they  or  the  ^^  ^^^ 
major  part  of  the  members  of  the  society,  for  the  time  ^^  company 
bein^  should  require,  at  certain  rents  therein  specified  s  covenanted  to 
that  in  consideration  of  the  premises  the  Defendants  and  ^£™^^*^ 
Parry  covenanted  with  Austin  to  pay  him  the  rents  until  for  acti  done 
the  leases  should  be  granted :    that  by  virtue  of  the  in-  hy  them  as 
denture  the  Defendants  and  Parry  entered  into   the      Held'thiit 
premises ;  but  before  the  leases  were  granted,  or  ought  Plaintiff,  not-* 
to  have  been  granted,  failed  to  pay  the  rents.  J^^"**"^^"* 

The  defendants  set  out  the  indenture  upon  oyer,  by  member  of 

the  compan^^ 

^  -^  K>  /D  An  i)      ^  might  sue  Defendants  on  their  covenants 
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which  it  appeared  that  there  was  a  proviso  for  re-entry 
by  Austin^  in  case  the  buildings  were  not  finished  by  a 
certain  specified  time ;  and  also  that  Austin  should  re- 
sume a  portion  of  the  land  and  make  a  corresponding 
abatement  in  the  rents  if  forty  shares  in  the  society 
were  not  taken  witliin  a  given  period.  They  then 
pleaded  that  by  another  deed  of  the  same  date  with  the 
former,  and  made  between  the  Defendants  and  Pony 
of  the  one  part,  and  Austin^  and  the  several  other 
persons  whose  names  and  seals  were  thereto  subscribed 
and  set,  of  the  other  part,  and  also  by  certain  articles 
of  agreement  (set  out  in  the  plea  and  referred  to  and 
confirmed  by  the  deed),  Austin  and  the  several  other 
persons  mentioned  in  that  deed,  had  formed  themselves 
into  a  society  called  the  British  Building  Society,  for 
the  purpose  of  erecting  a  number  of  houses,  not  exceed* 
ing  forty,  to  be  paid  for  out  of  a  fund  to  be  raised  by 
the  monthly  subscriptions  of  the  members :  that  Austin 
had  agreed  to  demise  the  land  on  which  the  houses 
were  to  be  built,  at  certain  stipulated  rents,  to  be  paid 
at  certain  stipulated  times;  and  that  the  agreement  for 
the  leases  should  be  made  to  and  executed  by  the  trus* 
tees  of  the  society  in  trust  for  the  benefit  of  the  members 
thereof,  until  the  completion  of  the  same :  that  the  deed 
contained  a  covenant  on  the  part  of  all  the  members  of 
the  society,  that  for  the  better  indemnifying  the  trustees, 
each  of  the  members  would,  when  called  upon  at  their 
general  meetings,  (to  be  held  quarterly),  do  and  perform 
all  such  acts  as  might  be  necessary  for  indemnifying  the 
trustees  from  all  loss  and  damage  they  might  sustain  in 
execution  of  the  trusts. 

The  plea  then  averred,  that  the  society  in  the  in- 
denture in  the  plea  mentioned,  and  the  society  in  the 
articles  of  agreement  in  the  plea  mentioned,  were  one 
and  the  same  society;  that  Austin  was^  during  all  the 
time  aforesaid,  a  member  thereof;  and  that  tlie  Defend- 
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ants  and  Pmry  entered  into  and  made  the  covenants  in 
the  declaradon  mentioned,  by  and  on  behalf  of  them- 
selves and  Austin  and  others,  the  members  thereof  as 
aforesaid,  and  for  their  use  and  benefit,  and  at  their 
request  and  not  otherwise. 

In  a  second  plea  the  Defendants  alleged,  that  at  the  time 
of  the  making  the  indenture  in  the  declaration  mentioned, 
Austin  was  a  member  of  the  Building  Society  in  the  de- 
ckration  mentioned,  and  held  and  was  possessed  of  divers, 
to  wit,  four  shares  therein:  that  the  Defendants  made  and 
entered  into  the  several  covenants  therein  contained  by 
and  on  behalf  of  themselves  and  Austin  and  others  the 
members  thereof,  and  as  trustees  for  themselves  ^nd 
Austin  and  the  other  persons  as  aforesaid,  and  not  other- 
wise :  and  that  Austin  and  the  said  other  persons  were 
jointly  liable  with  the  Defendants  to  pay  the  damages, 
if  any,  to  be  recovered  by  reason  of  the  alleged  breach 
of  the  said  covenant  in  the  declaration  mentioned. 

The  last  plea  stated,  that  the  Defendants  and  Austin 
were^  amongst  others,  members  and  shareholders  of  the 
British  Building  Society  in  the  declaration  mentioned ; 
that  the  Defendants  were  duly  chosen  and  appointed 
trustees  by  and  on  behalf  of  Austin  and  the  several  other 
members  of  the  said  society ;  and  that  the  Defendants 
executed  the  indenture  in  the  declaration  mentioned,  as 
such  trustees:  that  by  a  certain  indenture  made  and  en- 
tered into  on  the  25th  of  July^  1827,  between  the  De- 
fendants of  the  one  part,  and  Austin  and  the  several 
other  persons  whose  names  and  seals  were  thereunto  sub- 
scribed and  set,  of  the  other  part,  Austin  did,  for  him- 
self, his  executors,  administrators,  and  assigns,  covenant, 
promise,  declare,  and  agree,  with  and  to  the  Defendants, 
their  executors,  administrators,  and  assigns,  that,  for  the 
better  protecting  and  indemnifying  the  trustees  of  the  so- 
ciety from  and  against  all  costs,  damages,  and  expences 
which  they  or  any  or  either  of  them  might  be  put  to  in  and 
about  the  execution  of  the  trusts  thereby  reposed  in  them, 
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he  would,  when  called  upon  at  any  of  their  general  meet* 
ings,  do  and  perform  all  such  acts  as  might  be  necessary 
fully  and  completely  to  indemnify  the  said  trustees  from 
all  loss  or  damage  they  might  sustain  or  be  put  to  in 
and  about  the  execution  of  the  said  trusts.  That  the 
damages  sought  to  be  recovered  by  reason  of  the  sup- 
posed breach  of  covenant  in  the  declaration  mentioned 
were  incurred  by  them,  if  any,  as  such  trustees  as  afore- 
said within  the  true  intent  and  meaning  of  the  said  in- 
denture. 

Upon  demurrer  by  the  Flaintifis  to  the  first  of  these 
pleas,  and  by  the  Defendants,  to  immaterial  replications 
to  the  second  and  last, 


22.  V.  Richards^  for  the  Flaintiflb,  argued  that  the  pleas 
were  ill.  In  order  to  determine  whether  one  deed  shall 
operate  as  a  release  of  another,  we  must  enquire  whether 
the  parties  are  the  same;  whether  the  damages  to  be 
recovered  are  the  same.;  and  whether  it  was  the  intention 
of  the  parties  that  the  deed  should  so  operate.  2  fVms. 
Saund*  47.  b.  note.  Thus,  where  an  obligee  covenants 
not  to  sue  at  all,  the  obligor,  in  order  to  avoid  circiiiQr  of 
action,  may  plead  the  covenant  as  a  release.  In  Laof 
v.  KilUgrew  and  Kytmston  (a),  a  perpetual  covenant  not 
to  take  advantage  of  a  covenant  was  held  to  operate  as 
a  release.  Gawden  v.  Draper  {b)  and  Cage  v.  Adon  (c) 
establish  the  same  principle.  But  in  Dean  v.  NewhaU{d) 
it  was  held,  that  an  obligee  might  sue  one  of  two  joint 
and  several  obligors,  notwithstanding  a  covenant  not  to 
sue  the  other.  And  in  Hutton  v.  Eyre  (e),  a  covenant 
not  to  sue  one  of  two  joint  debtors  was  held  not  to  dis- 
charge the  other.  Solly  v.  Forbes  {g)  is  to  the  same 
effect.    In  Bme  v.  Poidton  (A),  one  of  the  parties  to  a 


(a)  Holt's RepM%.  UMod. 
548.  lLd.Rat/m.6S6.  ZSalk. 
515. 

(6)  2Ventr.Zll. 

(e)  12  Jtfoef.  288. 


(d)  8r.22.  l68. 

(e)  6  Taunt  289- 
{g)  2B.^B.39. 
(h)  2B.SfAdoi.822. 
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deed  was  both  covenantor  and  covenantee;  but  upon 
his  death,  it  was  held,  that  the  intent  being  clear,  the  sur- 
viving covenantees  might  sue  on  the  deed;  sndParkeJ. 
thought  the  action  would  have  been  maintainable  in  bis 
life. 

Now,  here  the  deed  on  which  the  action  is  brought 
was  executed  on  the  same  day  as  the  deed  set  up  in 
answer  by  the  Defendants,  and  it  cannot  be  supposed 
that  so  soon  after  the  execution  of  the  first  deed  for  the 
payment  of  rent  till  the  houses  should  be  built,  the 
covenantee  would  release  the  Defendants  before  a  single 
stone  was  laid.  On  the  contrary,  the  main  object  of 
the  second  deed  was  to  ensure  the  completion  of  the 
building,  and  make  the  first  deed  efiectual. 


18S4. 


Kelly  for  the  Defendants.  Upon  the  deeds  set  out  on 
oyer,  the  Plaintifi* cannot  have  the  judgment  of  the  Court. 
It  is  unnecessary  to  discuss  whether  or  not  the  second 
deed  operated  as  a  defeasance  or  release  of  the  first ;  for 
upon  these  pleadings  it  appears,  that  Austin  was  in 
partnership  with  the  Defendants,  and  that  this  is  in 
effect  an  action  by  one  partner  against  another,  to  re- 
cover damages  out  of  the  partnership  fund.  The  second 
deed  is  not  pleaded  as  a  release,  but  merely  to  shew 
the  existence  of  the  partnership :  and  whether  it  amounts 
to  a  release  or  not,  the  principle  on  which  a  covenant 
not  to  sue  may  be  pleaded  as  a  release,  applies  here. 
Gibbs  C.  J.  says  in  Htitton  v.  Eyrey  **  the  principle  on 
which  the  covenant  not  to  sue  operates  as  a  release  is, 
to  avoid  circuity  of  action,  but  it  goes  no  further:"  and 
with  a  view  to  avoid  such  circuity,  the  Court,  in  that 
case,  looked  to  the  equitable  situation  of  the  parties. 
Here,  if  Austin  or  his  assignees  were  to  recover  against 
the  Defendants  for  rent,  the  Defendants  would  have  a 
cross  action  against  Austin  for  contribution  under  his 
covenant  to  indemniiy  them  as  trustees  for  the  society. 
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The  parties  to  the  two  deeds  are  substantially  the  same; 
and  so  are  the  damages  to  be  recovered;  and  even  in 
Bose  V.  PouUon  it  was  held,  that  if  it  had  appeared  the 
Plaintiff  must  himself  have  contributed  to  the  damages, 
the  action  could  not  have  been  sustained.  The  effect  of 
the  two  deeds  here  is,  an  engagement  by  a  company,  of 
whom  the  Plaintiff  forms  one,  to  pay  him  a  rent  fer 
land  let  by  him  to  the  company;  he  is,  therefore,  at  onoe 
suing  himself,  and  seeking  in  an  action  at  law  to  recover 
damages  out  of  a  partnership  fund  in  which  be  is  him- 
self a  partner.  But  one  partner  cannot  sue  a  firm  of 
which  he  is  member.     Bosanquet  v.  JVray.  (a) 

Again,  the  Defendants  have  a  complete  answ.er  in  a 
court  of  Equity ;  and  in  BottomUy  v.  Brooke  (6),  which 
was  debt  on  bond,  the  defendant  pleaded  that  the  bond 
was  given  for  securing  100/.  lent  to  the  defendant  by 
one  jB.  Chancellor^  and  was  given  by  her  direction  to 
the  plaintiff  in  trust  for  her;  and  that  E.  Chanedkr 
before  the  action  brought,  was  indebted  to  the  defendant 
in  more  money  than  the  amount  of  the  bond:  to  that 
there  was  a  demurrer,  which  was  withdrawn  by  the 
advice  of  the  G)urt.  So  that  the  Court  there  did  not 
look  to  the  person  legally  entitled,  but  to  her  who 
was  beneficially  interested  in  the  bond.  The  autho- 
rity of  this  case  was  afterwards  recognised  in  Budge 
V.  Birch  (c),  where,  to  debt  on  bond,  the  defendant 
pleaded  that  the  bond  was  given  to  the  plaintiff  in  trust 
for  A»j  for  a  debt  due  from  the  defendant  to  ^•,  and 
that  A.f  at  the  time  of  exhibiting  the  plaintiff's  bill, 
was  indebted  to  the  defendant  in  more  money.  The 
plaintiff  demurred,  and  the  Court,  on  the  authority  of 
the  case  of  Bottomley  v.  Brooke^  held  that  to  be  a  good 
plea. 


(a)  6  Taunt,  597. 
(h)  Cited  in  Winch  v.  Kedey, 
1  T.  R.  621. 


(c)  Cited  in  Wind^  v.  Ke^, 
1  r.  22.  621. 
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The  same  principle  was  acted  on  in  Goddard  v. 
Hodges,  (a) 

Cur.  adv.  vuU. 

TxMDAL  C.  J.  The  point  raised  upon  the  pleadings 
in  the  present  action  is  this»  that  it  appears  from  the 
first  special  plea,  that  the  action  is  Tirtuaily  and  sub- 
stantially an  action  of  covenant,  broi^ght  by  the  assignees 
of  one  partner,  who  has  become  bankrupt,  against  three 
of  his  partners,  to  recover  damages  against  them,  to 
which  the  Plaintiff  himself  must  be  contributory  if  he 
sacoeeds ;  and  undoubtedly,  if  this  account  of  the  situ- 
ation of  the  parties  is  correct,  the  action  would  not  be 
maintainable  at  law.  But  upon  looking  at  the  deed 
upon  which  the  action  is  brought,  and  the  deed  set  out 
in  the  Defendant's  plea,  together  with  the  articles  re- 
ferred to  in  the  latter  deed,  and  which  may  be  considered 
as  mcorporated  therein,  we  are  of  opinion  there  is  no 
gnmnd  for  the  objection  which  has  been  made. 

The  deed  upon  which  the  declaration  proceeds,  con- 
tains a  covenant  under  the  seal  of  the  three  Defendants 
and  one  Henry  Parrj/y  since  deceased,  with  Austin 
before  his  bankruptcy,  that  they  would  pay  to  Austin 
the  several  yearly  rents  in  the  indenture  mentioned, 
until  he,  Austin^  should  grant  the  leases  which  he  had 
covenanted  by  that  deed  to  granL  Here,  therefore,  is 
an  express  covenant  for  payment  of  a  certain  sum  under 
the  seal  of  the  Defendants,  and  it  is  unnecessary  to 
observe  that  this  forms  the  fit  and  proper  ground  of  an 
action  of  covenant  in  a  court  of  common  law,  unless 
suffidenc  matter  is  brought  forwards  in  the  plea  to 
avoid  iL 

Now  the  substance  of  the  first  plea  is  this,  that  by 
another  deed  of  the  same  date  with  the  former,  and 


1884. 


VOL.  I. 


(a)  3  Tyrw.  209. 
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made  between  the  Defendants  and  Parry  of  the  one 
part,  and  Austin  and  the  several  other  persons  whose 
names  and  seals  were  thereto  subscribed  and  set  of  the 
other  part,  and  also  by  certain  articles  of  agreement 
set  out  in  the  plea,  and  referred  to  and  confirmed  by 
the  deed,  Austin  and  the  several  other  persons  men- 
tioned in  that  deed  had  formed  themselves  into  a  sodety 
called  the  British  Building  Society,  for  the  purpose  of 
erecting  a  number  of  houses  not  exceeding  forty,  to 
be  paid  for  out  of  a  fund  to  be  raised  by  the  monthly 
subscriptions  of  the  mem'bers ;  that  Austin  had  agreed  to 
demise  the  land,  on  which  the  houses  were  to  be  built, 
on  certain  stipulated  rents,  and  that  the  agreement  for  the 
leases  should  be  made  to  and  executed  by  the  trustees  of 
the  society  in  trust  for  the  benefit  of  the  members  thereof 
until  the  completion  of  the  same.     The  deed  set  out 
in  the  plea  then  contains  a  covenant  on  the  part  of  all 
the  members  of  the  society,  that,  for  the  better  iodem- 
nifying  the  trustees,  each  of  the  members  would,  when 
called  upon  at  their  general  meetings,  do  and  perform 
all  such  acts  as  might  be  necessary  for  indemnifying  the 
trustees  from  all  loss  and  damage  they  might  sustain  in 
execution  of  the  trusts. 

The  first  observation  that  arises  on  this  state  of  the 
pleadings  is,  that  if  we  hold  the  action  to  be  not  main- 
tainable, we  defeat  the  very  object  and  intention  of  the 
parties.  The  object  was  that  Austin^  who  was  an  equal 
contributor  to  the  common  funds  of  the  society  by  bis 
monthly  subscriptions,  with  the  other  members,  and 
who,  besides  that  contribution,  gave  up  his  land  for  the 
general  purposes  of  the  society,  should  receive  an  an- 
nual remuneration  for  the  use  of  his  land  in  the  shape 
of  rent,  separate  and  distinct  from  his  profits  as  a 
member  of  the  society ;  and  in  order  to  avoid  the  diffi- 
culty of  any  direct  agreement  between  himself  and  each 
of  the  other  members,  he  covenants  with  the  trustees  to 
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grant  the  leases  when  the  houses  shall  be  finished,  and 
they  covenant  with  him,  on  the  other  hand,  to  pay 
certain  annual  sums  in  the  meantime.  Unless,  there- 
fore, some  unanswerable  objection  can  be  brought  for- 
ward against  the  maintenance  of  this  action  upon  the 
covenant,  the  intention  of  the  parties  will  be  best  effected 
by  allowing;  it  to  be  maintainable.  It  is  objected  that 
the  damages  recovered  for  the  breach  of  covenant  will 
be  borne  out  of  the  common  fund  in  which  Austin  is 
interested.  The  answer  is,  that  the  damages  are,  in  the 
first  instance^  to  be  borne  by  the  Defendants,  who  are 
to  be  indemnified  at  a  future  and  uncertain  time  in 
such  manner  as  the  members  of  the  society,  at  a  general 
meeting,  shall  direct.  The  rent  is  reserved  at  certain 
stipulated  times,  —  the  meetings  of  the  society  are  to  be 
held  quarterly.  It  never  was  intended  that  the  landlord 
should  wait  till  the  quarterly  meeting,  when  the  day  of 
payment  occurred  before  it. 

It  is  argued,  that  to  avoid  circuity  of  action,  the 
present  action  is  not  maintainable ;  for  if  the  Plaintiffs 
recover  on  the  covenant  made  with  Austin^  the  Defend- 
ants may  recover  back  again  from  him  the  damages  they 
have  sustained.  But  this  is  not  so ;  for  each  member 
has  covenanted  only  to  do  what  he  shall  be  called  upon 
to  perform  at  a  general  meeting,  in  order  to  indemnify 
the  trustees.  The  agreement,  therefore,  between  Austin 
and  the  Defendants,  differs  from  an  agreement  between 
partners  in  two  important  points, — the  damages,  when 
recovered  by  the  Plaintiff,  do  not  go  to  any  partnership 
fond,  but  are  his  own  separate  property ; — and  the  da- 
niages  are  not  to  be  paid  out  of  any  partnership  fund, 
but  by  the  trustees  on  their  personal  contract. 

The  cases  of  Budge  v.  Birch^  and  Boitomly  v.  Brooke^ 

referred  to  by  the  Defendants'  counsel,  go  no  further 

than  this,  that  the  courts  of  law  will  so  far  take  notice  of 

the  existence  of  a  trust,  as  to  let  in  against  the  plaintiff, 

£  E  2 
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the  trustee,  that  which  would  be  a  valid  defence  against 
the  cestwf  que  trust.  But  those  cases  have  never  been 
extended ;  and  they  certainly  furnish  no  authority  for 
considering  the  cestiy  que  trusts  the  Defendants  upon 
the  record,  where  such  a  proceeding  would  defeat  the 
whole  object  of  the  parties.  And  the  case  of  Andrtnos 
V.  Ellison  {a)f  is  a  strong  authbrity  to  shew  that  this 
action  is  maintainable :  there,  in  an  action  of  covenant 
upon  a  policy  under  the  seal  of  the  defendants,  it  ap- 
peared upon  the  record,  that  the  defendants  were  jointly 
interested  with  the  plainti£P  in  the  funds  which  were 
ulUmately  to  satisfy  the  plaintiff's  loss  by  fire ;  and  it 
was  held,  that  the  defendants  were  liable  on  their  express 
covenant  that  the  plaintiff  should  be  entided  to  a  remu- 
neration out  of  the  society's  funds  in  case  of  loss  by 
fire.  Upon  the  whole,  we  think  the  present  action 
maintainable,  and  give  judgment  for  the  Plaintiffs. 

Judgment  for  the  Plaintiffs. 


(a)  6  B.  Moore,  199- 


Nw.6. 


Blount  t;.  Pearman. 


T^EBT  by  lessor  against  lessee  for  a  penalty  incurred 
by  a  breach  of  covenant     A  verdict  having  been 
found  for  the  Plaintiii^ 


A  lease  cou- 
taineda  de- 
mise of  two 
separate 
farms,  with 

dums  difffer-  iMdUm  Seijt.  moved,  upon  leave  given  at  the  trial, 
lag  from  each  to  enter  a  nonsuit,  on  the  ground  that  the  lease  con- 
other  ;  a  re- 
servation of  a  separate  rent  in  respect  of  each  farm,  and  separate  oovenants, 
some  applying  to  one  farm,  some  to  the  other.  The  lessee  entered  on  the  whole 
at  one  time :  Held,  that  one  ad  fxUorem  stamp  for  the  amount  of  both  rente  was 
sufficient. 
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taining  the  covenant  had  no  sufficient  stamp,  and,  there- 
fore, ought  not  to  have  been  received  in  evidence. 

The  lease  contained  a  demise  of  two  separate  farms, 
with  two  kabendtimsy  differing  from  each  other  in  du- 
ration; a  reservation  of  two  distinct  rents  —  one  in 
respect  of  each  farm ;  and  separate  covenants,  some 
applying  to  one  farm  and  some  to  the  other.  The  lessee 
entered  on  the  whole  at  the  same  time.  There  was 
ont  ad  valorem  stamp,  calculated  upon  the  united  amount 
of  the  two  rents. 

Ijudlaa>  contended  that  there  should  have  been  two 
stamps;  one  for  each  of  the  rents  reserved,  which 
would  have  yielded  a  larger  amount  of  duty ;  or,  at  all 
events,  the  single  stamp  should  have  been  for  that  larger 
amount  The  lease  contained  in  effect  two  demises ; 
and  if  the  higher  rate  of  duty  might  thus  be  eluded, 
there  would  be  no  limit  to  the  number  of  demises  which 
might  be  contained  in  a  single  instrument,  for  the  purpose 
of  defrauding  the  revenue. 

In  Boase  v.  Jackson  {a\  where  a  single  stamp  was 
held  sufficient  upon  a  lease  of  a  slate  pit  at  B.  and 
stone  quarries  at  C,  there  was  only  one  habendum  i 
and  in  Cosier  v.  Ccwling  (6),  Jlderson  J.  said  the  lease 
was  held  to  be  properly  stamped,  <*  because  it  appeared 
that  possession  could  not  be  given  of  the  stone  quarries 
at  the  same  time  with  the  slate  pit,  nor  till  the  time 
mentioned  in  the  lease." 


1834. 
Blount 

PSARMAN. 


TiNDAL  C.  J.  I  am  not  able  to  say,  with  a  sufficient 
degree  of  certainty,  that  the  case  of  Boase  v.  Jackson 
has  been  wrongly  decided ;  or,  sufficiently  to  distinguish 
this  case  from  that,  to  grant  a  rule  for  entering  a  nonsuit 
This  appears  to  me  to  be,  virtually  and  substantially, 
one  transaction :    there  is  one  landlord  and  one  tenant  | 


(a)  3  J?.  <S^  J?.  185. 


(6)  lBingh.4i5G. 
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BifOUNT 

V. 

Pbabmjjt. 


the  whole  premises  are  demised  together  in  one  contract, 
at  one  and  the  same  time.  It  is  truey  there  are  two 
rents  reserved :  one  in  respect  of  on^  part  of  the  premises 
demised,  another  in  respect  of  the  other;  and  that  the 
terms  upon  which  these  premises  are  granted,  differ. 
But  I  think  we  should  be  interfering  with  many  tran»- 
actions  which  are  perfectly  &ir  in  the  ordinary  case  of 
landlord  and  tenant,  if  we  were  to  grant  the  rule  on 
that  ground.  It  is  no  uncommon  thing  that  different 
parts  of  premises  should  be  entered  upon  at  different 
periods  of  the  year,  —  the  arable  land  at  one  time,  the 
meadow  and  pasture  ground  at  another,  and  the  build- 
ings at  a  third;  and  the  habendum  is  to  have  and  to 
hold  the  arable  from  such  a  time  to  such  a  time,  and 
the  meadow  fix)m  such  to  such  time-  But  unless  the 
parties  mean  that  these  should  be  separate  transactions, 
one  stamp  must  be  deemed  sufficient. 

The  rest  of  the  Court  concurring,  a  rule  as  to  this 
point  was 

Refused. 
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REGULA  GENERALIS. 

Whereas  inconvenience  hath  arisen  by  reason  of  the 
attomies  practising  in  this  court  not  having  made  any 
entry  of  their  admission  as  attomies,  and  of  the  taking 
out  of  their  annual  certificates  in  the  book  kept  for  that 
purpose  by  the  clerk  of  the  warrants : 

And  whereas,  by  the  custom  and  rules  of  this  court 
every  attorney  ought  to  pay  to  the  clerk  of  the  warrants 
or  his  deputy,  his  termage  fees,  being  eight  pence  in 
every  term,  one  moiety  of  which  forms  the  fund  for  the 
support  of  the  criers  of  this  court: 

And  whereas  complaint  has  been  made  to  us,  that 
of  late  such  payments  have  been  much  neglected : 

It  is  ordered,  That  every  person  admitted  an  attorney 
of  this  court,  not  having  already  entered  such  his  ad-> 
mission,  and  also  every  attorney  hereafter  to  be  admitted, 
shall  forthwith  enter  his  admission,  and  shall  cause  his 
annual  certificate  to  be  on  or  before  the  first  day  of 
Easier  term  in  every  year,  entered  with  the  said  clerk 
of  the  warrants,  which  entries  shall  in  all  cases  where 
the  annual  certificate  has  been  already  entered  in  one 
of  the  courts,  be  made  without  fee  or  reward;  and  shall 
at  the  same  time  pay  and  discharge  all  his  arrears  of 
termage  fees. 

N.  C.  TiNDAL. 

S.  Gaselee. 
•S.  Vaughan. 

I.  B.  BoSANQUEt. 

END   OF   MICHAELMAS  TERM. 
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iir  T^B 
FIFTH   YEAR   OF  THE   REION   OF  \VILLIAM  IV. 


The  Judges  who  sat  in  Banc  during  this  term  were^ 

TiNDAL  C.  J.  VAUaHAN  J. 

Park  J.  Bosanquet  J. 


Jan.  1^.  DaBBS  V.  HUMPHRIES* 

Sheriff's  costs  TTNDER  ^  JL  fa.  against  HumpkrieSt  the  sheriff  of 

"w  ^^'  Sussex^  on  the  25th  of  February  1 834,  seized,  among 

9  *  other  things,  goods  of  Firminger  and  jfylmore  iu  the 

house  of  Hkmphrtes^  without  any  express  instrqctkms 

from  Dabbs. 

On  the  7th  of  May^  the  sherifl^  without  recurring  to 
DabbSf  applied  to  this  court  under  the  interpleader  act; 
when  an  issue  was  directed  between  Dabbs  on  the  one 
side,  and  Firminger  and  jfylmore  on  the  other. 

On  the  28d  of  May f  by  the  consent  of  all  parties,  the 
goods  were  sold  under  the  JU  fa,^  and  the  produce  of 
them  paid  into  court,  to  abide  the  order  of  the  Court 
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On  the  7th  of  Jfi^,  Dabbs  abandoned  all  claim  to  ihe        1885. 
goods;  and  under  the  order  of  a  judge^  1162.  2s.  was 
paid  out  of  court  to. Firmingerf  and  12/.  to  Ajflmore^  in 


Da 

respect  of  their  several  claims,  leaving  in  court  only  the   Humfbbibs* 
sum  of  11/.  6s. 


Ciarkson^  on  the  part  of  the  sheriff,  obtained  in  Trinihf 
term  a  rule^  calling  on  Dabbs,  Firmnger,  Aylmore,  and 
Humphries  to  shew  cause  why  this  11/.  6s^  should  not 
be  paid  out  of  court  to  the  sheriff,  towards  covering  the 
expenses  incurred  by  the  sheriff  in  the  sale  otHumphriei% 
goods  seised  under  the^.y&.;  and  why  the  Plaintiff 
should  not  repay  the  sheriff  the  sum  paid  to  the  auctioneer 
for  conducting  that  sale,  together  with  15/.,  the  expenses 
of  keeping  possession  of  the  goods,  and  the  sheriff  costs 
of  the  application  on  the  7th  of  May  and  on  the  present 
occasion. 

Bompas  Seijt.  on  the  part  ofFirtninger  and  Aylmoref 
contended  that  if  the  sheriff  were  entitled  to  any  of  these 
costs,  he  must  seek  them  at  the  hand  of  Dabbs. 

Barstam  for  Dabbs  insisted,  that  under  the  circum- 
stances of  the  case,  the  sheriff  was  entided  to  no  costs. 
He  had  taken  the  goods  upon  hb  own  responsibility, 
in  the  dbcharge  of  his  own  duty,  and  without  being 
prompted  by  Dabbs.  He  should  have  proceeded  with 
more  caution}  and,  at  all  events,  should  have  applied 
to  Dahbs  for  instructions,  before  he  incurred  the  expense 
of  coming  to  this  Court. 

Clarksoni  Dalbs  having  allowed  an  issue  to  be  raised 
in  respect  of  goods  to  which  he  knew  he  had  no  claim, 
and  having  omitted  to  put  in  his  disclaimer  till  two 
months  after  the  rule  of  the  7th  of  May,  ought  at  all 
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1885.        events  to  pay  the  sheriff  the  expenses  of  sale  and  of 
keeping  possession. 

TiNDAL  C.  J.  The  justice  of  the  case  requires,  that 
this  rule  should  be  made  absolute  for  allowing  the  sheriff 
the  costs  of  the  sale,  and  of  keeping  possession  from  the 
7th  of  May  till  the  time  of  the  sale.  And  under  the 
circumstances  of  the  case,  those  costs  must  come  from 
the  pocket  of  the  Plaintiff.  From  the  time  of  the  ap- 
plication to  this  Court  on  the  7th  of  May  to  the  time 
of  the  sale,  the  sheriff  clearly  became  the  agent  of  the 
Plaintiff,  for  the  object  of  turning  the  goods  in  question 
into  money,  with  a  view  to  the  payment  of  the  Plaintiff's 
debt.  The  sheriii^  also,  and  Firminger  and  Jbflmare^  are 
entided  to  receive  from  him  the  costs  of  this  application. 

The  rest  of  the  Court  concurred. 

Rule  absolute  accordingly. 


^on.  14.  Cranch  V.  White. 


R.  being  em.   'T'ROVER  for  a  bill  of  exchange  of  200/.,  dated  July 

ployed  to  YSih  1838,  drawn  by  the  Plaintiff  on  and  accepted 

procure  a  bill  . .  •' 

of  exchange     t)y  James  Plimpton^  payable  four  months  after  date;  and 

tobedis-  indori$ed   by  the  Plaintiff,   by  Bqyn  and  Co*,  and  by 

««int«l  for  f^^^ 

PlainUff, 

instead  of  The  Defendant  acted  as  clerk  to  his  mother,  who 

doing  80,  in-  carried  on  the  business  of  a  coal-merchant.  Roberts^ 
doned  it,  and 

placed  it  in  the  hands  of  Defendant,  who  was  clerk  to  a  cieditor  of  JL  JV- 
fendant  carried  tlie  bill  to  R,'b  account  with  his  creditor,  and  though  afterwards 
apprised  of  the  circumstances  under  which  R,  held  the  bill,  refused  to  restore  Hi 
Held>  that  Defendant  was  liable  to  Plaintiff  in  trover, 

/  9^  8)  .r.  ////.  /    / 
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who  was  employed  by  the  Plaintiff  to  get  the  bill  dis- 
connted)  owed  the  Defendant's  mother  a  considerable 
sum  for  coals,  and  instead  of  procuring  the  bill  to  be 
discounted,  indorsed  it,  and  placed  it  in  the  hands  of  the 
Defendant,  who  carried  it  to  the  credit  of  Robertas  ac« 
coant  with  his  mother. 

The  Defendant  was  afterwards  apprised  that  Roberts 
had  only  been  employed  to  get  the  bill  discounted,  and 
was  requested  to  give  the  bill  up ;  but  he  refused  to  do 
so^  saying,  he  had  placed  it  to  his  mother's  account. 

The  acceptor  afterwards  refused  payment  to  the  De- 
fendant or  his  mother. 

At  the  trial  before  Tindal  C.  J.,  a  verdict  was  found 
for  the  Plaintiff,  which 


1835. 


Atcherley  Seijt.  moved  to  set  aside,  on  the  ground  that 
the  action  ought  to  have  been  brought  against  the 
mother  of  the  Defendant,  and  not  against  the  Defend** 
ant;  that  if  the  Plaintiff  had  declared  in  assumpsit  on  an 
alleged  contract  to  discount  the  bill  or  to  redeliver  it, 
the  action  must  have  been  against  the  mother  the  prin- 
cipal, and  not  against  the  Defendant,  who  was  only  her 
clerk,  and  known  at  the  time  to  Roberts  to  be  so ;  and 
that  the  Plaintiff  by  declaring  in  trover  instead  of  as- 
sumpsU^  could  not  vary  tlie  liability  of  the  parties.: 
Paaell  v.  Lcyton  {a\  Jennings  v.  RwidaU.  (&}  Secondly, 
that  the  refusal  to  deliver  up  the  bill,  did  not  amount  to 
evidence  of  conversion  of  the  bill  by  the  Defendant;  for 
he  had  not  the  legal  control  over  the  bill,  which  was  in 
his  custody  merely  as  clerk  or  agent,  and  not  on  his  own 
account.  If  this  bill  had  been  paid  by  the  acceptor,  an 
action  for  money  had  and  received  would  not  have  lain 
against  the  Defendant,  it  must  have  been  brought  against 
the  mother*   Thus  in  Stephensv.  Badcock{c)y  an  attorney 


(a)  ^N.R.  S65.       (6)  8  T.  R.  335.       (e)  3B.S^  AM.  354. 
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1 8S5.  who  was  accustomed  to  receive  certain  dues  for  the  PlaiiH 
tilF  his  client)  went  from  home,  leaving  his  clerk  at  the 
office.  The  clerk,  in  the  absence  of  his  master,  received 
money  on  account  of  the  above  dues  for  the  client  (which 
he  was  authorised  to  do),  and  gave  a  receipt  signed  by 
the  clerk  for  his  master.  The  master  was  in  bad  cir- 
cumstances when  he  left  hpme,  and  never  returned;  but 
it  did  not  appear  that  his  intention  so  to  act  was  knowa 
at  the  time  of  the  payment  to  the  clerk.  The  derk 
afterwards  refused  to  pay  the  money  over  to  the  client, 
and  on  assumpsit  brought  against  him  for  money  had 
and  received,  it  was  held,  that  the  action  did  not  lie; 
for  that  the  defendant  received  the  money  as  the  agent 
of  his  master,  and  was  accountable  to  him  for  it ;  the 
masteri  on  the  other  hand)  being  answerable  to  the  client 
for  the  sum  received  by  the  clerk. 

In  the  present  case  there  is  no  privity  of  contract 
between  the  Plaintiff  and  Defendant ;  and  if  the  Defend- 
ant be  not  liable  in  assumpsit^  neither  is  he  in  trover. 

TiNDAL  C.  J.  Two  objections  have  been  made  to 
the  verdict  in  this  cause,  which  has  been  given  for 
the  Plaintiff:  first,  that  according  to  the  facts  proved 
at  the  trial,  the  action  has  been  misconceived,  and 
should  have  been  assumpsit  instead  of  trover  /  and,  se- 
condly, that  even  if  trover  lies,*  the  action  should  have 
been  brought  against  the  Defendant's  mother,  for  whose 
benefit  the  note  was  received. 

With  respect  to  the  first  objection,  that  the  action 
should  have  been  conceived  in  contract  instead  of  tortj 
let  us  see  what  are  the  facts.  The  Defendant  acted  as 
clerk  to  his  mother,  who  carried  on  the  business  of  a 
coal-merchant:  Roberts^  who  was  employed  by  the 
Plaintiff  to  get.  the  bill  discounted,  owed  to  the  Defend- 
ant's mother  a  considerable  sum  for  coals ;  and  instead 
of  procuring  the  bill  to  be  discounted,  indorsed  it  and 
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phoed  it  in  the  hands  of  the  Defendant,  who  carried  it 
to  the  credit  of  Robertas  account  with  his  mother.  The 
Defendant  was  afterwards  apprised  that  Boberts  had 
only  been  employed  to  get  the  bill  discounted,  and  was 
requested  to  give  the  bill  up ;  but  he  refused  to  do  so, 
saying  he  had  placed  it  to  his  mother^s  account.  The 
acceptor  afterwards  refused  payment  to  the  Defendant 
or  his  mother. 

What  evidence  is  there  here  of  any  contract  on  the 
part  of  the  Defendant  ?  But  it  is  said  that  if  the  ac- 
ceptor had  paid  the  bill,  {he  Defendant's  mother  would 
hare  been  liable  to  the  plaintiff  in  an  action  of  assump^ 
tit  for  money  had  and  received;  and  that  a  plaintiff 
cannot,  by  changing  the  form  of  action,  deprive  a  de- 
fendant of  any  advantage  to  which  he  is  fairly  entitled. 
I  agree  in  the  latter  proposition.  In  Paaodl  v.  Layton^ 
it  was  held,  that  to  an  action  on  the  case  in  the  form  of 
iart^  against  one  of  several  joint  owners  of  a  ship,  for 
not  safely  conveying  goods  which  had  been  delivered  to 
him  by  the  pUintiff  for  that  purpose^  the  defendant 
might  plead  in  abatement  that  the  goods  were  delivered 
to  him  and  his  partners  jointly,  and  that  his  partners 
were  not  sued.  So  in  Jennings  v.  BundaUj  it  was  held, 
that  a  plaintiff  could  not  convert  an  action  founded  on 
a  contract  into  a  iori^  so  as  to  charge  an  infant  defend-' 
ant;  and  that,  therefore,  where  the  plaintiff  declared- 
that  at  the  defendant's  request  he  had  delivered  a  mare 
to  the  defendant  to  be  moderately  ridden,  and  that  the 
defendant  maliciously  intending,  &c.,  wrongfully  and 
injuriously  rode  the  mare  so  that  she  was  damaged,  &c., 
the  defendant  might  plead  his  infancy  in  bar,  the  action 
being  founded  on  a  contract. 

Those  two  cases,  however,  do  not  decide  that  the  . 
fonn  of  action  had,  under  the  circumstances,  been  mis- 
coQoeived,   and  that  the  plainti£&,  as  it  is  contended 
here^  ought  to  have  been  nonsuited,  but  merely  that  the 
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18S5.  defendants  were  entitled  to  be  let  into  the  same  defence 
as  if  the  actions  had  proceeded  on  the  contract  What 
difference  would  it  have  made  to  the  Defendant  in  this 
action,  —  what  better  answer  would  he  have  had  to  the 
charge  made  against  him,  even  if  the  Plaintiff  had  de» 
clared  upon  an  implied  contract  to  redeliver  the  bill  ? 

Then,  if  the  action  be  not  misconceived  in  trover, 
has  the  Defendant  been  improperly  sued  instead  of  his 
mother  ?  The  general  rule  is,  that  in  actions  of  tort  all 
persons  concerned  in  the  wrong  ars  liable  to  be  charged 
as  principals.  In  Perkins  v.  Smith  (a),  it  was  held  that 
trofoer  lay  against  a  servant  who  disposed  of  goods  the 
property  of  another  to  his  mastei^'s  use^  whether  he  had 
any  authority  or  not  from  his  master  for  so  doing.  It 
was  objected  that  the  action  was  improperly  brought 
against  the  servant  Smithy  who  acted  wholly  in  that  mat- 
ter for  his  master,  and  that  the  conversion  was  found  to 
be  to  the  use  of  his  master,  which  was  the  gist  of  an  ac- 
tion of  traoer ;  —  that  applies  to  the  point  now  under 
discussion; — and  Lee  C.  J.  said,  <^  the  point  is,  whether 
the  defendant  is  not  a  tort-foasoTy  for  if  he  is  so^  no 
authority  that  he  can  derive  from  his  master  can  excuse 
him  from  being  liable  in  this  action."  To  apply  that 
doctrine  here,  the  son  standing  in  bis  mother's  shop, 
cannot  justify  a  wrong  under  any  authority  from  his 
mother. 

Next,  it  is  said  there  was  no  evidence  of  any  conver- 
sion. But  a  demand  and  refusal,  when  not  met  with  any 
counter  evidence,  amounts  to  a  conversion.  Lord  Cake 
says  (6),  **  That  if  ^.  brings  an  action  against  B.  upon 
trooer  and  conversion  of  plate,  jewels,  &c.,  and  the  de- 
fendant pleads  not  guilty,  now  it  is  good  evidence  j^n'ma 
Jade  to  prove  a  conversion,  that  the  plaintiff  requested 
the  defendant  to  deliver  them,  and  he  refused;    and, 

(a)  ir<to.S28.  (6)  10  ilcp.  56. 
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therefore^  it  shall  be  presumed  that  he  has  converted        ISS5. 
them  to  his  own  use.*'     Here  the  note  was  bailed  to  the        " 
Defendant,  and  his  refusal  to  return  it,  on  demand,  was  ^^ 

evidence  whence  the  jury  might  find  a  conversion*     So       Whitb. 
in  1  Boll.  Abr.  5.  1.  45.     **  Si  home  trove  mes  biens  et 
conust  eux  destre  mon  biens,  et  jeo  eux  demand  de  luy, 
et  il  refuse  et  denie  a  eux  deliverer  a  moy,  ceo  est  un 
conversion  en  ley.*' 

According,  therefore,  to  the  facts  in  evidence  before 
the  jury,  I  think  this  action  was  maintainable;  that  it 
was  properly  hrought  against  the  Defendant ;  and  that 
any  justification  of  his  conduct  as  the  agent  of  his 
mother  falls  to  the  ground  on  the  authority  of  Per- 
Uns  V.  Smithy  which  has  been  confirmed  in  Stevens  v. 
Ehoaa.{a) 

Pakk  J.  The  effect  of  the  decision  in  Powell  v. 
Layton  is  only  that  the  defendant  shall  not,  by  the 
mere  form  of  action,  be  deprived  of  any  just  answer  he 
has  to  the  plaintiff's  claim.  And  in  all  the  cases  ad- 
verted to  by  the  Chief  Justice,  the  circumstances  were 
more  favourable  for  the  defendant  than  in  the  present 
acdon.  In  Stephens  v.  ElwaU^  Le  Blanc  J.  was,  at  the 
trial,  impressed  with  the  notion  which  has  now  been 
advanced  on  behalf  of  the  defendant,  but  he  afterwards 
acknowledged  he  had  been  mistaken.  And  Lord  EUen'^ 
borough  said,  **  The  only  question  is,,  whether  this  is  a 
conversion  in  the  clerk,  which  undoubtedly  was  so  in 
the  master.  The  clerk  acted  under  an  unavoidable 
ignorance,  and  for  his  master's  benefit,  when  he  sent 
the  goods  to  his  master;  but,  nevertheless,  his  acts  may 
amount  to  a  conversion : "  —  Here  the  Defendant  acted 
with  full  knowledge  of  the  circumstances,  and  yet  per- 
sisted in  holding  the  note  in  discharge  of  Bobert^s  debt 

(a)  4fM.S^S.259. 
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1885«  to  his  mother:  -—  ^  For  a  person  is  guilty  of  a  conyer- 
sion  who  intermeddles  with  my  property  and  disposes  of 
it;  and  it  is  no  answer  that  he  acted  under  authority 
from  another,  who  had  himself  no  authority  to  dispose 
of  it" 

That  was  a  much  harder  case  against  the  defendant 
than  the  present ;  but  it  has  always  been  recognised  as 
law,  and  was,  with  the  preceding  decisions,  confirmed 
in  Alexander  v.  Sondhy.  (a) 

Vaughan  J.  I  think  the  rule  ought  to  be  refused. 
This  is  an  action  oftrooerj  and  all  the  requisites  of  such 
an  action  have  been  complied  with.  There  can  be  no 
doubt  that  the  note  was  the  property  of  the  Plainti£& 
that  it  came  into  the  hands  of  the  Defendant,  and  that 
he  refused  to  restore  it,  or  apply  it  in  the  manner  re- 
quired by  the  owner.  And  as  to  his  being  a  servant  to 
his  mother,  if  he  has  a  knowledge  of  what  was  done, 
he  is  liable  to  the  Plaintiff. 

In  Stevern  v.  Badcock^  the  derk  had  received  various 
sums  from  the  plaintiff,  and  with  the  plaintiff^s  assent 
had  carried  them  to  his  master's  account,  so  that  they 
could  no  longer  be  distinguished  by  any  earmark,  and 
the  action  was  in  assumpsU ;  but  if  it  had  been  a  bag  of 
money,  and  be  had  refused  to  deliver  it,  it  had  been 
held  in  trooer  a  conversion. 

•  In  Saxby  v.  Wynne  (£),  where  A»  deposited  goods  with 
JB.,  and  then  sold  them  to  C,  and  afterwards  directed 
JB.  to  deliver  the  goods  to.Z). ;  it  was  held  that  jB.  was 
not  guilty  of  a  conversion  in  delivering  them  to  D. 
But  there,  A.  was  the  rightful  owner  when  he  de- 
posited the  goods  with  B.:  whereas,  in  the  present  case^ 
Roberts  had  never  any  right  to  indorse  the  bill  to  the 
Defendant. 

(a)  5B.SfAkL  247.  (6)  Starkie,  Evid.  84S.  (last  edit) 
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BosANgUET  J.  Here  there  was  a  wrongful  appro- 
priaUon  of  the  Plaintiff's  property,  with  a  knowledge  on 
the  part  of  the  Defendant  that  the  appropriation  was 
wrongful,  and  that  amounts  to  a  conversion. 

As  to  the  form  of  action,  assuming  that  an  action  on 
contract  would  lie,  the  only  consequence  would  be, 
not  to  exonerate  the  Defendant,  but  merely  to  enable 
him  to  object  to  the  non-joinder  of  his  mother,  as 
Defendant. 

Rule  refused* 
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V. 

Whim. 


Laythoarp  V.  Bryant. 


Jan.  16. 


T^HE  declaration  stated  that  the  PJaintiff  on  the  Sd  Plaintiff  put 

December  1832J,  in  London^  by  one  Thomas  Rossj  his  "P  ^P  ^®  ^7 

auctioneer  and  agent  in  that  behalf,  caused  to  be  put  up  jg^gg  of  pre- 

and  exposed  to  sale  by  public  auction  a  certain  lease  of  a  mises^  which 

certain  house,  shop,  and  premises,  for  a  certain  unexpired       ocf^pied 

n  p  -r  ^  M  assignee  of 

term  of  twenty-five  years  from  Lady-day  then  last,  upon  the  lease,  sti- 

and  subject  to  the  following,  amongst  other  conditions  P'lla'ing  ^^^ 

of  sale:  that  is  to  say,  that  the  purchaser  should  have  ^ytitle prior 

and  accept  an  assignment  of  the  lease  under  which  the  to  the  lease. 

vendor  held  the  premises,  —  and  which,  agreeably  to  ^'^  *"  ^^^'i^^* 

'     ^  J         against  a  pur- 

a  clause  in  the  lease,  was  to  be  furnished  by  the  solicitor  chaser  for  not 
for  the  lime  being  of  the  original  ground  landlord,  at  completing 
the  purchaser's  expense,  on  completing  the  purchase  j^  i^hich  **^' 
agreeably  to  the  said  conditions,  —  and  should  not  re-  action  Plain- 
qidre  the  production  of  any  title  prior  to  such  lease:  ^^^^^ 
that  the  purchaser  should  pay  into  the  hands  of  the  sessed  of  the 

lease.  Held, 
the  Defendant  having  rejected  the  abstract^  that  Plaintiff  was  bound  to^^xfty.e  the 
oLgcntJofi  of  tbg  I^Rft  by  calling  the  attestinj^  witness^  and  that  it  was  notW* 
fictent  to  prove  the  assignment  to  Plaintiff.  ~  ' 
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auctioneer  twenty-five  per  cent,  in  part  of  the  purchase 
money ;  that  if  he  should  fail  to  comply  with  the  con- 
ditions of  sale,  the  deposit  money  should  be  forfeited 
to  the  vendor,  who  should  be  at  liber^  to  proceed  to 
another  sale  without  notice  to  the  purchaser ;  that 
whatever  deficiency  might  arise^  together  with  all 
charges  attending  the  same,  should  immediately  aiter 
such  result,  be  made  good  by  the  defaulter;  and  in  case 
of  the  nonpayment  of  the  same,  the  whole  should  be 
recoverable  by  the  vendor,  as  for  liquidated  damages, 
without  the  necessity  of  previously  tendering  an  assign- 
ment to  the  purchaser.  That,  on  the  exposure  to  sale 
of  the  premises  on  the  3d  of  December  18SS,  at,  &c. 
the  Defendant  became  and  was  the  highest  bidder  for, 
and  then  and  there  became,  and  was  in  due  manner 
declared  to  be,  the  purchaser  of  the  premises  with  the 
appurtenances  as  aforesaid,  at  and  for  a  certain  large 
sum  of  money,  to  wit,  the  sum  of  441Z.:  and  thereupon 
the  Defendant  afterwards,  to  wit,  on,  &c.,  at,  &c.,  signed 
a  memorandum  of  agreement  in  writing,  that  he  had  that 
day  purchased  the  premises  for  the  sum  of  441/.,  subject 
in  every  respect  to  the  said  conditions  of  sale.  That  the 
Defendant  then  and  there,  in  consideration  of  the  pre- 
mises, and  that  the  Plaintiff,  at  the  special  instance  and 
request  of  the  Defendant,  had  then  and  there  undertak^i 
and  faithfully  promised  the  Defendant  to  perform  and 
fulfil  all  things  in  the  said  conditions  of  sale  con- 
tained on  the  part  of  the  vendor  to  be  performed  and 
fulfilled,  undertook,  and  then  and  there  faithfully  pro- 
mised the  Plaintiff,  to  perform  and  fulfil  ever}'  thing  in 
the  said  conditions  of  sale  on  his  part  and  behalf^  as 
such  purchaser  as  aforesaid,  to  be  performed  and  ful- 
filled. That  although  the  V\B\ii\\S  xx>as  possessed  of  such 
lease  as  aforesaid^  for  the  said  unexpired  term  in  the 
conditions  mentioned,  and  did  afterwards,  to  wit,  on, 
&c.,  at,  &C.,  produce  such  lease  to  the  Defendant,  and 
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then  and  there  requested  the  Defendant  to  accept. an 
assignment  thereof;  and  although  the  then  solicitor 
for  the  original  ground  landlord  was  always  from  the 
time  of  such  sale  hitherto  ready  and  willing  to,  and 
did  afterwards,  to  wit,  on,  &c.,  at,  &c.,  furnish  and  pre- 
pare an  assignment  of  the  said  lease;  and  although  the 
Plaintiff  was  always  ready  and  willing  to  execute  such 
assignment,  and  thereby  to  assign  the  said  lease  to  the 
Defendant  at  the  expense  of  the  Defendant,  on  his 
paying  the  said  purchase  money  according  to  the  said 
terms  and  conditions  of  sale,  to  wit,  at,  8^c. ;  and  al- 
though the  Plaintiff  was  always  after  the  said  sale  ready 
and  willing  to  perform  the  said  conditions  of  sale  in  all 
things  therein  contained  on  his  part  to  be  performed 
and  fulfilled;  whereof  the  Defendant  then  and  there  had 
notice ;  yet  the  Defendant,  not  regarding  the  said  terms 
and  conditions  of  sale,  nor  his  said  agreement,  or  pro* 
mise  and  undertaking,  but  contriving  and  fraudulently 
intending  craftily  and  subtilely  to  deceive  and  defraud 
the  Plaintiff  in  that  respect,  did  not  nor  would,  although 
he  was  afterwards,  to  wit,  on,  &c.,  at,  &c.,  requested 
so  to  do,  accept  such  assignment  of  the  said  lease,  or 
pay  or  cause  to  be  paid  to  the  Plaintiff  the  residue 
of  the  said  purchase  money,  or  any  part  thereof;  but 
then  and  there  wholly  neglected  and  refused  so  to  do, 
and  then  and  there  wholly  refused  then  or  at  any  other 
time  to  complete  the  said  purchase.  That  thereupon  the 
Plaintiff  afterwards,  to  wit,  on,  &c.  according  to  and 
by  virtue  of  the  said  conditions  of  sale,  again  exposed  the 
said  tenements  to  sale  by  public  auction,  under  and  sub- 
ject to  certain  terms  and  conditions  of  sale,  and  the  same 
were  then  and  there  at  such  last-mentioned  exposure  to 
sale  as  aforesaid  resold  for  a  much  less  price  or  sum  of 
money  than  the  said  price  or  sum  for  which  the  same 
had  been  so  sold  to  the  Defendant,  to  wit,  for  the  sum 
F  F  2 
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1835.        of  I94Z.  Ss.;  whereby  there  then  and  there  was  a  de- 

■        ficiency  between  the  said  price  for  which  the  tenements 

Laythoabp    ^gj.^  g^  g^jj  ^^  ^^j  agreed  to  be  purchased  by  the 

Bbyant.  Defendant,  and  the  said  price  for  which  the  same  were 
so  sold  on  such  resale,  to  a  large  amount,  to  wit,  to  the 
amount  of  246/.  1 5s.;  and  the  charges  attending  such 
resale  as  aforesaid,  then  and  there  amounted  to  a  certain 
other  large  sum  of  money,  to  wit,  the  sum  of  28/.  Os.  lOd.; 
yet  the  Defendant,  further  disregarding  the  said  con- 
ditions of  sale,  and  his  said  promise  and  undertakii^ 
had  not,  although  he  was  afterwards,  to  wit,  on,  &C.,  at, 
^  &c.,  requested  by  the  Plaintiff  so  to  do,  as  yet  paid  the 

said  sums  of  246/.  155.  and  28/.  05.  ]0(/«,  or  either  of 
them  or  any  part  thereof,  but  so  to  do  had  hitherto 
wholly  refused,  and  still  did  refuse,  to  wit,  at.  See. 

The  Defendant  pleaded  the  general  issue,  on  which 
issue  was  joined. 

At  the  trial  before  Park  J.,  it  appeared  that  the  De- 
fendant had  purchased  the  premises  for  441/.,  at  an 
auction,  on  the  Sd  of  December  1833;  that  he  signed  a 
memorandum  of  the  purchase,  but  being  known  to  the 
auctioneer  was  not  required  to  pay  any  deposit.  Oq 
the  12th  of  December  J  the  vendor's  solicitor  sent  him  an 
abstract  of  the  vendor's  title,  when  the  Defendant,  say- 
ing he  had  only  bid  at  the  vendor's  request,  refused  to 
complete  the  purchase,  and  returned  the  abstract.  An 
assignment  of  the  lease,  prepared  by  the  solicitor  of  the 
ground  landlord,  was  then  sent  to  the  Defendant;  this 
he  also  returned,  still  refusing  to  complete  the  contract, 
but  making  no  objection  to  the  title. 

The  vendor  thereupon  sold  the  premises  again  for 
194/.  Ss.f  and  brought  this  action  to  recover  the  dif- 
ference between  that  sum  and  441/.,  the  price  which  the 
Defendant  had  agreed  to  pay. 

The  Plaintiff  proved  that  he  had  himself  occupied  the 
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premises  under  an  assignment  of  the  original  lease :  the 
execution  of  this  assignment  he  proved  by  an  attesting 
witness,  but  no  proof  was  offered  of  the  execution  of 
the  lease  itself,  the  Plaintiff  relying  on  Thompsofi  v. 
Miles  {a\  where,  in  an  action  for  refusing  to  complete 
the  purchase  of  a  house  with  a  right  of  way,  it  was  held 
that  the  plaintiff  should  not  be  put  to  prove  the  exe- , 
cution  of  the  deeds  granting  the  right  of  way.  But 
Crosby  v.  Percy  {b)  being  cited  in  answer  to  this,  the 
learned  Judge  directed  a  nonsuit,  on  the  ground  that 
proof  of  the  due  execution  of  the  lease  was  essential  to 
the  Plaintiff's  case. 


1885. 


Bompas  Serjt.  having,  pursuant  to  leave  given  at  the 
trial,  obtained  a  rule  nisi  to  set  aside  this  nonsuit  and 
enter  a  verdict  for  the  Plaintiff  instead, 

fVikle  Serjt.  and  Busby  shewed  cause.  The  Plaintiff's- 
occupation  under  the  assignment  was  not  sufficient  to 
exonerate  him  from  proving  the  execution  of  the  lease 
of  which  he  had  averred  himself  to  be  in  possession. 
Even  the  acknowledgment  of  the  lessor  that  he  had 
executed  it,  would  not  have  dispensed  with  the  regular 
proof  of  execution :  Johnson  v.  Mason,  (c)  In  Vacher 
V.  Cocks  (d\  it  was  held  that  a  party  producing,  at  the 
trial  of  a  cause,  a  deed  which  had  been  some  months  in 
his  possession,  was  not  excused  from  proving  the  exe- 
cution because  he  received  such  deed  from  the  adverse 
party,  who  formerly  claimed  a  benefit  under  it.  And 
in  Crosby  v.  Percy^  which  is  subsequent  to  Thompson  v. 
Milesj  it  was  held  that  an  assignee  of  a  lease,  to  shew 
his  interest  in  the  premises,  was  bound  to  prove  the 
execution  of  the  lease,  and  all  the  mesne  assignments. 


(a)  lEip.\M. 
(6)  1  Campb.  303. 


(c)  lEsp.Sg. 

(d)  1 


B.S!AiM.l4i5. 
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Purvis  V.  Bayer  (a)  is  also  an  authority  that,  in  an 
action  on  the  sale  of  a  lease,  the  execution  of  the  lease 
niust  be  proved ;  and  it  may  be  inferred  that  the  Plain- 
tifif  in  this  case  contracted  to  give  such  proof,  since  he 
stipulates  not  to  be  called  on  to  prove  any  title  prior  to 
the  lease.  The  only  exceptions  to  the  strict  rule  as  to 
the  proof  of  deeds  are  where  the  instrument  is  more 
than  thirty  years  old,  and  where,  upon  the  requisition  of 
one  party,  it  is  produced  by  his  adversary,  who  takes  an 
interest  under  it :  Pearce  v.  Hooper,  (b) 


Bompas  and  Steer  in  support  of  the  rule. 

The  question  in  Purvis  v.  Bayer  was,  whether  the 
Plaintiff  should  produce,  not  whether  he  should  prove 
the  instrument  in  question.  In  Thompson  v.  JiCleSy 
Lord  Kenyon  said,  ^'  He  would  never  allow  it,  that 
where  the  question  was  respecting  a  title,  that  the  party 
should  be  called  upon  to  prove  the  execution  of  all  the 
deeds  deducing  a  long  title;  that  it  was  never  mentioned 
in  the  abstract,  or  expected  in  making  out  a  title  in  any 
case  of  a  purchase,  more  particularly  where  possession 
bad  accompanied  them;"  he  therefore  admitted  them 
without  proof  of  the  execution.  And  that  case  was 
not  referred  to  in  Crosby  v.  Percy ;  nor  was  Nash  v. 
Turner  {c),  where  it  was  held,  that  where  there  had 
been  an  assignment  by  deed,  it  was  sufficient  to  prove 
the  assignment  by  the  subscribing  witness,  without  call- 
ing the  witness  to  the  original  deed ;  and  Lord  Kenyon 
said,  ^'  that  it  was  sufficient  to  prove  by  the  subscribing 
witness  the  execution  of  the  assignment,  for  the  assign- 
ment having  adopted  the  original  deed  in  all  its  parts, 
it  became  as  one  deed,  and  proof  of  it  was  therefore 
sufficient  for  the  whole." 


9  Price,  488. 
8  Taunt.  60. 


(c)  lEsp.fil7. 
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The  authority  of  Thompson  v.  Miles  is  adopted  in 
the  treatises,  as  furnishing  the  true  rule  of  practice,  (a) 

TiUDAL  C.  J.  This  case  may  be  decided  on  the 
simple  circumstances  before  the  jury,  without  layinj^ 
downan^jggififaLcttle  as  to  the  proof  in  cases  of  this 
kind,  or  militating  against  the  doctrines  laid  down  in 
any  of  the  cases  that  have  been  cited. 

Generally  speaking,  on  occasion  of  purchases  of  this 
nature,  an  abstract  is  delivered,  on  which  a  correspond- 
ence or  communication  by  word  of  mouth  takes  place  ; 
and  in  most  cases,  the  question,  if  any  arises,  is  on  the 
law  as  it  affects  the  title  disclosed.  Under  such  cir* 
cumstances,  a  party  having  admitted  the  deeds  to  be 
authentic,  and  the  legal  effect  of  them  as  to  title  being 
the  only  matter  in  dispute,  is  not  permitted  to  turn 
round  at  the  trial  and  require  proof  of  the  genuineness 
of  the  deeds  themselves. 

"In  t£e  present  case,  nothing  has  taken  place  but  a 
bare  deliveryiof  the  abstract ;  no  correspondence  or  com- 
munication on  points  of  title ;  nothing  which  shews  an 
intention  or  has  the  legal  effect  on  the  part  of  the  De* 
fendant  of  admitting  the  fyenuineness  of  the  deed. 

The  question,  therefore,  is,  whether  when  the  De* 
fendant  is  called  on  to  complete  the  purchase  of  a  lease 
of  which  the  Plaintiff  declares  himself  tq^ be  In  pos- 
session, the  Plaintiff  is  not  bound  to  substantiate  that 
all^tion  by  the  ordinary  mode  of  pro^.    ^  **     "" 

In  actions  on  the  sale  of  chattels,  bare  possession  is, 
generally  speaking,  prima  facie  evidence  of  property ; 
but  in  the  case  of  leasehold  estates,  the  lease  is  only  a 
symbol  of  possessing;  and  according  to  tlie  rules  of  our 
law  the  genuineness  of  that  symbol  must  be  established 

(a)  2  Thm.  Em.  87.  (2d  edit.) 
F  F  4 
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in  a  particular  way,  namely,  by  calling  the  attgstipg 
witness  to  prove  the  due  execution,  unless. the  deed  be 
of  a  certam  age.  If  the  Plaintiff  fails  to  do  that,  he 
loses  the  very  stepping-stone  of  his  ground  of  action* 

It  would  have  been  easy  for  the  Plaintiff  to  have  pro* 
vided  in  the  conditions  of  sale,  that  no  such  proof  should 
be  required  ;  but  as  he  has  imposed  no  such  condilioD« 
his  case  falls  within  the  general  rule  which  regulates  the 
proof  of  deeds.  To  that  rule  there  appear  to  be  but 
two  exceptions:  one  I  have  already  adverted  to;  the 
other  is,  that  where  an  adverse  party  produces,  on 
notice,  a  deed  under  which  he  claims  an  interest 
it  may  be  read  in  evidence  against  him,  without  proof 
of  execution.  Here  the  deed  is  not  produced  as  evi- 
dence against  the  Plaintiff,  but  as  the  only  evidence  for 
him. 


Vaughan  J.  My  mind  has  fluctuated  during  the 
argument,  but  I  think  we  may  decide  in  this  instance  on 
the  circumstances  of  the  particular  case,  without  re- 
ference to  the  decisions  which  have  been  cited  on  either 
side.  No  doubt  there  are  great  authorities  both  ways ; 
Magno  se  Judice  quisque  tueiur  s  Lord  Kenyon  having 
said,  ^^  he  never  would  allow  it,  that  where  the  question 
was  respecting  a  title,  that  the  paity  should  be  called 
upon  to  prove  the  execution  of  all  the  deed^,  deducing 
a  long  title ;  that  it  was  never  mentioned  in  the  absstract, 
or  expected  in  making  out  a  title  in  any  case  of  a 
purchase,  more  particularly  where  possession  had  ac- 
companied them;"  and  Mansfield  C.  J.  having  held 
that  the  lease  and  all  the  vnesne  assignments  must  be 
proved. 

But  here  the  Plaintiff  has  failed  to  establish  the  first 
allegation  in  his  declaration,  the  possession  of  ja  valid 
lease,. 


Latthoarp 
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BoSAKQUET  J.  This  case  is  not  without  its  difficulties,  1 835. 
arising  out  of  the  decisions  which  have  been  referred  to. 
But  it  is  not  necessary  for  us  to  decide  the  point  dis- 
cussed  in  those  cases.  The  instrument  which  the  Plain-  Bbtant. 
tiff  here  has  failed  to  establish  in  proof  is  the  foundation 
of  his  action  —  the  very  thing  sold.  In  an  action  arising 
out  of  a  sale,  the  Plaintiff  must  commence  by  shewing 
his  possession  of  the  thing  sold.  Here  he  has  sold  a 
lease ;  he  ought,  therefore,  to  have  shewn,  in  the  ordi- 
nary way,  that  he  was  possessed  of  the  lease  he  pro* 
posed  to  sell.  We  do  not  say  that  where  he  holds  the 
lease  himself  he  is  bound  to  prove  all  the  mesne  assign- 
ments ;  but  he  ought  to  shew  that  the  lease  is  a  valid 
subsisting  instrument,  that  being  the  very  subject  of  the 
sale.  I  think  he  ought  to  have  shewn  this  independently 
of  the  conditions  of  sale,  which  appear  to  me  to  have 
only  the  effect  of  dispensing  with  the  production  of  the 
landlord's  title. 

Park  J.  The  cases  which  have  been  cited  from 
Espinasse  and  Campbell  are  unsatisfactory,  the  circum- 
stances under  which  they  were  decided  not  being  fully 
stated.  But  when  a  party  seeks  to  recover  on  the  sale 
of  a  lease  of  which  he  avers  himself  to  be  in  possession, 
if  he  fails  to  shew,  in  the  usual  way,  that  he  is  legally  in 
possession  of  a  valid  instrument  of  demise,  he  fails  to 
establish  the  very  ground -work  of  his  declaration,  and 
must  then  submit  to  a  nonsuit.  And  I  confess,  that  in 
this  case,  I  place  considerable  reliance  on  the  language 
of  the  conditions  of  sale ;  production  means  legal  pro- 
duction by  legal  proof;  and  when  the  Plaintiff  stipulates 
that  he  shall  not  be  called  on  to  produce  title  prior  to 
the  lease,  the  inference  is,  that  he  consents  to  produce 
and  prove  the  lease  and  title  subsequent. 
Rule  for  entering  a  verdict  for  the  Plaintiff 

Discharged. 


Lattboabp 
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18S5.  Bompas  then  prayed  for  a  new  trial  oa  payment  of 

eostSj  referring  to  Atkinson  v.  BeU{a)t  where  in  an  action 
for  the  price  of  goods  bargained  and  sold,  the  Plaintifis 
Bbtant.  were  nonsuited,  on  the  ground  that  the  Defendant  never 
accepted  the  goods,  and  a  rule  for  setting  aside  the  non- 
suit and  entering  a  verdict  for  the  Plaintiff  was  dis- 
charged: the  Court,  nevertheless,  upon  payment  of 
costs,  allowed  the  Plaintiffs  to  set  aside  the  nonsuit,  add 
to  the  declaration  counts  for  not  accepting  the  goods, 
and  have  a  new  trial. 

TiNDAL  C.  J.  said  the  Court  would  consider  the  mat- 
ter,—and,  a  few  days  after,  acceded  to  the  application. 

(a)  8-B.(!^C.277. 


Jan.  17.  Carne,  Demandant ;  Nicoll,  Tenant. 

Statements  of  TTPON  the  trial  at  bar  of  this  writ  of  right, 
a  deceased 

touching  his  MereoDether  Seijt.,  on  the  part  of  the  Demandant,  was 

tide,  are  ad-  about  to  interrogate  an  aged  witness  as  to  expressions 

evident  "^  which  had  fallen  from  a  deceased  occupier  of  the  pre- 

generally^  mises  in  question,  touching  the  party  under  whom  he 

without  re-      jjg|j  ^^^ .   ^^  Demandant  claiming  title  throuiA  that 
ferencetothe  ®  ® 

particular         same  party, 
effect  diey 

!!*J,?'!I!^!lf        WU^e  Sent,  for  the  tenant,  objected  to  the  evidence. 

in  ue  cause*  *^ 

Statements  of  a  deceased  occupier  which  shew  that  he 
was  not  seised  of  the  freehold  are  received  as  admissions 
against  his  own  interest,  or  to  rebut  the  inference  of  ad- 
verse possession ;  but  they  are  not  evidence  to  shew  the 
title  of  another. 


>   /. 
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fell  From  a  person  in  possession  of  the  premises,  and  so 
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as  to  cut  down  his  own  title,  are  clearly  admissible  in    Dgmgn^ii^t . 
evidence:  the  effect  of  them,  when  admitted,  is  a  dif-       Nioou.^ 
ferent  question.  Tenant. 

HolUmay  v.  Bathes  {a)  and  Peaceable  v.  Watson  {b\ 
have  decided  the  point. 


(a)  Cited  in  2  T.  R.  55. 


(b)  4  Tatmt.  l6. 


Duncan  v*  Sutton  and  Others. 


Jan,  19. 


T^HE  Defendant  Sutton  being  in  custody  under  a  ca.  sa.  Defendant, 

issued  a£raiinst  him  by  the  Plaintiff,  became  bank-  ^^  ^  ^*^ 
°      ^  _  ,        "^  beoome  bank- 
rupt on  the  4th  of  July.  rypi;^  ^^gs 

Upon  the  7th,  he  was  discharged  out  of  custody,  upon  discharged 

executing  a  warrant  of  attorney,  with  two  sureties,  for  J^J^on^oi. 

the  amount  indorsed  on  the  ca.  sa.     Defeasance  con-  sa,  upon  ex- 

ditioned  for  payment  the  7th  of  October.  eca^g  a 

.     ,  ,  ^   ,  ...  warrant  of 

At  the  same  time  one  of  the  sureties,  in  the  presence  attorney 

of  all  parties,  consented  that  the  Plaintiff  should  prove  with  two 

his  debt  under  the  commission,  in  order  to  lessen  the  !"!*?^'     ® 

'  sureties  con- 
sureties'  liability ;  and  this  the  Plaintiff  did,  on  the  25th  tenting  that 

of  August,  at  the  request  of  the  Defendant  Sutton.  ^^  Plaintiff, 

Mo  payment  having  been  made  on  the  7th  of  October,  l^Beti  their 

and  no  dividend  being  expected  under  the  bankruptcy,  liability, 

the  Plaintiff  entered  up  judgment  on  the  warrant  of  hi,  deb^j^ 

altomey,  which  the  commis- 
sion. 

^w,«.  .  n,  .         ..1  ThePlain- 

Atcherley  Serjt.,  on  the  part  of  the  sureties,  obtained  a  tiff  having 

rule  nisi  to  set  aside,  on  the  ground  that  the  Plaintiff  by  proyed  hia 

debt^  but  no 
dividend  having  been  paid^  the  Court  refused  on  summary  application  to  ex- 
onerate the  sureties. 
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18S5.       electing  to  prove  under  the  commission  had  exonerated 
the  sureties. 

Andrem  Seijt  who  shewed  cause,  contended,  that  the 
fi%-ninth  section  of  6  G.  ^.  c.  16.,  under  which  cre- 
ditors of  a  bankrupt  are  put  on  election,  applies  only 
to  demands  arising  prior  to  the  bankruptcy;  here, 
the  demand  arose  on  a  warrant  of  attorney  executed 
after  the  bankruptcy  of  Suiton,  At  all  events,  the  proof 
having  been  made  with  the  consent  of  the  sureties,  and 
in  reduction  of  their  liability,  they  were  estopped  from 
raising  the  objection.  Ldnging  v.  Comyn  (a),  which  might 
be  cited  for  the  sureties,  was  a  case  of  bail,  and  the  judg- 
ment against  the  principal  was  signed  before  be  became 
bankrupt. 

AtcherUy.  The  warrant  of  attorney  having  been 
given  in  respect  of  the  claim  under  which  the  Defendant 
Sutton  was  in  custody  at  the  time  of  his  bankruptcy, 
this  is  in  effect  a  demand  accruing  prior  to  the  bank- 
ruptcy ;  and  die  consent  of  the  parties,  if  such  consent 
was  ever  given,  cannot  defeat  the  express  provbi(»  of 
an  act  of  parliament. 

The  Plaintiff  must  be  deemed  to  have  taken  the  se- 
curity subject  to  the  provisions  of  the  act;  and  the 
bankrupt,  after  proof  against  his  estate,  ought  not  to  be 
liable  to  the  same  demand  at  the  hand  of  his  sureties. 

TiNDAL  C.  J.  I  have^great  doubt,  whether  this  case 
comes  at  all  within  the  act  of  parliament ;  which  ap- 
plies to  demands  occurring  prior  to  the  bankruptcy. 
This  was  a  new  undertaking  after  the  bankruptcy ;  and 
though  it  was  for  the  old  debt,  it  cannot  be  said  to  con- 
stitute the  same  demand. 

But  even  if  it  did  so,  the  suredes  having  consented 

(a)  2  Taunt.  246. 
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that  the  proof  should  be  made  in  reduction  of  tbeir        1895. 
liability,  cannot  now  call  upon  the  Court  to  interfere,  in 
its  discretion,  upon  a  summary  application.     If  they 
have  any  legal  right,  let  them  pursue  it  in  the  regular 
course. 

Rule  discharged. 


Phillips  v.  Barlow.  Jan.  20. 

^HIS  was  an  action  by  the  assignee  of  a  bail-bond ;  The  asngn- 

and  a  verdict  having  been  obtained  for  the  Plaintiff  JJJ^.v^^^ 

on  an  issae  that  the  bond  had  not  been  duly  assigned,      must  be  ex- 
ecuted in  the 

Martin  moved  for  a  new  trial,  on  the  ground  that  ^0  witneiaes^ 
the  assignment  had  not  been  sufficiently  proved.  but  it  is  not 

The  statute  4  &  5  Annct  c.  16.,  prescribes  that  the  ^l^'^^*^ 

sheriff  shall  assign  the  bond  <^  by  indorsing  the  same,  both  subscribe 

and  attesting  it  under  bis  hand  and  seal,  in  the  pre-  ^e^'  ^™«" 
r  ^  j-Li       •  M  in  the  pre- 

sence of  two  or  more  credible  witnesses.*'  ^^^  ^{  the 

The  sheriff  indorsed  this  bond,  and  put  his  seal  to  officer  as- 

it,  in  the  presence  of  two  persons :  one  of  whom  attested  "P*™^* 

the  indorsement  by  signing  his  name  as  subscribing 

witness  at  the  same  time;  the  other  signed  his  name 

at  a  subsequent  period,  and  when  the  sheriff  was  not 

present. 

Martin  contended  that  the  intention  of  the  l^slature 
was  not  satisfied  unless  both  the  witnesses  subscribed 
their  name  in  the  presence  of  the  sheriff 

TiNDAL  C.  J.  I  think,  on  the  true  construction  of 
this  statute,  there  is  no  ground  for  the  objection  that 
has  been  raised.     All  that  is  required  is,  that  the  sheriff 
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shall  assign  the  bail-bond  to  the  plaintiff  in  the  action, 
*'  by  indorsing  the  same,  and  attesting  it  under  his 
hand  and  seal  in  the  presence  of  two  or  more  credible 
witnesses."  That,  he  has  done :  he  has  indorsed  the  bail- 
bond,  and  has  attested  such  indorsement  by  putting  his 
seal  to  it  in  the  presence  of  two  credible  vritnesses.  We 
are  not  to  superadd  to  this  that  the  witnesses  shall  both 
tittest  the  indorsement  in  his  presence.  When  the  legis- 
lature has  required  such  a  course,  it  has  been  expressly 
enacted ;  as  in  the  case  of  devises  of  land,  which,  ac- 
cording to  the  fifth  section  of  the  statute  of  frauds,  must 
be  signed  by  the  party  devising  the  same,  or  by  some 
other  person  in  his  presence,  and  by  his  express  direc- 
tions, and  be  attested  and  subscribed  in  the  presence  of 
the  devisor,  by  three  or  four  credible  witnesses.  And 
this  statute  was  passed  only  about  twenty-six  years 
before  the  statute  of  Anne,  So  that  it  may  safely  be  in- 
ferred, that  if  it  had  been  thought  material  the  witnesses 
to  the  sheriff's  indorsement  should  subscribe  their  names 
in  his  presence,  such  a  mode  of  proceeding  would  have 
been  expressly  pointed  out. 


Park  J.  It  is  observable,  that  in  the  statute  of  Anne 
the  word  attested  is  not  applied  in  the  ordinary  sense  to 
an  attestation  by  a  witness :  the  indorsement  is  to  be 
attested  by  the  hand  and  seal  of  the  party  indorsing. 


The  rest  of  the  Court  concurred. 


Rule  refused. 
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Prince  v.  Brunatte.  Jan.  21. 

T^HE  declaration  stated,  that  one  Sarah  EUxvood,  on  To  u  dedax- ^^  ^   '^/ 

the  23d  otJufyf  1834,  made  her  bill  of  exchange  in  ^o^  "^"'^l!?^!^; 

writing,  directed  the  same  to  the  Defendant,  and  thereby  ^f  ^  bill  of  «-*---  /^ 

required  him  to  pay  to  the  order  of  the  said  Sarah  Ell-  exchange^    /y  ^>   -^ 

woody  171.  10s.  lOrf.,  one  month  after  the  date  thereof,  Ja^^  cX^  '*'ll 

which  period  had  now  elapsed ;  that  the  Defendant  then  drawn  and  •  *--  * -*- '.  ^ 

and  there  accepted  the  said  bill;    that  the  said  &zraA  indorsed  by  ^  ^  i^*^f/v^ 

EUwood  then  and  there  indorsed  the  same  to  the  Plain-  ^^^^^  j^_ 

tiff;  and  that  the  Defendant  then  and  there  promised  fendant 

the  Plaintiff  to  pay  him  the  amount  of  the  said  bill,  ac-  VJ^^  Aat 

'she  was  the 
cording  to  the  tenor  and  effect  thereof  and  of  the  said  wife  of  TAo- 

acceptance  and  indorsement.  *'«"  EUwood, 

Plea,  That  the  said  Sarah  EUwood^  the  supposed  aiiye7"* 

drawer,  payee,  and  indorser  of  the  said  bill  of  exchange,   *   Replica- 

before  and  at  the  time  of  the  supposed  drawing,  accept-  ^"^  ^*^  f^® 

ante,  and  indorsement  thereof,  was,  and  from  thence  dorsed  the 

hitherto  hath  been  and  still  is,  the  wife  of  and  married  hill  by  the 

to  a  male  person  of  the  name  of  Thomas  EUwood^  who  ^^j.  b"si^d 

then  was,  and  from  thence  hitherto  hath  been,  and  still  Held,  no 

is,  the  husband  of  the  said  Sarah  EUwood ;  and  that  the  <!«?"*»«• 

husband  of  the  said  Sarah  Ellwood,  before  and  at  the  time 

of  the  said  drawing,  accepting,  and  indorsing  of  the  said 

bill,  and  before  and  at  the  time  of  the  commencement  of 

this  suit,  was,  and  still  is,  living;  and  this  the  Defendant 

was  ready  to  verify,  &c. 

Replication,  That  the  said  Sarah  Ellvoood  at  the  time 

of  her  drawing  and  indorsing  the  said  bill  of  exchange 

did  draw  and  indorse  the  same  as  the  agent  and  by  the 

authority  of  the  said  Thomas  EUwood,  her  said  husband ; 

and  that,  the  Plaintiff  was  ready  to  verify,  &c. 
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]  835.  Demurrer  and  joinder. 

The  causes  assigned  for  demurrer  were, 
That  a  bill  of  exchange  cannot  be  drawn  and  indorsed 
by  a  married  woman  unless  she  be  the  agent,  or  act 
under  the  authority,  of  her  husband ;  that  such  agency 
or  authority  should  be  averred  in  the  count,  as  it  is  an 
essential  preliminary  to  the  creation  of  any  interest  on 
which  an  indorsee  can  be  entitled  to  sue ;  and  the  omis- 
sion of  such  averment  in  the  count  cannot  be  supplied 
or  remedied  by  averment  in  the  replication,  such  aver* 
ment  in  the  replication  being  a  departui*e  from  the  count, 
in  which  the  bill  is  alleged  to  have  been  drawn  and  in- 
dorsed by  a  person  who  appears  to  be  a  principal  and 
not  an  agent. 

Talfourd  Serjt.  in  support  of  the  demurrer.  The  in- 
dorsement of  a  married  woman  confers  no  tide;  BenrUm 
V.  Bishop  (a) ;  unless  she  acts  with  the  authority  of  her 
husband;  and  though  such  authority  has  been  presumed 
from  the  acceptor's  promising  to  pay  subsequently  to 
the  indorsement,  Cotes  v.  Davis  (6),  no  such  subse- 
quent promise  is  stated  in  this  declaration.  At  all 
events,  the  replication  is  a  departure  from  the  decla- 
ration. The  PlaintiiF,  after  claiming  on  a  bill  drawn 
by  Sarah  Ellwood^  as  principal,  cannot  afterwards  say 
that  the  bill  was  drawn  by  her  as  agent.  He  cannot 
say  first  that  it  was  her  bill,  and  then  that  it  was  her 
husband's.  In  Preslwick  v.  Marshall  (c),  where  it  was 
held  that  an  indorsee  might  recover  against  the  acceptor 
of  a  bill  of  exchange  drawn  and  indorsed  by  a  married 
woman  with  the  consent  of  her  husband,  it  appears, 
upon  referring  to  the  record,  that  there  was  a  second 

(a)  1  Ea9t,^SQ.  (c)  7  Binj^  565. 

(h)  1  Campb.  484. 
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Goimt  in  the  declaration,  alleging  the  bill  to  have  been       1835. 
drawn  by  the  wife  as  ai^ent  of  her  husband. 

V. 

Comyti.  The  Defendant  having  accepted  the  bill  as  Brunattb. 
drawn  by  Sarah  EUwoody  is  estopped  to  dispute  that  it 
is  her  bilL  By  his  acceptance  he  admits  her  authority 
to  draw ;  and  the  Plaintiff  may  shew  her  authority  to 
indorse.  He  might  have  shewn  it  under  the  general 
issue,  upon  a  declaration  like  this,  before  the  new  rules 
of  pleading  were  promulged —  Cotes  v.  DaviSy  Presiimck 
V.  Marshall — and  the  new  rules  permit  him  to  put  on 
the  record  what  he  might  before  have  given  in  evidence. 
Prestwick  v.  Marshall  was  decided  on  the  principle  that, 
upon  proof  of  the  husband's  consent,  the  indorsement  of 
a  wife  communicates  title  to  the  indorsee ;  and  neither 
the  bar  nor  the  Court  adverted  to  the  second  count  of 
the  declaration. 

Talfourd.  The  argument  for  the  Plaintiff  begs  the 
whole  question,  which  is,  whether  upon  a  declaration 
iramed  like  the  present,  evidence  of  the  wife's  agency 
coold  have  been  given  under  the  general  issue. 

The  existence  of  the  second  count  rendered  it  un- 
Decessary  to  raise  that  question  in  Prestwick  v.  Marshall ; 
and  for  aught  that  appears  to  the  contrary  the  decla- 
ration in  Cotes  v.  Havis  might  have  averred  the  wife's 
agency. 

TiNDAL  C.  J.  This  is  an  action  on  a  bill  of  exchange, 
which  is  stated,  in  the  declaration,  to  have  been  drawn 
by  one  Sarah  Ellwood  upon,  and  accepted  by,  the  De- 
fendant, payable  to  the  order  of  Sarah  Ellwood^  and  by 
her  indorsed  to  the  Plaintiff. 

The  Defendant  has  pleaded  that  Sarah  Ellxoood,  at 
the  time  of  the  drawing,  acceptance,  and  indorsement  of 
the  bill,  was  the  wife  of  T^mas  EUwood,  who  is  still 

VOL.  I.  GO 
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1835.  alive :  to  which  the  PlaiDtiff  replies,  that  Sarah  EUwood 
drew  and  indorsed  the  bill  as  the  agent,  and  by  the 
authority,  of  her  husband. 

In  this  state  of  the  pleadings  it  is  contended  on  the 
part  of  the  Defendant,  that  there  has  been  a  departure 
from  the  declaration.  Undoubtedly,  where  a  replica- 
tion does  not  consist  with  or  fortify  the  declaration,  it  is 
a  departure  in  pleading ;  for  a  plaintiff  is  not  entitled  to 
declare  in  respect  of  one  right,  and  then  to  set  up  another 
in  his  replication.  The  only  question  here,  is,  whether 
this  replication  does  set  up  a  title  inconsistent  with  that 
disclosed  in  the  decIaraUon :  and  we  think  it  contains 
nothing  that  falls  within  the  objection  of  a  departure. 
The  declaration  sets  out  a  derivative  title  through  Sarah 
EUwood  the  drawer,  and  the  tide  set  out  in  the  replica- 
tion is  equally  derived  from  her.  It  is  true,  that  she 
being  a  married  woman,  had  no  right  to  draw  the  bill 
without  the  authority  of  her  husband;  but  the  Defend- 
ant, after  accepting  the  bill,  is  precluded  from  denying 
her  authority  to  draw,  and  the  replication  alleges  that 
she  had  the  authority  of  her  husband  to  indorse  as  well 
as  to  draw.  Now,  although  Lord  Kenyan  said  in  Bar- 
low  V.  Bishop^  "  That  the  delivery  of  the  note  to  the 
wife,  vested  the  interest  in  her  husband;  and  as  he 
permitted  her  to  carry  on  trade  on  her  own  account, 
and  this  was  a  transaction  in  the  course  of  that  trade,  if 
she  had  indorsed  the  note  in  the  name  of  her  husband, 
he  was  not  prepared  to  say  that  that  would  not  have 
availed ;  as  many  acts  of  this  nature  may  be  done  by  a 
power  of  attorney,  and  the  jury  might  have  presumed 
what  was  necessary  in  favour  of  an  authority  from  her 
husband  for  this  purpose;  but  the  indorsement  being 
in  her  own  name,  it  was  quite  impossible  to  say  that  she 
could  pass  away  the  interest  of  her  husband  by  it;"  it 
is  clear,  that  if  the  husband  had  given  an  express  au- 
thority, there  would  have  been  no  occasion  for  the  jury 
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to  raise  any  presumption :  and  this  case  is  distinguished        1835. 

from  Barlow  v.  Bishop^   by  the  circumstance  that  the       ' 

wife  had  express  authority  to  indorse.     But  Cotes  v.       ^^^^ 
Dams  appears  to  tally  exactly  with  the  facts  of  the    BfttmArra. 
present  case.     There,  the  indorsee  sued  the  maker  of  a 
promissory  note  for  24/.  175.,  payable  to  "  Mrs.  Carter^ 
or  order,*'  and  indorsed  by  her  in  the  name  of  **  M* 
Carter.^*     At  the  trial  it  appeared,  that  when  the  note 
was  presented  for  payment  by  a  notary,  with  the  indorse- 
ment upon  it,  the  Defendant  said,  it  should  be  paid  in 
a  few  days ;  and  that  he  afterwards  asked  for  further 
time  when  the  action  was  commenced,  and  the  declar- 
ation had   been  delivered.     The  defendant  offered  to 
prove  that  Mrs.  Carter^  the  payee,  was  the  wife  of  a 
man  of  the  name  of  Cole^  who  was  still  alive.     Lord 
Ellenborough  said,  ^Uhe  husband  may  authorise  the  wife 
to  indorse  bills  of  exchange  or  promissory  notes,  as  his 
agent ;  and,  after  the  acknowledgments  and  promises  of 
the  defendant  in  this  case,  it  may  reasonably  be  pre- 
sumed against  him,  that  Mrs.  Carter  had  authority  from 
her  husband  to  indorse  the  note  in  question."     And 
upon  its  being  objected  that  the  indorsement  ought  to 
have  been  in  the  name  of  the  husband.  Lord  Elleri' 
borough  said,  **  we  may  fairly  carry  the  presumption  one 
step  farther,  and  presume,  that  the  husband  authorised 
her  to  indorse  notes  in  the  name  by  which  she  herself 
passed  in  the  world.     The  defendant  is  now  estopped 
from  contesting  her  authority  for   this   indorsement" 
So  that  he  puts  the  determination  of  that  case  on  the 
presumption  that  the  authority  to  indorse  might  be  im- 
plied from  the  maker's  promise  to  pay ;  here  the  authority 
to  indorse  is  express.    Prestwick  v.  Marshall  was  decided 
on  the  same  principle,  and  not  on  any  particular  states 
ment  that  might  have  been  contained  in  the  second  count. 
The  replication  in  this  case,   therefore,   shewing,   like 
the  declaration,  a  title  derived  to  the  Plaintiff*  through 
G  G  2 
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1835.        Sarah  EBwood,  there  is  no  departure,  and  our  judgment 
must  be  for  the  PlaintiiT. 

Park  J.  I  had  some  doubt  at  first,  but  t  am  now 
satisfied  that  this  case  falls  within  the  principle  of  the 
decisions  adverted  to  by  his  Lordship,  particularly 
Prestwick  v.  Marshall.  The  authority  of  Cotes  v.  Dam 
has  never  been  questioned,  and  is  not  to  be  distinguished 
from  the  present  case,  except  in  thp  circumstance,  that 
the  authority  there  was  presumed,  —  here  it  is  express. 
In  Prestwick  v.  Marshall  I  said,  and  now  repeat,  'Mt 
is  remarkable,  that  in  Cotes  v.  Davis^  the  wife  indorsed 
the  bill  in  the  name  by  which  she  was  known  to  the 
world ;  and  although  in  that  case  there  was  a  subsequent 
promise,  Lord  Ellenborough  refers  to  a  presumed  au- 
thority." 

Vaughan  J.  I  am  of  the  same  opinion.  At  first, 
I  thought  there  was  a  departure.  But  there  is  no 
foundation  for  the  objection,  because  Sarah  EUwood  is 
identified  with  her  husband,  and  we  cannot  decide  against 
the  Plaintiff  without  overruling  Prestwick  v.  Marshall. 

Before  the  new  rules,  the  Plaintiff  would  clearly  have 
been  entitled  to  recover  under  the  circumstances  dis- 
closed on  these  pleadings,  and  those  rules,  which  require 
the  Plaintiff  to  plead  ^hat  he  would  before  have  proved 
under  the  general  issue,  do  not  alter  the  principles  on 
which  he  would  be  entitled  to  recover. 

0 

BosANQUET  J.  I  think  this  replication  may  be  sup- 
ported. It  was  not  the  object  of  the  new  rules  to  intro- 
duce any  alteration  in  the  material  averments  of  a 
declaration,  or  to  deprive  a  Defendant  of  any  defence 
he  might  have  resorted  to  before.  If  the  Plaintiff, 
before  the  promulgation  of  those  rules,  would  have  been 
entitled,   after  designating  a  married   woman  as  the 
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drawer  of  a  bill,  to  shew  under  the  general  issue  that 
she  drew  and  indorsed  it  with  the  consent  of  her  hus- 
band, he  may  now  shew  that  fact  in  his  replication.  Cotes 
¥•  Davis  is  in  point,  and  that  case  was  confirmed  on  full 
discussion  in  Prestwick  v.  Marshall.  And  though  the 
declaration  in  the  latter  case,  now  produced  to  us,  con- 
tained a  second  count  in  which  the  wife  was  alleged  to 
have  drawn  the  bill  as  agent  to  her  husband,  that  cir- 
cumstance was  not  adverted  to  by  the  bar  or  the  bench, 
but  the  case  was  decided  expressly  on  the  principle  laid 
down  in  Cotes  v.  Davis. 

Judgment  for  Plaintiff. 


1835. 
Przmob 

V. 

Brunatti. 


Moore  v.  Strong, 

J^EBT  for  goods  sold.  The  Defendant  pleaded  a 
set-off  to  a  greater  amount  than  the  debt  claimed; 
to  which  plea  the  Plaintiff  replied  the  statute  of  limit- 
ations. 

The  goods  in  respect  of  which  the  Plaintiff  sought  to 
recover  were  sold  to  the  Defendant  in  June  1830,  and 
subsequently.  The  articles  in  respect  of  which  the  set 
off  was  claimed  were  all  delivered  to  the  Plaintiff  in  Oc- 
tober  1825.  There  were  no  mutual  accounts  between 
the  Plaintiff  and  Defendant  till  1830. 

The  action  was  commenced  in  1833. 

The  Plaintiff  having  proved  the  delivery  of  goods  to 
the  Defendant  in  1830,  the  Defendant  called  a  witness^ 
whom  he  proposed  to  examine  respecting  a  conversation 
which,  at  the  time  of  the  sale  of  the  goods  in  1830, 
passed  between  the  Plaintiff  and  Defendant  touching 
the  debt  due  to  the  Defendant  from  the  Plaintiff  for  the 
articles  delivered  in  1825. 

An  under-sheriff,  before  whom  the  cause  was  tried^ 

G  G  S 


Jan,  22.. 

A  convena- 
don  at  the 
time  of  a  pur- 
chase^ is  ad- 
misiible  in 
evidence  for 
the  Defend- 
ant, in  an 
action  for  the 
price  of  the 
gooda^  al- 
though it 
may  let  in  a 
set-off  other- 
wise  barred 
by  the  statute 
of  limitations. 
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18S5.       rejected  this  evidence*  on  the  ground  that  the  set-off 
was  barred  by  the  statute  of  limitations. 
A  verdict  having  been  given  for  the  Plaintiff, 

CoUinghcun  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  that  this  evidence  had  been  improperly  rejected} 
the  Defendant's  set-off  coming  within  the  description 
of  merchants'  accounts,  which  are  excepted  from  the 
operation  of  the  statute  of  limitations. 

Humjrey^  who  shewed  cause,  contended  that  mer- 
chants' accounts  do  not  fall  within  the  exception  of  the 
statute,  unless  they  are  mutual;  CGtes  v.  H€irris{a)\ 
and  here  there  was  no  mutual  account  before  18S0. 
In  Catling  v.  Skoidding  (i),  and  Cranch  v.  Kirkman  (c), 
the  accounts  were  mutual.  But  it  is  doubtful  whether 
even  those  cases  would  have  received  the  same  decision 
if  they  had  occurred  after  Lord  Tenterden's  act,  9  G.4. 
At  all  events,  the  Defendant  should  have  rejoined  that 
these  were  merchants'  accounts. 

TiNDAL  C.  J.  I  think  this  case  may  be  determined 
without  reference  to  the  statute  of  limitations.  The 
under-sheriff  rejected  a  statement  of  what  passed  at  the 
sale  of  the  Plaintiff's  goods  to  the  Defendant  in  IBSOt 
because  it  might  indirectly  have  the  effect  of  taking  the 
Defendant's  set-off  out  of  the  statute  of  limitations. 

The  Defendant  had  furnished  the  Plaintiff  with  goods 
in  1825;  and  the  conversation  at  the  time  of  the  dealing 
in  18S0  should  have  been  received  in  evidence,  as  it 
might  have  shewn  that  the  Plaintiff's  goods  were  fur- 
nished by  way  of  payment  for  the  Defendant's,  and  so 
have  barred  the  Plaintiff's  action. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 


(«)  BuU.  JV,  P.  149-  (e)  P***,  N.  P.  C.  16*. 
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CoppiN  V.  Potter.  «/ati.22. 

lyiLDE  Seijt*  had  obtained  a  rule  nisi  to  exonerate  The  Coiiii 

the  bail  in  this  cause,  on  the  ground  of  an  alleged  ^^  not  «- 

variance  between  the  declaration  and  the  aflBdavit  to  f^,  ^  varisnca 

bold  to  bail ;  but,  upon  cause  shewn,  it  f^peared  that  between  the 

the  Defendant,  on  the  14th  of  May  last,  had  withdrawn  ^^  affidavit 

his  plea  and  sufiered  judgment  by  default  upon  con-  ofdebt^wheie 

ditlon  of  obtaining  a  stay  of  execution  till  Jtdyi  and  ^^T  have 

coDfleDted  to 
that  the  bail,  one  of  whom  was  the  Defendant's  attorney}  «  stay  of  ez« 

had  at  the  same  time  given  their  written  consent  that  ecation^  and 

the  delay  conceded  to  the  Defendant  shpuld  not  affect  ff^JgJ^ 

their  liability  for  debt  and  costs :  further  than  this,  the 

bail,  when  sued  on  their  recognisance^  previously  to  last 

Michaelmas  term,  pleaded  a  sham  plea,  and  abstained 

from  applying  for  relief  till  the  present  term:  under 

these  circumstances. 

Tie  Courts  without  deciding  the  question  of  variance, 
held,  that — looking  to  the  consent  given,  afler  de- 
claration, by  bail,  one  of  whom  was  the  Defendant's 
attorney ;  the  plea  they  had  put  in  to  the  proceeding 
against  themselves ;  and  the  time  they  had  permitted  to 
elapse,  —  the  present  application  to  the  discretion  of  the 
Court  came  too  late. 

Rule  discharged. 

TalfiHtrd  Seijt*  and  Bobinsan  shewed  cause. 


G  G  4 
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Jon.  S3. 


Atkinson  t;.  Bayntun. 


Jtf  .  being  in 
custody  on 
execution 
pursuant  to  a 
warrant  of 
attorney^  by 
which  he  had 
agreed  that 
execution 
should  issue 
from  time  to 
time  for  cer- 
tain instal- 
ments of  a 
mortgage 
debt^  Defend- 
ant, in  con- 
sideration 
that  Plaintiff 
would  dis- 
charge M, 
out  of  cus- 
tody, under- 
took that  he 
should,  if 
necessary,  be 
forthcoming 
for  a  second 
execution. 
*    Held,  that 
Defendant's 
was  a  Tslid 
contract. 


i/.ie.f^.iif 


^T^HE  declaration  stated,  that  before  the  making  of  the 
memorandum  of  agreement  and  the  promise  of  the 
Defendant  hereinafter  mentioned,  certain  persons,  to 
wit,  one  George  Pearce  Manley  and  Maiy  Manley^  on  the 
10th  of  January  1829,  mortgaged  certain  premises  to 
the  Plaintiff  for  8000/.,  with  a  proviso  for  redemption 
on  payment  of  the  principal  on  the  10th  of  January 
1834,  and  interest  half  yearly  in  the  mean  time:  that 
the  said  G.  P.  M.  and  M.  M.  covenanted  to  pay  the 
Plaintiff  interest,  half  yearly,  at  the  rate  of  five  per 
cent,  per  annum,  and  also  to  pay  to  Michael  Cloyton 
and  Alexander  William  Grants  certain  trustees  in  the 
deed  of  mortgage  mentioned,  or  the  survivor  of  them, 
their  or  his  executors,  administrators,  or  assigns, 
during  such  time  as  the  said  sum  of  8000/.,  or  any 
part  thereof,  should  remain  unpaid,  51.  per  cent,  per 
annum,  on  the  same  sum  of  8000/.,  or  on  so  much 
thereof  as  should  from  time  to  time  remain  unpaid,  by 
even  portions,  half  yearly,  by  way  of  a  sinking  fund, 
towards  the  liquidation  of  the  principal:  that  for  the 
further  securing  the  said  sum  of  8000/.  tlie  said  G.  P.  M. 
and  M.  M.  executed  a  warrant  of  attorney,  bearing 
date  the  day  and  year  first  aforesaid,  to  confess  judg* 
ment  forthwith  for  the  sum  of  16,000/.,  which  warrant 
of  attorney  was  subject  to  a  defeasance  as  follows :  — 
That  ho  execution  should  issue  upon  the  said  judg- 
ment until  default  should  be  made  in  payment  of  the 
said  sum  of  8000/.,  or  the  interest  thereof;  or  the  annual 
sum  to  be  paid  to  Clayton  and  Grant ;  but  in  case  de- 
fault should  be  made  in  any  such  payment  as  aforesaid, 
that  it  should  be  lawful  for  the  Plaintiff,  his  executors. 
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Bdministratorsi  or  assigns  at  any  time  Jram  time  to  time 
thereafter^  to  issue  execution,  or  cause  execution  to  be 
issued  upon  the  said  judgment,  for  the  whole  or  any 
part  or  parts  of  the  said  sum  of  8000/.,  and  the  interest 
thereof,  and  all  costs,  charges,  and  expenses  occasioned 
by  the  non-payment  thereof^  without  the  necessity  of 
reviving  the  said  judgment,  notwithstanding  there  should 
have  been  no  prior  proceeding  thereon,  or  no  proceeding 
within  one  year  immediately  preceding  the  issuing  of 
such  execution : 

That,  before  the  making  of  the  memorandum  of 
agreement  and  of  the  promise  of  the  Defendant  here- 
inafter mentioned,  the  Plaintiff  caused  judgment  to  be 
entered  up  upon  the  said  warrant  of  attorney,  against  the 
said  6.  P.  M.  and  M.  ilf.,  for  the  said  sum  of  16,000/., 
together  with  his  costs  of  suit,  amounting  to  the  further 
sum  of  3/.  5s. :  that  afterwards  and  before  the  making 
of  the  memorandum  of  agreement  and  the  promise  of 
the  Defendant  hereinafter  mentioned,  the  said  G.  P.  M* 
and  ilf«  Af.  made  default  in  the  payment  of  the  said 
annual  sum  of  money  so  covenanted  to  be  paid  by  them 
to  the  said  Clayton  and  Grant  as  aforesaid ;  and  there- 
upon the  Plaintiff  for  having  execution  upon  the  said 
judgment  against  the  said  G.  P.  M.  and  M.  M.,  for  a 
certain  sum  of  money,  to  wit,  the  sum  of  802/.  25.,  after- 
wards and  before  the  making  of  the  memorandum 
of  agreement  and  the  promise  of  the  Defendant  herein- 
after mentioned,  sued  and  prosecuted  out,  8cc.  a  certain 
writ,  called  a  testatum  capias  ad  satisfaciendum^  founded 
on  the  said  judgment  so  entered  up  under  and  by 
virtue  of  the  said  warrant  of  attorney  as  aforesaid, 
against  the  said  G.  P.  M.  and  M.  M.j  directed  to  the 
sheriffs  of  the  city  of  Bristol;  by  virtue  of  which  said  writ 
the  sheriffs  of  the  city  of  Bristol  took  and  arrested  the 
said  G.  P.  M.  and  M,M.j  and  kept  and  detained  them  in 
custody  until,  and  at,  and  after  the  time  of  the  making 
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18S5.  of  the  memorandum  of  agreement  and  the  promise  of 
the  Defendant  hereinafter  mentioned :  of  all  which  pre- 
mises the  Defendant  afterwards  and  before  the  making 
of  the  memorandum  of  agreement  and  the  promise  of 
the  Defendant  hereinafter  mentioned,  had  notice : 

That  thereupon,  in  consideration  of  the  premises,  on 
the  12th  of  November  1833,  by  a  certain  memorandum 
of  agreement,  in  writing,  then  made  between  the  Plaintiff 
and  the  Defendant,  and  then  signed  by  the  Defendant, 
it  was  agreed  by  and  between,  the  Plaintiff  and  the  De- 
fendant, that  upon  payment  to  the  under-sheriff  of  the 
expenses  of  the  execution  under  which  the  said  G.  P.  M. 
and  M.  M*  were  then  in  custody,  they  the  said  G.  P.  jtf. 
and  M.  M.  should  be  discharged ;  the  Defendant  then 
engaging  that  they  should  be  forthcoming  at  any  future 
period  within  twelve  months,  in  case  it  should  appear 
to  the  Plaintiff  to  be  necessary  to  issue  another  exe- 
cution against  the  said  G.  P.  M.  and  M.  M.;  and  the 
Defendant  pledging  himself  on  the  part  of  the  said 
G.  P*  M.  and  M*  M.  that  they  should  without  delay 
execute  a  deed  of  trust  for  sale,  and  that  steps  should 
be  taken  as  soon  as  conveniently  might  be,  to  effect  a 
sale  of  the  mortgaged  property :  that  the  Defendant  also 
agreed  that  the  said  G.  P.  M*  and  M.  M.  should  pay  or 
be  charged  with  all  proper  costs  and  charges  incurred 
by  the  sheriff  of  Devonshire  and  the  Plaintiff,  relative 
to  an  execution  issued  against  them  in  the  month  of 
March  then  last : 

That  the  said  agreement  being  so  made  as  aforesaid, 
to  wit,  on,  &JC.  in  consideration  thereof  and  that  the 
Plaintiff  at  the  special  instance  and  request  of  the  De- 
fendant, had  then  promised  the  Defendant  to  perform 
and  fulfil  the  said  agreement  in  all  things  on  the 
Plaintiff^s  part  and  behalf  to  be  performed  and  ful- 
filled, the  Defendant  prombed  the  Plaintiff  to  per- 
form and  fulfil  the  said  agreement  in  all  things  on  the 
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Defendant's  port  and  behalf  to  be  performed  and  fill- 
filled : 

That  although  after  the  making  of  the  said  agree- 
ment, to  wit,  on,  &c.  the  Plaintiff,   confiding  in  the 
said  promise  of  the  Defendant,   and  in  hopes  of  his 
fiiidifnl  performance  thereof,  did  suffer  and  permit  the 
said  G*  P.  M.  and  Af.  M.  to  be  discharged  out  of 
the  custody  of  the  sheriff ;  and   the  said  G.  P.  M. 
and  M.  M.  were  then  discharged  out  of  the  said  custody 
accordingly;   and  although  it  afterwards,  and  before 
the  commencement  of  this  suit,  and  within  the  space 
of  twelve  months   from   the  time  of  the  making  of 
the  said  memorandum  of  agreement  and  the  said  pro- 
mise of  the  Defendant,  appeared  to  the  Plaintiff  to  be 
necessary  to  issue  another  execution  against  the  Jild  - 
6.  P.  M.  and  M.  Af.,  and  although  the  Plaintiff  did 
within  such  time  as  aforesaid,  and  after  the  10th  of 
January  1834,  and  before  the  commencement  of  this 
suit,  issue  another  execution  against  the  said  G.  P.  M. 
and  Jf.  M.  upon  the  said  judgment  so  entered  up  as 
aforesaid,  for  a  large  sum  of  money,  to  wit,  the  sum 
of  7215/.  9j.  1^.,  then  remaining  due  from  the  said 
G.  P.  M.  and  M.  M.  to  the  Plaintiff  upon  the  said  in- 
denture of  mortgage,  whereof  the  Defendant  afterwards 
and  before  the  commencement  of  this  suit,  on,  &c.  had 
notice;  nevertheless  the  Defendant,  not  regarding  the 
said  memorandum  of  agreement  or  his  said  promise, 
did  not  at  any  time  after  the  said  last  mentioned  execu- 
tion against  the  said  G.  P.  M,  and  Af.  Af.  was  issued^ 
cause  or  procure  the  said  G.  P.  Af.  and  Af.  Af.,  or 
either  of  them,  to  be  forthcoming,  but  wholly  negfected 
and  refused  so  to  do:  by  reason  whereof  the  Plaintiff 
was  hindered  and  prevented  from  enforcing  his  said 
last-mentioned  execution  against  the  said  G.  P.  Af.  and 
Af.  Af.,  or  either  of  them,  and  was  likely  to  lose  the 
said  sum  of  money  so  remaining  due  to  him  from  the 
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1835.  said  G.  P.  M.  and  3f.  M.  as  last  aforesaid  upon  the 
said  indenture  of  mortgage,  and  all  means  of  enforcing 
^^  payment  of  the  same :  To  the  damage  of  the  Plaintiff 

Batntvit.     of  10,000/.9  and  therefore  he  brought  his  suit,  &c» 

Plea :  that  at  the  time  of  the  suing  and  prosecuting  of 
■  the  writ  of  testatum  capias  ad  satisfaciendum^  and  also 
at  the  time  of  the  taking  and  arresting  of  the  said 
G.  P.  M.  and  M.  M.y  by  virtue  of  the  same  writ,  and 
also  at  the  time  of  the  making  of  the  said  supposed 
agreement  and  promise,  as  in  the  declaration  was  men- 
tioned, the  said  sum  of  8000/.  was  not,  nor  was  any  part 
thereof,  nor  was  any  interest  upon  the  same,  or  upon  any 
part  thereof,  due  or  payable  from  the  said  G.  P.  M.  and 
M.  M.  to  the  Plaintiff)  nor  had  any  costs,  charges,  or  ex- 
penses been  occasioned  by  the  non-payment  thereof,  &c. 

Replication :  that  at  the  time  of  the  suing  out  and 
prosecuting  of  the  said  writ  of  testatum  capias  ad  satis- 
fociendumy  and  also  at  the  time  of  the  taking  and  arrest- 
ing of  the  said  G.  P.  M.  and  M,  M*  by  virtue  of  the 
same  writ,  and  also  at  the  time  of  the  making  of  the 
said  agreement  and  promise  as  in  the  decl^lration  was 
mentioned,  a  certain  sum  of  money,  to  wit, .  800&  of 
lawful  money,  &c.  for  interest  upon  the  said  sum  of 
8000/.,  and  also  in  respect  of  the  said  annual  payments 
80  by  the  said  indenture  covenanted  to  be  made,  as  in 
the  declaration  was  mentioned,  was  due  and  payable 
from  the  said  G.  P.  M.  and  M.  M.  to  the  Plaintiff*;  and 
that,  the  Plaintiff^  prayed  might  be  inquired  of  by  the 
country,  Sec. 

General  demurrer,  and  joinder. 

Mannings  for  the  Defendant,  appeared  in  support  of 
the  demurrer;  but  the  Court  expressing  an  opinion 
against  the  sufficiency  of  the  plea,  he  proceeded  to 
impugn  the  declaration. 

The  declaration  is  bad  upon  three  grounds.    1st,  The 
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particular  stipulation  contained  in  the  agreement  upon 
which  this  action  is  brought,  is  void,  —  as  amounting 
to  an  undertaking  to  do  that  which  it  was  legally  im- 
possible the  Defendant  should  do;  By  the  discharge 
of  the  Manletfs  out  of  execution,  the  judgment  on 
which  they  had  been  taken  was  satisfied ;  and,  there-  * 
fore,  any  agreement  that  they  should  be  forthcoming  to 
answer  another  execution  on  the  same  judgment  would 
be  nugatory.  In  Blackburn  v.  Stupart{a)  the  de- 
fendant had  been  discharged  out  of  custody  under  a 
ca.  sa,j  upon  an  agreement  that  the  judgment  should 
stand  as  a  security  for  the  payment  of  the  residue  of  the 
debt  in  three  months,  when  it  was  to  be  enforced  by 
execution  against  his  person  and  goods :  after  the  three 
months  the  plaintiff  issued  a  ca,  sa.  and  took  the  de- 
fendant, who  paid  the  residue  of  the  debt  in  order  to 
procure  his  discharge :  the  Court  made  a  rule  ab* 
solute,  that  the  money,  which  was  in  the  sheriff's  hands, 
should  be  refunded  to  the  defendant ;  and  Grose  Justice 
said,  "  that  it  would  be  very  dangerous  to  permit  the 
law  to  be  unsettled  in  this  respect;  which  is,  that  a 
person  cannot  be  taken  in  execution  twice  on  the  same 
jodgment,  whether  he  had  so  agreed  or  not ;  and,  there- 
fore, though  the  defendant's  conduct  had  been  very 
scandalous,  yet  the  rule  must  be  made  absolute."  In 
Vigers  v.  Aldrich  (6),  to  debt  on  judgment,  the  defendant 
pleaded  that  he  had  been  taken  under  a  ca.  sa,y  and 
afterwards  discharged  out  of  custody  by  consent  of  the 
plaintiff,  upon  an  agreement  to  pay  certain  sums  at 
stipulated  times.  Upon  demurrer,  the  Court  held  that 
tlie  plaintiff  could  not  bring  an  action  upon  the  judg- 
ment after  the  defendant  had  been  taken  in  execution 
and  discharged  by  the  plaintiff's  own  consent.  Da 
Costa  V.  Davis  (c),  was  an  action  on  a  bond  given  by 

(c)  1  Bos.  Ss  PuU.  24a. 
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the  defendant  to  the  plaintiff  to  procure  the  release 
of  May,  who  was  in  execution  at  the  plaintiff's  suit 
The  condition  was,  that  the  defendant  or  May  should 
pay  730/.  on  or  before  the  10th  of  January  1798, 
or  that  in  case  of  default.  May  should  be  rendered 
on  that  day  at  a  certain  place,  so  that  he  might  be 
again  taken  in  execution.  The  Court  was  of  opinion, 
on  the  authority  of  Vigers  v.  Aldrich,  that  the  latter  part 
of  the  condition  was  void,  being  to  render  a  prisoner  in 
execution  who  had  once  been  discharged :  and  the  plain- 
tiff had  judgment  only  on  the  ground  that  where  the 
condition  of  a  bond  is  to  do  one  of  two  things,  the  shew* 
ing  that  one  cannot  be  performed,  is  no  reason  for  not 
having  performed  the  other:  but  in  the  present  case, 
the  stipulations  in  the  memorandum  of  agreement  are 
cumulative,  not  alternative ;  and  there  is  no  ground  for 
saying,  that  the  Defendant  has  not  performed  every  other 
branch  of  the  agreement  tn  Jaques  v.  Withy  (a).  Ash* 
hurst  J.  says,  *^  I  know  of  only  one  case  where  a  debtor, 
in  execution,  who  has  obtained  his  liberty,  may  after- 
wards be  taken  again  for  the  same  debt,  and  that  is, 
where  he  has  escaped.  But  the  reason  of  that  is,  that 
he  was  not  legally  out  of  custody."  To  the  same  effect 
are  Tanner  v.  Hague  {b) ;  Clarke  v.  Clement  {c) ;  Whit-- 
acres  v.  Hamkinson  {d) ;  Walker  v.  Alder  {e);  Price 
V.  Goodrick{g);  Dallam  v.  Price  {h).  And  accord- 
ing to  the  principle  esublished  by  those  authorities, 
even  the  stipulation  in  the  defeasance  of  the  war- 
rant of  attorney,  that  execution  should  issue  from 
time  to  time,  does  not  supersede  the  rule  of  law  that 
a  party  shall  not  be  taken  a  second  time  under  the 
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same  judgment.  ITindal  C.  J.  What  do  you  say  to 
executions  under  the  stat.  of  fV.  S.,  for  instalments  or 
interest  accruing  after  judgment?]  They  issue  by  ex* 
press  statutory  enactment,  which  was  rendered  necessary 
by  the  strictness  of  the  rule  of  law.  But  even  under 
the  Stat  of  8  &  9  fV.S.  c.  II.,  if  the  Defendant  being 
in  execution  for  any  instalment,  were  discharged  out  of 
custody  bi/  the  consent  of  the  Plaintiffs  the  whole  judg* 
meat,  or  at  all  events  the  sum  for  which  the  Defendant 
was  in  execution,  would  be  considered  as  satisfied.  Here, 
though  the  declaration  does  not  state  how  much  the 
sheriffi  of  Bristol  were  commanded  on  the  body  of  the 
writ  to  take  the  Manleys  for,  yet  the  Court  will  assume 
that  the  writ  was  in  the  usual  form  for  16,003/.  5s^  as 
the  execution  would  otherwise  be  irregular  in  not  pur- 
suing the  judgment  [Tindal  C.  J.  The  Court  can 
make  no  presumption  either  the  one  way  or  the  other.] 

Again,  the  second  execution  is  alleged  to  have  issued 
for  7215/.  95.  I^.;  but  it  could  never  have  been  the 
intention  of  the  Defendant  to  become  responsible  for 
more  than  the  802/.  2s.  in  respect  of  which  he  procured 
the  Manleyi  discharge ;  and  for  aught  that  appears  to 
the  contrai7,  the  former  sum  of  802/.  25.  may  form  part 
oF  the  7215/.  95.  I(/.,  which  in  the  declaration  is  said  to 
be  the  debt  then  remaining  due.  So  that  the  Manleys 
would  not  only  have  been  arrested  a  second  time  on  the 
same  judgment,  but  in  respect  of  the  same  identical  sum 
for  which  they  had  been  in  custody  before. 

Lastly,  the  declaration  should  have  averred  notice  of 
the  place  or  county  to  which  the.  second  execution  was 
directed,  for  without  such  notice,  the  Defendant  could 
not  tell  where  to  produce  the  Manleys.  It  is  true  that, 
upon  an  issue  expressly  on  the  point  of  notice,  or 
upon  a  plea  of  non  assumpsit^  under  the  old  law,  the 
Court,  after  verdict,  would  presume  that  a  sufficient 
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notice  had  been  proved,  (a)  But  no  such  presumptioo 
arises  upon  demurrer.  ZTAe  Court  intimated  that  there 
was  no  weight  in  the  two  last  objections.] 

With  respect  to  the  plea,  the  Defendant  by  negotiating 
for  the  discharge  of  the  Matdeys  from  arrest,  is  not  pre- 
cluded from  averring  that  the  claim  for  which  they  wiere 
in  custody  was  unfounded ;  because,  if  it  were  so^  his 
own  promise  is,  without  a  consideration.  A  promise  made 
in  consideration  of  the  discharge  of  persons  who  are  ille- 
gally imprisoned  is  not  binding:  as  if  one  seeing  a  high* 
wayman  with  a  pistol  at  a  traveller's  breast,  promises 
to  pay  100/.  for  the  release  of  the  traveller :  upon  being 
sued  for  the  amount,  he  may  shew  the  circumstances 
attending  the  promise. 


WUde  Seijt.  The  plea  is  ill.  For  even  if  the  Fhiin- 
tiff's  claim  against  the  ManUj/s  were  of  a  doubtful  nature^ 
their  abandoning  their  security  at  the  Defendant's  request 
is  a  sufficiem  consideration  to  entitle  them  to  enforce  his 
undertaking:  Siracj^  v.  Bank  of  England  {b);  Longridge 
V.  Dorville.  (c) 

And  the  declaration  is  sufficient ;  for  it  is  plain  that 
the  second  executipn  was  not  issued  for  the  same  portion 
of  the  debt  as  the  first.  The  principal  sum  due  being 
8000/.,  if  the  first  execution  issued  for  802/.  2s^  the 
residue  with  the  costs  of  the  former  execution  would  be 
about  7215/.  And  by  express  agreement,  as  under  the 
defeasance  of  the  Manley^  warrant  of  attorney,  several 
and  successive  executions  may  issue  for  several  instal- 
ments of  the  same  debt,  independendy  of  the  statute  of 
8  c$*'9  W.  3.  For  in  Austerbury  v.  Morgan  (d)  it  was  held, 
that  where  judgment  was  entered  on  a  warrant  of  at- 
torney, though  a  bond  also  was  given,  it  was  not  necessary 
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uoder  B4r9  W.  3.  to  suggest  breaches.  Cox  v.  Bod^ 
iard{a\  TUby  v.  Best{b\  and  Leveridge  v.  Forty  {c\ 
support  the  same  position.  In  Vigers  v.  Aldrich^  Jaques 
V.  Withjfj  and  Tanner  v.  Hague^  there  was  no  agree- 
ment for  a  second  execution.  In  Blackbwme  v.  Stupart 
the  first  execution  was  for  the  entire  debt;  in  Da  Costa 
V.  DavU  there  was  no  engagement  by  May^  the  debtor, 
to  subject  himself  to  a  second  execution.  And  in  all  the 
cases  which  have  been  cited  for  the  Defendant  the  prin- 
ciple will  be  found  to  be  laid  down  too  broadly.  These 
cases  are  founded  upon  a  misapprehension  of  the  true 
principle,  which  is,  that  where  the  Defendant  is  dis* 
charged  out  of  execution  by  the  consent  of  the  Plaintifl^ 
the  law  presumes  that  the  Plaintiff  has  been  satisfied  by 
payment  Here  the  agreement  of  the  debtor  rebuts  any 
sacfa  presumption. 
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Manning  in  reply.  The  decisions  which  preclude  a 
second  execution  by  ca.  sa.  under  the  same  judgment 
do  not  turn  on  the  presumption  of  satisfaction,  but  on 
the  principle  that  the  Plaintiff,  after  having  resorted  to 
the  highest  species  of  satisfaction,  the  seizure  of  the 
Defendant's  person,  cannot  resort  to  any  other  remedy, 
or  to  the  same  again,  after  he  has  released  the  Defend- 
ant At  common  law,  if  the  Defendant  died  in  execu- 
tion the  judgment  was  satisfied,  and  the  Plaintiff's 
remedy  wholly  gone.  There,  it  would  be  impossible  to 
presume  actual  satisfaction ;  yet  the  case  of  death  and 
the  case  of  a  discharge  with  the  assent  of  the  creditor 
are  both  considered  as  equally  standing  upon  the 
principle  of  legal  satisfaction  by  imprisonment:  Foster 
V.  Jackson  {d)^  Linacr^s  case,  {e)     It  is  true  that,  by 
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1635.  express  agreement,  sevefaL  and  successive  executicmB 
may  issue  for  instalments  under  the  same  judgment ;  but 
they  must  be  executions  by^  fa.  or  ele^U  or  by  ca.  so. 
after  the  two  former;  or  if  by  ca.sa.  in  the  first  instance, 
the  creditor  must  not  consent  to  his  debtor's  discharge. 
No  instance  has  been  cited,  in  which  a  Defendant 
being  in  custody  for  one  instalment  the  Plaintiff  has 
consented  to  his  discharge  out  of  custody,  and  has 
retaken  him  either  for  the  same  or  even  for  a  subsequent 
instalment.  This  might  have  been  done  under  the 
provisions  of  41  G.  3.  c.  64.;  but  those  provisions  were 
enacted  only  for  three  years,  and  have  been  suffered  to 
expire,  perhaps  because  they  are  inconsistent  with  the 
principle  of  law.  As  the  Court  appears  to  have  over- 
ruled the  objection  to  the  replication^  which  raises  the 
question  as  to  the  sufficiency  of  the  consideration  for  the 
agreement,  it  is  not  intended  to  urge  defect  of  consider- 
ation as  an  objection  to  the  declaration :  but  the  De- 
fendant contends,  that  the  Plaintiff  complains  of  the  non- 
performance of  an  undertaking  to  do  that  which  was  not 
only  nugatory  but  illegal;  for  if  the  judgment  was 
satisfied  by  the  discharge  of  the  Manlei/s  from  the  first 
execution,  the  producing  of  the  Manleys  to  the  second 
execution,  and  the  taking  of  them  under  that  execution, 
would  be  an  indictable  offence,  as  well  in  the  producer 
as  in  the  taker. 

TiNDAL  C.  J.  This  question  comes  on  upon  a  de- 
murrer to  the  replication;  but  as  we  think  the  plea  is 
bad  in  law,  it  is  unnecessary  to  consider  the  replication. 
The  declaration  states  facts  from  which  'it  appears  that 
a  certain  agreement,  which  is  the  subject-matter  of  the 
action,  was  made  at  the  time  when  two  persons  of  the 
name  of  Manky  were  in  execution  for  the  sum  of  money 
stated  in  the  declaration.  And  the  declaration  proceeds 
to  state,  that  in  consideration  that  the  Plaintiff  tfvould 
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permit  the  sherifis  of  the  city  of  Bristol  to  let  those  two 
persons  go  at  large,  the  Defendant  undertook  that  he 
would  afterwards  procure  them  to  be  forthcoming,  if  it 
became  necessary  that  a  second  execution  should  issue. 

The  only  answer  suggested  to  that  undertaking,  by 
the  plea,  is,  that  no  sum  of  money  was  due  to  the 
Plaintiff  at  the  time  the  Manleys  were  taken:  but  the 
Defendant,  by  entering  into  an  agreement  to  induce  the 
PlaintiiF  to  discharge  the  ManleySf  admits  that  they 
were,  at  that  time,  really  in  execution,  which,  under  the 
circumstances,  is  also  an  admission  that  the  validity  of 
the  execution  ought  not  to  be  disputed  between  the 
Plaintiff  and  Defendant:  after  the  Defendant  has 
obtained,  for  his  friends,  the  benefit  he  proposed  by 
their  enlargement,  he  is  estopped  to  object  that  the  writ 
under  which  they  were  detained  was  not  valid. 

The  Defendant  then  says,  that  the  declaration  is  bad, 
as  disclosing  an  agreement  which  is  void  in  law.  But 
upon  looking  at  the  statement  in  the  declaration  we  see 
no  necessity  for  coming  to  such  a  conclusion.  The 
state  of  the  case  is,  that  on  the  10th  o(  January  1829  a 
mortgage  was  made,  by  two  persons  of  the  name  of 
Manlet/y  to  the  present  Plaintiff,  by  which  they  assigned 
to  him  a  certain  leasehold  property,  the  mortgage  being 
redeemable  on  payment  of  8000/.  on  or  before  the  10th 
of  January  1834,  with  interest  at  5  per  cent,  in  the 
mean  time.  There  was  also  a  covenant  on  the  part  of 
the  Mard^ySy  the  mortgagors,  that  they  would  create  a 
sinking  fund,  at  the  rate  of  5  per  cent,  during  the 
intervening  five  years  that  the  money  was  allowed  to 
remain  out  on  mortgage:  which  payments  for  the  sink- 
ing fund  and  interest  at  5  per  cent.,  give,  by  an  easy 
calculation,  an  amount  of  400/.  a  year. 

It  was  tliought  fit  that  these   payments  should   be 
farther  assured  by  a  warrant    of  attorney;    and  that 
warrant  of  attorney,  after  reciting  the  mortgage,  pro- 
liH  2 
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1SIS5.  ceeds,  in  the  defeasaDce,  to  state,  that  if^  at  any  time, 
default  should  be  made,  either  in  the  payment  of  the 
interest,  or  in  the  payment  of  the  sums  of  money 
which  were  so  stipulated  to  form  a  sinking  fund 
between  these  parties,  that  from  time  to  time  it  should 
be  lawful  for  the  Plaintiff  to  issue  executions  against 
the  Defendants  in  that  action,  the  two  Manleys^  until 
the  whole  was  satisfied.  Therefore  the  judgment  en- 
tered up  under  that  warrant  of  attorney  for  the  sum 
of  16,000/.  was  a  judgment  entered  upon  an  express 
understanding  and  agreement  between  the  parties,  that 
from  time  to  time  different  executions  should  issue, 
until  the  whole  sum  of  money  that  was  made  payable 
and  secured  by  that  instrument  was  actually  received  by 
the  Plaintiff 

Then  the  declaration  goes  on  to  state,  that  it  did 
become  necessary  that  the  Plaintiff  should  issue  exe- 
cution, and  that  such  execution  was  issued,  upon  the 
judgment,  '^  for  a  certain  sum,  to  wit,  the  sum  of 
802/.  25. ;"  —  not  for  the  whole  sum  mentioned  in  the 
judgment. 

Now  that  being  the  position  of  the  parties, — the  two 
Manleys  being,  at  that  time,  actually  in  custody  of  the 
sheriffs  of  the  city  of  Bristol^  —  then  comes  the  agree- 
ment which  is  the  subject  of  this  action,  by  which  the 
Defendant  says,  in  effect,  to  the  Plaintiff,  *^  in  consider- 
ation that  you  will  release  and  discharge  them  out  of 
the  custody  of  the  sheriffs,  I  will  undertake,  if  it  shall 
become  necessary  at  any  time  that  another  execution 
shall  issue,  that  tdese  two  persons  shall  be  forth- 
coming;" and  then  the  declaration  proceeds  to  state, 
that  it  did  become  necessary  that  another  execution 
should  issue;  and  that  at  a  long  period  subsequent, 
viz.  at  the  end  of  May  1834,  the  Plaintiff  did  issue  an 
execution  for  the  sum  of  7215/. 

This  state  of  facts,  according  to  the  argument  for  the 
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Derendant,  amounts   to   an   agreement  that   a  debtor        1835. 

should  be  subject  to  a  second  execution  for  the  same        

debt,  and  is,  therefore,  void  in  law.  Admitting,  for  the  Atkinson 
sake  of  argument,  that  where  there  has  been  no  engage-  3atntun. 
ment  by  the  debtor  to  that  effect,  an  agreement  by  a 
third  party,  that  a  debtor  who  has  been  already  in  cus* 
tody  for  an  entire  debt  shall  be  forthcoming  for  a  second 
execution  in  respect  of  the  same  sum,  would  be  a  void 
agreement,  still  the  present  case  does  not,  in  law,  or  in 
feet,  fall  within  such  a  principle. 

There  is  no  statement  here  from  which  we  can  infer 
that  the  debtor  was  to  be  charged  a  second  time  in  re- 
spect of  the  same  sum  for  which  he  had  already  been  in 
custody.  On  the  contrary,  by  pursuing  the  calculation  ^y^^  Q  a^ 
suggested  by  the  agreement,  it  appears  that  the  second 
executioa  was  for  a  sum  and  a  subject-matter  different 
from  the  original  one.  And  the  Defendant  should  not 
have  left  it  in  doubt,  but,  if  such  were  the  case,  should 
have  expressly  averred  that  the  second  execution  was  for 
the  same  sum  as  the  first.  But  it  is  sufficient  for  us  to 
say,  that  it  does  not  appear  on  this  record  that  such  was 
the  case. 

Supposing,  however,  that  it  was  issued  in  respect  of 
the  same  sum,  or  a  part  of  the  same  sum,  the  Defend- 
ant has  not  given  any  answer  to  the  cases  in  which  it  has 
been  held  that  successive  executions  may,  by  agreement 
of  the  debtor,  be  issued  for  several  portions  of  an  entire 
debt :  Titty  v.  Best^  Leveridge  v.  Forty,  Austerly  v.  Mor* 
gan^  and  Cox  v.  Rodbard,  Indeed,  without  the  aid  of 
authority,  good  sense  would  establish  such  a  principle: 
and  no  authority  has  been  cited  to  shew  even  that  a 
second  execution  for  the  same  debt  is  absolutely  void :  if 
it  were  so,  the  sheriff  would  be  a  trespasser,  and  no  ap- 
plication to  a  Court  would  be  necessary  to  discharge  a 
Defendant.  It  has  always  been  the  practice,  however, 
(o  make  such  an  application.  Now  if  such  an  execu*^ 
H  H  3 
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1885.  tion  woold  not  be  void  even  where  there  has  been  no 
agreement  to  warrant  it,  why  are  we  to  sa}'  that  it  is 
void  when  it  has  been  issued  pursuant  to  the  terms  of 
an  express  agreement  ?  at  all  events,  the  case  where 
there  is  an  agreement  by  the  debtor  for  successive  exe- 
cutions is  essentially  different  from  cases  where  there 
has  been  no  such  understanding.  Our  judgment,  there- 
tore,  must  be  for  the  Plaintiff,  and  a  jury  must  say  what 
injury  he  has  sustained  by  his  debtors  not  being  forth- 
coming at  the  proper  time. 

Park  J.  His  Lordship  having  gone  so  fully  into  the 
fects  and  circumstances  of  this  case,  it  is  unnecessary  that 
I  should  take  up  much  time  in  giving  my  opinion  in  con- 
currence with  his.  If  it  be  taken,  that  in  Jaqiies  v.  Withy^ 
Ashhurst  J.  laid  down  the  rule  as  generally  as  the  counsel 
for  the  defendant  has  been  inclined  to  state  it  to-day, 
Btdler  J.  said,  on  the  other  hand,  that  he  could  not  agree 
in  the  generality  of  the  position  laid  down  by  Ashhurst  J. 
ci^^-^jc.2'47  There  are  various  cases  where  the  Court  has  declined 
to  interpose,  even  where  the  second  execution  is  for  the 
same  entire  debt:  as  where  there  is  any  thing  which  looks 
like  fraud.  In  Baker  v.  Bidgmy  the  defendant,  who 
had  been  taken  in  execution,  became  a  bankrupt :  it  was 
necessary  before  the  plaintiff  could  prove  his  debt  under 
the  commission  to  consent  to  the  defendant's  discharge : 
some  time  afterwards  the  commission  was  superseded, 
and  the  plaintiff  took  the  defendant  again  :  he  applied  to 
>  this  Court  to  be  discharged,  and,  according  to  the  gene- 

rality of  the  rule,  he  ought  to  have  been  discharged  :  I 
was  inclined  to  that  opinion,  and  so  was  the  rest  of  the 
Court  upon  general  principles ;  but  they  said  that  the 
rule  does  not  apply  if  there  be  any  suspicion  of  fraud  in 
the  case,  and  they  doubted  very  much  whether  diere  were 
not  circumstances  of  fraud  sufficient  to  warrant  the  de- 
tention of  the  defendant^  or»  at  least,  to  drive  htm  to  his 
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audita  querela :  I  did  not  feel  upon  the  affidaviu  that 
were  then  produced  that  there  was  sufficient  ground  to 
warrant  the  judgment ;  but  thie  Court  would  not  dis- 
charge the  defendant.  But  at  all  events  the  Defendant 
bere»  ought,  on  his  pleadings,  to  have  made  it  quite 
apparent  that  the  second  execution  was  for  the  same 
debt,  — the  same  subject-matter.  Now  he  has  not  done 
80,  and  it  appears  to  us,  upon  taking  the  figures  alto- 
gether, that  it  is  not  for  the  precise  debt  for  which 
he  had  been  arrested  before.  There  was  nothing  il- 
legal in  an  agreement  to  pay  from  time  to  time  in  the 
manner  stated  in  the  defeasance  to  this  warrant  of  at- 
torney. It  was  the  duty  of  the  Defendant  to  make  it 
clear  that  the  second  execution  was  for  the  same  sum, 
as  much  as  if  there  had  been  an  actual  recaption,  and 
the  Defendant  had  come  before  a  judge  to  be  discharged 
on  account  of  a  second  arrest.  Not  having  done  so,  it 
appears  to  me  to  be  clear  that  the  Plaintiff  is  entided 
to  judgment. 


1855. 

ATKoraoK 
Batntun. 


Vaughan  J.  I  am  of  the  same  opinion.  The  cases 
which  have  been  cited  for  the  Defendant  apply  to  a 
different  state  of  facts ;  that  is,  where  the  body  has  been 
taken  a  second  time  for  the  same  debt.  I  can  perceive 
no  illegality  in  a  party's  agreeing  to  pay  a  debt  by  in- 
stalments, and,  with  that  view,  to  subject  himself  to 
successive  executions ;  it  is  for  the  convenience  of  the 
party,  and  clearly  in  ease  of  a  debtor.  Here  a  third 
party  has  stepped  in :  after  assenting  to  such  an  agree- 
ment he  cannot  be  permitted  to  question  the  existence 
of  the  debt;  and  it  is  clear  that  the  second  execution 
was  not  in  respect  of  the  same  sum  as  the  first. 


BosANQUET  J.     I  am  of  opinion  that  the  judgment  of 
the  Court  ought  to  be  for  the  Plaintiff;  but  the  question 
having  been  so  fully  discussed  by  my  Lord  Chief  Justice, 
H  H  4    i 
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I  shall  only  add  a  few  words.  I  waive  the  point  which 
has  been  raised  for  the  Defendant,  as  to  the  liability  of 
the  Manleys  to  be  taken  a  second  time  for  the  same 
debt:  it  is  unnecessary  also  to  consider  the  case  of 
Da  Costa  v.  Daxnsy  which  proceeded  on  the  assamption 
that  the  debtor  was  not  liable  to  be  taken  on  the  second 
execution  for  the  same  debt :  but  here  I  consider  the 
Defendant  liable  under  his  own  agreement  to  the  Plain- 
tiff's cMm,  because  it  does  not  appear  on  this  record 
that  the  Mankys  were  taken  in  execution  a  second  time 
for  the  same  debt  as  on  the  first  occasion.  It  was  in- 
cmnbent  on  the  Defendant,  in  order  to  raise  any  appear- 
ance of  an  answer  to  the  Plaintiff's  claim,  to  shew  that 
the  two  sums  were  the  same.  Not  having  done  that, 
and  it  being  compatible  with  the  whole  of  his  statement 
that  the  sums  should  be  different,  our  judgment  must 
be  for  the  Plaintiff. 

Judgment  for  the  Plaintiff. 


Jan.  M. 


Davy  v.  Brown. 


Where,  upon 
a  matter  de- 
cided at 
chambers,  a 
Judge  has 
entertained 
the  question 
of  costs,  an 
appeal  to  the 
Court  on  the 
subject  of 
such  costs 
ought  not  to 
be  made. 


^T^HE  Plaintiff's  attorney,  having  signed  judgment^ 
was  summoned  before  Park  J.  at  chambers,  to  shew 
cause  why  it  should  not  be  set  aside  for  irregularity, 
when,  to  avoid  further  contest,  upon  a  suggestion  from 
the  judge,  he  consented  to  waive  it.  The  Defendant's 
attorney  then  asked  for  the  costs  of  setting  aside  the 
judgment,  but  the  Plaintiff's  attorney  contending  th^t 
his  judgment,  though  strict,  was  regular.  Park  J.  de- 
clined to  make  any  order.     Whereupon, 

Miller  obtained  a  rule  calling  on  the.  Plaintiff's  at- 
torney to  shew  cause  why  he  should  not  pay  the  costs 
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of  setting  aside  the  judgment,  and  of  the  present  ap-        1SS5. 

plication. 

Davy 

V, 

Wilde  Serjt.9  who  shewed  cause,  pointed  out  the  Bbowm. 
inconvenience  to  suitors,  if,  after  a  judge  at  chambers 
had  exercised  his  discretion  on  the  point,  a  party  should 
be  permitted  to  come  to  this  Court  for  a  review  of  the 
decision,  and  create  an  expense  of  8/.  or  10/.  to  recover 
costs  to  the  amount  of  a  few  shillings. 

MiUer^  insisting  that  the  judgment  was  irregular,  and 
that  the  Plaintiff's  attorney  had  admitted  this  by  waiving 
it,  contended  that  the  Defendant  was  entitled  to  his  costs  ; 
and  that  if  a  judge  declined  to  grant  them  at  chambers, 
the  party  had  no  remedy  but  to  come  to  the  Court 

TiNDAL  C.  J.  As  this  matter  began  beft>re  a  judge 
at  chambers,  so  it  ought  to  ha^e  terminated  there. 
There  is  no  ground  for  an  application  to  this  Court. 
When  the  Plaintiff's  attorney  waived  his  judgment,  the 
Defendant  had  obtained  the  object  of  his  summons,  and 
there  the  matter  should  have  ended.  However,  costs 
bdng  mentioned,  the  Plaintiff's  attorney  said,  <*  Though 
I  have  waived  the  judgment,  I  still  contend  that  it  was 
regular;"  upon  which  the  judge  declined  to  make  any 
order  as  to  costs.  Common  humanity  requires  that 
when  such  matters  have  been  decided  at  chambers  they 
should  not  be  further  questioned  at  such  a  heavy  ex- 
pense to  the  parties.  The  rule  must  be  discharged 
with  costs. 

Park  J.  Few  judges  at  chambers  will  entertain 
the  question  of  costs  (a) ;  but  when  the  point  has  been 

(a)  As  to  the  power  of  a  Ad,  415.^  where  a  role  nisi  for 
Judge  at  chambers  to  order  discharging  such  an  order  was 
costs,  see  Read  v.  Lee,  %B.6^     nude    absolute.     That    case^ 
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considered^  and  a  decision  pronounced,  it  is  too  bad 
for  a  party  to  come  here  at  an  expense  of  8/.  or  10/«  to 
demand  IS5.  4^/.  costs. 

Vauohan  and  Bosanquet  Js.  concurred. 

Rule  discharged  with  costs. 


however,  was  re-conddered  in 
Doe  dem.  Prescott  t.  Boe, 
9  Bingk,  104.  In  the  latter 
case,  and  in  the  more  recent 
one  of  Hughes  r.  Brand, 
2  Dawh  Pr.  Bep.  131.,  this 
Court  and  the  Court  of  Ex- 
chequer acted  on  the  principle 
that  a  Judge  at  chambers  has 
the  power  to  order  costs.  In 
Hughes  v.  Brand,  it  was  in- 
timated by  Bayley  B.  that  since 


the  Uniformitj  of  Process  Act, 
in  consequence  of  which  ''a 
great  deal  of  new  business  ii 
now  thrown  upon  the  Judga 
at  chambers,"  there  are  many 
cases  in  which  this  power 
should  be  exercised;  e,g.  ''where 
a  declaration  is  in  yacation  and 
irregular,"  he  asks,  "  Cannot 
an  application  be  made  to  a 
Judge  to  set  it  aside  with 
costs?" 


jan.2^.      Abbott  and  Others,  Assignees  of  Baker,  a 
Bankrupt,  v.  Pomfret  and  Others. 


^T^HE  Plaintiffs,  by  this  action  for  money  had  and 

received  to  their  use  as  assignees  of  Bakerj  sought 

to  recover  200Z.,  which  they  alleged  to  have  been  paid 

to  the  Defendants  by  Baker  the  bankrupt,  in  the  way  of 

fraudulent  preference. 

The  facts  were  as  follows :  —  One  Lcmrenccj  a  friend 

of  Bakery  in  order  to  assist  him  in  his  difficulties,  had 

accepted  a  bill  drawn  by  him  for  184/.;  Lecmrence  had 

being  in  em- 
barrassed circumstances,  gave  L.  a  cheque  on  Defendants  for  the  amount  of  the 
bill:  the  Defendants  on  receiving  the  cheque  handed  the  bill  over  to  L. — B. 
became  bankrupt  Jan,  9th : 

Held^  that  his  assignees  could  not  sue  Defendants  as  having  received  the 
amount  of  the  cheque  by  way  of  fraudulent  preference. 


Defendants^ 
^.'s  bankers^ 
bad  discount* 
ed  for  B,  a 
bill  payable 
Jan,  lOih, 
drawn  by  B,, 
and  gua- 
ranteed by  L. 
On  the  3d 
of  Jan.,  B., 
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alsoy  for  the  same  purpose,  guaranteed  the  payment  of       18S5. 
a  bill  for  200/.,  drawn  by  Baker  and  accepted  by  one 
MUk. 

These  bills,  which  were  payable  on  the  8th  and 
10th  of  January  18  84,  were  in  the  possession  of  the 
Defendants,  who  had  discounted  them  for  Baker. 

The  Defendants  were  Bakei^s  bankers.  Baker  was 
arrested  on  the  2d  of  January;  and  being  in  embarrassed 
circumstances,  but  having  placed  in  the  Defendants' 
hands  enough  to  cover  these  two  bills,  went  to  the 
Defendants  on  the  dd  of  January  1834,  accompanied  by 
Lawrence^  to  whom  he  gave  two  cheques  on  the  De- 
fendants, one  for  184/.  25.  4e{.,  the  other  for  200/. 
Lawrence  presented  the  cheques,  and  with  the  amount 
took  up  the  two  bills. 

Baker  becam.e  bankrupt  on  the  9th  of  January  1884. 

The  Plaintiffs  thereupon  sued  Lawrence  for  the 
384/.  25.  4c/.,  as  having  been  paid  to  him  by  way  of 
fraudulent  preference ;  but  recovered  only  184/.  25.  4</., 
the  amount  of  the  bill  for  which  he  was  liable  as 
acceptor,  Liitledale  J.,  who  tried  the  cause,  thinking, 
on  the  authority  of  Guthrie  v.  Crosstey  (a),  that  there  was 
no  fraudulent  preference  of  Lawrence  in  respect  of  the 
2001.  bill,  for  which  he  was  only  a  surety.  Whereupon 

The  Plaintiffs  now  sought  to  recover  the  amount  of 
that  bill  from  the  Defendants. 

However,  there  was  a  nonsuit  at  the  trial,  on  the 
ground  that  the  Defendants  were  primarily  creditors  of 
ifi/b  in  respect  of  this  bill,  having  made  it  their  own 
by  discounting  it,'  and  that  therefore  no  fraudulent  pre- 
ference of  a  creditor  of  Baker's  had  be^  established. 

Spankie  Serjt.  having  obtained  a  rule  nisi  for  a  new 

trial, 

(a)  2Car.SfP  301. 
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Abbott 

V, 
POBVBBT. 


Wilde  Serjty  Thesigevy  and  ChanneU  shewed  cause. 
After  much  contest  as  to  the  question  of  fact,  whether 
or  not  Baker  contemplated  bankruptcy  when  the  trans- 
actions of  the  Sd  oi  January  1834  occurred,  upon  which 
the  Court  pronounced  no  opinion,  they  contended  that, 
at  all  events,  the  Defendants  were  creditors  of  MiUs 
and  Lawrence  in  respect  of  this  bill ;  and  that  having 
received  the  amount  of  it  from  Lawrence^  who  was 
ultimately  liable,  they  were  not,  within  the  meaning  of 
the  bankrupt  act,  parties  who  bad  obtained  a  fraudulent 
preference  from  Baker. 


Spankie  and  Piatt  in  support  of  the  rule.  A  pre- 
ference of  a  particular  creditor  having  clearly  been  in- 
tended by  Bakery  the  person  who  obtains  the  benefit, 
and  retains  the  money,  must  be  esteemed  the  party 
preferred  within  the  meaning  of  the  statute.  The 
object  of  the  statute  was  to  prevent  the  fund  for  the 
creditors  being  robbed,  no  matter  by  whom,  and  the 
assignees  are  entitled  to  recover  the  money  in  whose 
bands  soever  it  may  be  found.  It  is  no  matter  that 
the  bankrupt  intended  to  prefer  A.  /  if  the  preference 
lights  on  £.,  B*  must  take  the  consequences.  If  it  were 
otherwise^  the  law  against  fraudulent  preferences  might 
always  be  defeated  by  the  employment  of  an  inter- 
mediate receiver. 


TiNDAL  C.  J.  The  argument  for  the  Plaintifis  has 
taken  the  same  course  as  if  this  had  been  a  payment 
after  the  act  of  bankruptcy ;  for  it  has  been  contended, 
that  whoever  receives  money  from  a  trader  under  em- 
barrassment, and  likely  to  become  bankrupt,  is  liable  to 
be  sued  as  having  obtained,  by  a  fraudulent  preference, 
property  which  belongs  to  the  assignees.  The  property, 
however,  which  the  Plaintiffs  seek  to  recover  never 
passed  to  the  assignees;  and  the  sole  condition  on  which 
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this  action  can  be  maintained  is,  that  there  has  been  a       18S5. 
fraudulent  preference  of  the  Defendants  in  contempUtion 
of  bankruptcy.     But  this  is  the  first  time  we  have  heard 
of  a  fraudulent  preference  of  one,  accompanied  by  pay- 
ment to  another.     A  fraudulent  ^preference,  in  general, 
proceeds  from  motives  arising  from  consanguinity,  or 
friendship,  or  other  reasons  inducing  a  payment  to  a 
particular  creditor,  in  derogation  of  the  rights  of  the 
general  body  of  claimants.     But  it  is  contended  here, 
that  if  the  preference  be  for  A^  and  the  money  finds  its 
way  to  the  hands  of  i5.,  the  assignees  may  sue  J?.     That 
would  be  carrying  the  doctrine  of  fraudulent  preference 
to  an  alarming  extent.      The   question,   therefore,  is, 
whether  there  is  any  evidence  here  that  Baker  intended 
a  fraudulent  preference   of  the  Defendants.      And  it 
seems   to  me  that  no  such   evidence  exists.     Baker^ 
having  procured  his  bankers  to  discount  two  bills,  one 
for  184/.  25.  4^.,  the  other  for  200/.,  both  payable  early 
in  January^  pays  into  his  bankers  enough,  with  a  sum 
which  was  previously  there,  to  defray  both  bills.     He 
then  goes  to  the  bankers  with  Lawrence^  who  having 
accepted  one  of  the  bills,  and  having  guaranteed  the 
payment  of  the  other,  was  immediately  liable  on  the 
one,  and  collaterally  on  the  other.     If  Baker  were  in 
danger  of  becoming  bankrupt.  It  is  natural  he  should 
wish  to  assist  Lawrence^  who  was  his  friend,  by  enabling 
him  to  take  up  the  bills  about  to  become  due :  he  had  a 
motive   for  preferring  Lawrence,   none  for*  preferring 
the  Defendants.     That  being  so,  he  gives  Lawrence  a 
cheque,  which  Lamrencej  on  receiving  the  bills,  hands 
over  to  the  Defendants.     There  is  no  reason,  therefore, 
for  thinking  that  Baker  meant  to  prefer  the  Defendants^ 
and  there  is  a  reason  for  thinking  he  meant  to  prefer 
Laxsrence.     And  the  Plaintifis  themselves  have  put  this 
construction  on  his  conduct,  for  they  have  sued  Z^iw 
Tenccj  and  have  recovered  in  respect  of  one  of  the  bills. 
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If  Baker  had  intended  to  prefer  the  Defendants,  he 
would  simply  have  paid  in  so  much  money  to  their 
account;  the  bringing  Lawrence  to  them  would  have 
been  merely  an  idle  ceremony. 

I  think,  therefore,  that  the  nonsuit  was  right,  and 
that  this  rule  must  be  discharged. 

Park  J.  It  is  a  strong  fact  that  the  Plaintifis  them- 
seWes  never  looked  to  the  Defendants  till  the  action 
against  Lawrence  failed  as  to  one  part  of  their  case.  I 
think  the  rule  ought  to  be  discharged. 

Vaughan  J.  I  am  of  the  same  opinion.  The  Plain- 
tiffs have  been  nonsuited  on  the  ground  that  they  failed 
in  proving  all  that  is  requisite  for  the  support  of  an  action 
of  this  sort:  that  the  trader  was  in  insolvent  circum- 
stances ;  that  he  contemplated  bankruptcy,  and  that  he 
fraudulently  preferred  the  Defendants.  The  question 
here  is,  whether  the  money  passed  to  the  Defendants  by 
way  of  fraudulent  preference.  We  are  not  called  on  to 
say  whether  Lawrence  was  the  person  preferred,  al* 
though  it  is  probable  that  such  was  the  case:  but  no 
motive  can  be  suggested  which  should  have  induced 
Baker  to  prefer  the  Defendants,  and,  therefore,  the 
nonsuit  ought  to  statid. 

BosANQUET  J.  I  can  see  no  sufficient  ground  for 
disturbing  this  nonsuit.  The  money  having  been  paid 
in  the  course  of  business  before  the  act  of  bankruptcy, 
the  Defendants  are  prima  facie  entitled  to  retain  it,  and 
it  is  incumbent  on  the  other  side  to  make  out  that  there 
has  been  a  fraudulent  preference.  This,  however,  is 
not  a  case  of  that  description.  The  Defendants  had 
discounted  bills  for  Bakery  and  Baker,  contemplating 
bankruptcy,  pays  into  their  hands  a  sum  sufficient  to 
enable  Lawrence,  to  whom  he  had  given  a  cheque  for 
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the  amonnt)  to  purchase  the  bills  which  were  then  in  18S5. 
the  possession  and  the  property  of  the  Defendants. 
Ijcmrence  presents  the  cheque  and  receives  the  bills. 
For  whose  benefit  ?  undoubtedly  for  his  own ;  since  he  PonFMnr. 
was  liable  immediately  on  one  of  the  bills,  and  ulti- 
mately on  the  other.  Baker,  therefore,  had  no  intention 
to  prefer  the  Defendants,  who  are  entitled  to  retain  the 
sum  they  have  received  upon  the  sale  of  their  own  bills. 

Rule  discharged. 


T 


Woods  v.  Pope.  jan.  26. 

'HE   Plaintiff  sought,   by  this   action,   to  recover  Plaintiff  hay* 

against  the  Defendant — who  had  been  tenant  from  ™^  recovered 

a  verdict 
year  to  year,  of  premises  belonging  to' the  Plaintiff,  —  a  under  20/.  as 

sum  due  for  rent;   a  sum  paid  for  certain  repair^  for  daniagesfor 

which   the  Defendant  was  liable  as  such  tenant;   and  to'let  a  htmse 

41/.  5s»  damages  occasioned  to  the  Plaintiff  by  his  in-  for  six  weeks, 

ability  to  let  the  premises  from  Lady^day  1834  to  the  "*  c®""®- 
15th  oi  August  following,  in  consequence  of  the  state  of  Defendant 

dilapidation  in  which  the*  Defendant  had  quitted  them  at  l^&ving 

UdiHdau.  omitted  to  do 

-— *yr«*»jf  certain  re- 

The  Defendant  paid  into  Court  the  sums  claimed  for  pairs  to  which 

rent  and  repairs ;    and  it  appearing  at  the  trial,  before  ^®  ^"  ^*^® 

(joselee  J.,   that  the  Flamtifi   had  been   occupied  six  Court  refused 

.  weeks  in  repairing  the  house,  the  jury  gave  a  verdict,  to  disturb  the 

on  the  third  demand,  for  13/.  IO5.,  notwithstanding  the  ^^g^^^n^^ 

substantial  repairs  of  the  premises  were  to  be  done  by  the  subetan- 

the  Plaintiff.  ^  '^P"" 

were  to  be 

done  by 

Hum/reyt  by  leave  of  the  learned  Judge  who  pre-  Plaintiff. 

sided  at  the  trial,  now  moved  to  set  aside  this  verdict, 

and  enter  a  nonsuit,  on  the  ground  that  the  Plaintiff, 

having  recovered  the  sum   expended  on  the  repairs 
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t85j.  which  the  Defendant  was  liable  to  perform,  could  not, 
— ^  in  addition,  make  any  demand  in  respect  of  the  premises 
Woods  having  remained  for  a  time  unoccupied ;  and  the  less, 
PoPB.  as  the  Plaintiff  himself  was  bound  to  do  the  substantial 
repairs. 

TindalC.J.  Unless  this  is  a  verdict  against  law 
we  ought  not  to  interfere,  the  sum  recovered  being 
less  than  20/.»  and  I  cannot  see  that  it  is  clearly  against 
law.  The  amount  for  which  the  Defendant  was  liable, 
in  respect  of  the  repairs  he  was  bound  to  perform, 
having  been  paid  into  Ck)urt,  the  only  question  the  jury 
had  to  consider  was,  what  time  it  would  occupy  the 
Plaintiff  to  lay  out  that  money.  If  the  Defendant  had 
laid  out  that  money  before  he  quitted  the  premises,  the 
Plaintiff  might  have  occupied  them  himself :  the  delay, 
therefore,  was  a  consequential  injury:  it  would  take 
the  Plaintiff  some  time  to  efiect  the  repairs,  which 
ought  to  have  been  done  by  the  Defendant;  and  if 
there  were  amf  fact  to  go  to  the  jury,  we  ought  not  to 
disturb  the  verdict. 

The  only  answer  has  been,  that  the  Plaintiff  was  bound 
to  do  the  greater  part  of  the  repairs :  but  be  might  have 
consented  to  occupy  the  premises  himself  if  the  De- 
fendant had  completed  his  portion  of  the  repairs,  al- 
though further  repairs  might  be  requisite  before  the 
premises  could  be  let  to  a  tenant.  I  think,  therefore^ 
that  this  verdict  is  not  so  clearly  against  law  as  to 
authorise  us  to  disturb  it,  the  amount  being  under  SOf. 

The  rest  of  the  Court  concurred. 

Rule  refused. 
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Bramah  and  Another  t;.  E.  M.  Roberts,  L.  Ro-      Jan.  81. 
BERTS,  Clare,  Baker,  J.  Foster,  H.  Foster, 
Ltall,  and  Blaksley. 

^HE  declaration  stated  that  one  fVm*  Clares  on  the  To  a  plea  by 

22d  of  October  183S,  made  his  bill  of  exchange  in  ^e  acceptor 

writing,  and  thereby  required  the  Defendants  to  pay  to  exchanire 

the  order  of  him,  fV.  Clare,  5001.  three  months  after  the  that  itwas^  to 

date  thereof,  which  period  had  now  elapsed:  that  the  ^^^^^^ 

Defendants  then  accepted  the  said  bill,  and  W.  Clare  negotiated  by 

then  indorsed  the  same  to  the  Plaintifis :  of  all  which  ^^d^  and 

the  Defendants  then  had  due  notice,  and  then  promised  gideration "" 

the  Plaintiffi  to  pay  them  the  amount  of  the  bill  accord-  was  given  for 

ing  to  the  tenor  and  effect  thereof,  and  of  the  Defend-  ^®  indorse. 

.  .  ment  to  the 

ants  acceptance  thereof:  yet  they  disregarded  their  pro-  holder  it  is 

mise,  and  did  not,  nor  did  any  or  either  of  them  pay.       sufficient  for 

The  Defendants  Baker,   J.  Foster,   G.  H.  Foster,  ^llj''^^^ 

lAfdl,  and  Blaksley  pleaded,  6rst,  the  general  issue; —  rally^  that  he 

secondly,  that  there  was   not,  at   any  time,   any  con-^  had  no  notice 

•J        .  1        !•        1       T>.  n     1  .         ,      of  the  fraud, 

sideration  or  value  lor   the    Defendants  accepting  the  and  that  the 

said  bill  of  exchange,  or  paying  the  amount  thereof,  or  ^iil  ^as  in- 
any  part  thereof:   that  the  said  bill,  indorsed  by  fVi  f^acrod 
Clare,  was  afterwards,  to  wit,  on  the  4th'  of  January  consideration. 
1834,  delivered  on  behalf  of  the  Defendants  to  one 
Thomas  Hunt,  for  a  special  purpose  only,  to  wit,  that 
the  said  T.  Hunt  should  keep  and  take  care  of  the  said 
bill,  for  and  on  behalf  of  the  Defendants,  and  for  their 
use  and  benefit,  and  not  for  the  purpose  of  being  nego- 
tiated or  delivered  over  by  him  to  any  other  person  or 
persons  whatsoever :  that  the  said  T.  Hunt  then  took 
and  received,  and  from  thence  until  the  Plaintiffs  became 
possessed  of  the  same  as  thereinafter  mentioned,  held  the 
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said  bill  for  the  special  purpose  aforesaid :  that  the  said 
T.  Hufitf  in  violation  of  good  faith,  and  contrary  to  the 
said  special  purpose  for  which  he  so  receiyed  and  held 
the  said  bill  as  aforesaid,  heretofore,  and  whilst  he  held 
and  had  the  same  in  his  possession  for  the  special  pur- 
pose aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
fraudulently,  and  without  the  authority  of  the  Defend- 
ants, and  with  intent  to  defraud  the  said  Defendants  in 
the  introductory  part  of  the  first  plea  named,  negotiated 
and  parted  with  the  said  bill  for  his  own  use  and  benefit, 
and  then  delivered  the  said  bill  so  indorsed  as  afore- 
said to  the  Plaintiffs :  that  the  said  bill  was  not,  at  any 
time,  indorsed  to  the  Plaintiffs  otherwise  than  by  the 
said  T.  Hunt  so  delivering  the  same,  so  indorsed  by 
the  said  W*  Clare  as  aforesaid,  to  the  Plajotiffis :  that 
the  Plaintifis,  at  the  time  when  the  said  bill  was  so 
delivered  to  them  as  aforesaid,  by  ibe  said  T.  Hunt  as 
aforesaid,  had  notice  of  the  premises,  and  well  knew 
that  the  said  T.  Hunt  bad  no  power  or  authority  to 
negotiate  or  part  with  the  same  on  bis  own  account; 
and  that  there  was  not,  at  any  time,  any  consideration 
or  value  given  in  good  faith  for  the  said  indorsement  of 
the  said  bill  of  exchange  to  the  Plaintiffs,  as  in  the  s^aid 
declaration  mentioned. — Thirdly,  that  the  said  bill  never 
was  accepted  by  the  Defendants,  except  by  the  said 
E*  M.  Roberts^  for  and  on  account  of  himself  and  all 
the  other  Defendants  in  this  action  mentioned,  under 
and  by  virtue  of  an  authority  from  the  last-mentioned 
Defendants,  to  the'  said  E,  M.  Roberts^  to  accept  bills  of 
exchange  on  behalf  of  himself  and  the  other  Defendants 
for  particular  purposes  only,  that  is  to  say,  for  the 
purposes  of  discharging  claims  against  certain  persons 
composing  a  certain  company,  called  the  South  Metro- 
politan Gas  Light  and  Coke  Company,  or  upon  the 
said  E.  M.  Roberts  and  the  other  Defendants,  as  di- 
rectors  of  the  said  company ;  but  that  the  said  £•  M. 
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Roberts^  on  the  22d  of  October  1833,  in  breach  of  good 
faith,  fraudulently  and  wrongfully,  and  without  the  con- 
sent or  authority  of  the  Defendants  in  the  introductory 
part  dr  the  first  plea  named,  and  with  intent  to  defraud 
them,  accepted  the  said  bill  on  behalf  of  himself  and  all 
the  other  Defendants  in  this  action,  not  on  account  of 
any  of  the  purposes  for  which  he  was  so  authorized  to 
accept  bills  on  behalf  of  himself  and  the  other  Defend- 
ants as  aforesaid,  but  for  another  and  different  purpose, 
to  #it,  for  the  private  purposes  of  the  Defendant 
W.  Clare^  (who  drew  the  same,  and  who  then  had  no 
claim  or  demand  whatever  on  the  other  Defendants,) 
and  of  himself  the  said  E.  M.  Roberts^  and  the  De- 
fendant L.  Roberts.  And  that  the  Defendants,  in  the 
introductory  pari;  of  the  first  plea  named,  received  no 
consideration  or  value  for  the  said  acceptance. 

The  Plaintiffs  replied  to  the  second  plea,  —  that  after 
the  making  of  the  said  bill,  and  before  the  same  had 
become  due  and  payable,  to  wit,  on  the  4th  of  January 
1834>,  the  said  bill  was  indorsed  and  delivered  to  the 
Plaintifis  fairly  and  bond  Jule^  and  for  a  good  and 
valuable  consideration,  that  is  to  say,  for  monies  ad- 
vanced by,  and  due  and  owing  to  them,  the  Plaintiffs. 
And  that,  at  the  time  when  the  said  bill  was  so  in- 
dorsed and  delivered  to  them  as  aforesaid,  they  had 
not,  nor  had  either  of  them,  notice  of  the  premises  in 
the  last-mentioned  plea  mentioned;  nor  did  they,  or 
either  of  them,  know  that  the  said  T.  Hunt  had  no 
power  or  authority  to  negotiate  or  part  with  the  said 
bill  on  his  own  account;  and  this  they  were  ready  to 
verify,  &c.  To  the  third,  —  that  the  said  £.  M.  Roberts 
was  duly  authorised  to  accept  the  said  bill  on  behalf  of 
himself  and  ail  the  other  Defendants  in  this  action. 
That,  after  the  making  of  the  said  bill,  and  before  the 
same  had  become  due  and  payable,  to  wit,  on  the  said 
4th  of  January  1834,  the  said  bill  was  indorsed  and 
I  I  d 
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(feliTered  to  the  Plaintiffs,  fairly  and  bontkjide^  and  for 
a  good  and  valuable  consideration,  that  is  to  say,  fi>r 
monies  advanced  by,  and  due  and  owing  to  them,  the 
Plaintiffs.  And  that,  at  the  time  when  the  said  bMl  was 
so  indorsed  and  delivered  to  them  as  aforesaid,  they  had 
not,  nor  had  either  of  them,  notice  of  the  premises  in 
the  last-mentioned  plea  mentioned;  nor  did  they,  or 
either  of  them,  know  for  what  purposes  the  said  £•  Jf. 
Boberis  was  authorized  to  accept  the  said  bill  of  ex- 
change, nor  for  what  purpose  he  accepted  the  samec 
and  this  they  were  ready  to  verify,  &c« 

The  Defendants  in  the  introductory  part  of  the  first 
plea  named,  demurred  to  the  replication  to  the  seoood 
plea,  for  the  following  causes :-— That  the  Plaintifi 
had  not,  in  their  said  last-mentioned  replication,  stated 
or  set  forth,  with  sufficient  certainty,  what  consider- 
ation or  value  was  given  by  them  for  the  said  in- 
dorsement of  the  said  bill  to  them,  but  had  merely 
stated  that  the  consideration  for  the  said  indorsement  to 
them  was  monies  advanced  by,  and  due  and  owing  to 
them,  without  stating  with  sufficient  certainty  when  or 
to  whom  such  monies  were  advanced,  or  by  whom  the 
same  were  due  and  owing,  or  whether  they  were  ad- 
vanced at  the  time  when  the  said  bill  was  indorsed  to 
them,  or  whether  they  had  been  previously  advanced, 
and  were  due  before  the  said  bill  was  indorsed ;  and 
that,  although  the  replication  was  intended  as  an  answer 
to  the  second  plea,  and  to  support  the  whole  of  the 
Plaintiffii'  claim  to  the  full  amount  of  the  bill,  yet  it  did 
not  aver  or  state,  with  sufficient  certainty,  that  the 
monies  so  advanced  by,  and  due  and  owing  to  them,  were 
equal  to  the  amount  of  the  said  bill,  or  entitled  them  to 
recover  to  the  full  extent  of  the  said  bill,  which,  accord- 
ing to  the  rules  of  pleading,  ought  to  have  been  shewn 
in  the  said  replication  to  the  said  second  plea:  that 
the  Plaintiffs,  who  were  parties  to  die   indorsement 
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of  the  said  bill,  and  knew  what  consideration  they  gave 
for  the  same,  ought  to  have  set  forth  in  the  said  last- 
mentioned  replication  with  more  certainty  than  they  had 
done  the  nature  and  extent  of  the  consideration  which 
they  gave  for  the  said  indorsement,  and  when  that  con- 
sideration was  given,  to  have  enabled  the  Defendants, 
who  were  no  parties  to  the  indorsement,  or  to  the 
alleged  consideration  for  the  same,  to  ascertain  what 
that  consideration,  if  any,  was ;  and  also  to  have  enabled 
the  Court  to  decide,  as  a  point  of  law,  whether  such 
consideration  was  or  was  not  suflBcient  to  support  the 
Plaintiffs'  claim  to  recover  the  full  amount  of  the  bill 
against  the  Defendants  under  the  circumstances  men- 
tioned in  the  second  plea,  which  was  a  mixed  question 
of  law  and  fact. 

They  also  demurred  to  the  replication  to  the  third 
plea,  for  the  following  causes :  — -  That  whereas  the  last* 
named  Defendants  had  in  their  said  third  plea  alleged  that 
the  said  bill  never  was  accepted  by  the  said  Defendants,  ex- 
cept by  the  said  JS.  M.  Roberts  for  and  on  account  of  him- 
self and  all  the  said  other  Defendants  in  this  action,  under 
and  by  virtue  of  an  authority  from  the  last-mentioned 
Defendants  to  the  said  K  M.  Roberts  to  accept  bills  of 
exchange  on  behalf  of  himself  and  the  other  Defendants, 
for  such  particalar  purposes  only  as  in  the  said  last  plea 
mentioned,  but  that  the  said  E.  M.  Roberts  accepted  the 
said  bill  on  behalf  of  himself  and  all  the  other  Defend- 
ants in  this  action,  not  on  account  of  any  of  the  pur- 
poses for  which  he  was  so  authorised  to  accept  bills  on 
behalf  of  himself  and  the  other  Defendants  as  aforesaid, 
but  for  another  and  different  purpose ;  yet  the  Plaintiffs, 
in  their  replication  to  the  said  last-mentioned  plea,  had 
not  confessed  and  avoided  the  said  allegations  in  the 
said  last-mentioned  plea,  or  directly  traversed  the  same 
or  either  of  them ;  but  by  alleging  that  the  said  E.  AT. 
Roberts  was  duly  authorised  to  accept  the  baid  bill  on 
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behalf  of  bimseir  and  the  other  Defendants  in  thb 
action,  had,  contrary  to  the  rules  of  pleading,  denied 
the  said  allegations  by  an  argumentilive  traverse  there- 
of. That  the  Plaintiffs,  if  they  had  intended  to  raise 
the  question  whether  or  not  the  said  bill  was  duly  ac- 
cepted by  the  said  JS.  M.  Roberts^  ought  to  have  dis- 
tinctly taken  issue  upon  some  one  of  the  facts  mentioned 
in  the  plea,  or  have  alleged  that  it  was  accepted  for  the 
purposes  for  which  the  said  E.  M.  Boberis  was  au- 
thorised to  accept  bills  as  mentioned  in  the  said  last 
plea.  That  the  Plaintiffs  did  not  in  their  replication 
confine  themselves  to  traversing  the  last  plea  in  mao- 
ner  above  alleged,  but  also  by  their  said  replicaUon 
proceeded  to  plead  by  way  of  avoidance  of  the  mat- 
ters alleged  in  the  last  plea,  by  stating  and  allying 
in  their  said  replication  thereto,  that  after  the  making 
of  the  said  bill,  and  before  the  same  had  become  due 
and  payable,  the  said  bill  was  indorsed  and  delivered 
to  the  Plaintiffs  fiiirly  and  bondJUe^  and  for  a  good  and 
valuable  consideration ;  and  that  when  the  said  bill  was 
so  indorsed  and  delivered  to  them,  they  had  not  nor  had 
either  of  them  notice  of  the  premises  mentioned  in  the 
said  last  plea,  which  premises  they  had  actually  traversed 
in  the  commencement  of  their  replication.  That  the 
last-mentioned  replication  was  double  and  multifarious, 
and  attempted  to  answer  the  last  plea  both  by  traversing 
the  substantial  allegations  contained  in  it,  and  also  by 
attempting  to  shew  matters  in  avoidance  of  the  plea 
without  confessing  it.  That  the  Plaintiffs  did  not  in 
their  last-mentioned  replication  shew  with  sufficient  cer- 
tainty when  or  to  whom  the  monies  therein  alleged  to 
have  been  advanced  by  and  due  and  owing  to  them  were 
advanced  ;  or  by  whom  they  were  due  and  owing,  or 
what  was  the  amount  of  such  monies.  That  the  said 
last -mentioned  replication  should  have  concluded  to  the 
country  as  being  a  traverse  of  the  last  plea,  and  not 
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with  a  verification.  Also  that  it  was  uncertain  whether 
the  last  replication  was  intended  as  an  answer  to  the 
plea  by  way  of  traverse,  or  of  confession  and  avoidance 
thereof:  and  that  the  replication  was  in  other  respects 
uncertain,  informal,  and  insufficient,  and  no  certain 
issue  could  be  taken  thereon. 
Joinder. 


1835. 
Br4Mah 

ROBBBTS. 


BotHpas  Seijt  in  support  of  the  demurrer,  in  addition 
to  the  grounds  above  set  forth,  urged,  that  the  new  rules, 
requiring  the  Defendant  in  actions  on  bills  of  exchange 
to  plead  what  he  would  before  have  given  in  evidence 
under  the  general  issuer  these  actions  are  no  longer  an 
exception  to  the  general  principles  of  pleading,  and  the 
Plaintiff  ought  to  reply  with  at  least  as  much  particularity 
as  he  would  have  declared  in  other  actions ;  that  is,  by 
shewing  the  nature  of  the  consideration  for  the  contract 
When  suspicion  was  cast  upon  a  transaction,  it  was 
always  incumbent  on  the  Plaintiff  to  shew  affirmativdy 
in  evidence  a  good  consideration ;  Heath  v.  Sansom  (a) ; 
Roter  V.  Baser  (b);  now,  it  is  incumbent  on  him  to 
plead  it  A  replication  ought  to  be  more  particular 
than  a  count;  and  in  a  count,  an  averment  of  money 
paid  as  a  consideration  for  a  promise  would  not  be 
suflScient,  even  after  verdict,  without  adding,  '<  for  the 
Defendant's  use,"  or  "  at  his  request."  Hayes  v.  fFar- 
ren{c);  Oliverson  v.  Wood.{d)  So,  in  actions  on  gua- 
ranties, it  was  necessary  to  set  out  the  precise  con- 
sideration for  the  promise:  Marriot  v.  Lister,  [e) 
[Tmdal  C*  J.  The  third  plea  contains  no  averment 
that  the  Plaintiff  had  notice  of  the  circumstances  from 
which  you  raise  the  presumption  of  fraud.]  It  would 
have  been  unnecessary,  before  the  new  rules,  for  the 


(a)  2  B.SfAdol.  291. 
(6)  «  Ventr.  36l. 
(c)  2  Sir,  933, 


(d)  3  Lev,  366. 
(«)  2  Wils,  141. 
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Defendant  to  give  such  notice  in  order  to  raise  tbe 
objection  at  tbe  trial,  and  therefore,  it  is  anneoessary 
now  to  plead  it* 

Kdltf  conirdf  being  relieved  by  the  Court,  as  to  the 
third  plea,  contended  that  the  replication  to  the  second 
was  sufficient.  The  law  as  to  bills  of  exchange  is 
not  altered  by  the  new  rules;  and  before  they  were  pro* 
mulgated,  if  a  Defendant  in  an  action  on  a  bill  made 
out  2Lprim&  facie  case  of  fraud,  it  was  a  sufficient  answer 
for  the  Plaintiff  to  shew  he  gave  consideration  for  the 
bill.  It.  was  immaterial  whether  that  consideration 
passed  to  the  indorser.  So  here,  if  the  Plaintiffs,  as 
they  allege,  advanced  money  for  this  bill,  or  took  it  for 
money  due  to  them,  it  is  immaterial  to  whom  they 
advanced  ihe  money,  or  from  whom  it  was  due.  They 
bave^  therefore^  shewn  a  specific  consideration.  But 
it  was  not  necessary  for  them  to  have  allied  more 
than  that  they  gave  a  consideration  for  it,  without 
specifying  what.  It  would  place  the  paper  currency 
under  great  difficulties,  if  the  holders  of  bills  were 
always  bound  to  disclose  before  trial  the  precise  con- 
sideration they  may  have  given  for  their  bill. 

Bompas.  Cases  of  fraud  present  an  exception  to  tbe 
general  rule;  they  can  only  be  answered  by  specific 
statements;  and  the  statement  here  is  too  general. 


TiNDAL  C.  J.  The  third  plea  in  this  case,  which  is 
pleaded  to  an  action  brought  by  the  indorsees  against 
the  acceptors  of  a  bill  of  exchange,  is  in  effect  no 
more  than  this,  ^-  that  the  Defendants  were  defrauded 
of  the  bill  of  exchange,  and  that  the  acceptance  was 
given  by  them  without  consideration.  Now,  inasmuch 
as  the  indorsee  of  a  bill  of  exchange  is  by  law  prima 
facie  assumed  to  hold  it  for  consideration ;  inas'  lucb  as 
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we  are  not  to  presume  a  notice  which  would  make 
him  a  fraudulent  agent  in  taking  a  bill  of  exchange; 
and  inasmuch  as  this  plea  is  silent  upon  the  subject  of 
want  of  consideration  on  the  part  of  the  indorsees,  or  of 
notice  of  the  fraud,  we  are  to  ask  ourselves  whether 
upon  the  transfer  of  a  bill  of  exchange,  the  circumstance 
of  the  acceptor  having  been  defrauded  at  the  time  when 
he  gave  the  acceptance,  is  an  answer  against  an  innocent 
indorsee  for  a  valuable  consideration  without  notice;  — 
it  seems  to  me  that  it  is  not  a  sufficient  answer. 

The  second  plea,  upon  which  greater  reliance  is 
placed  by  the  Defendants,  comprehends  those  two  cir- 
comstances  in  which  the  third  plea  is  deficient.  The 
second  plea  does,  in  effect,  allege  that  the  Defendants,  the 
acceptors,  had  been  defrauded  of  the  acceptance  which 
they  had  given  to  a  third  person  to  hold ;  that  notice  of 
the  fraud  was  given  to  the  Plaintiffs;  and  that  the  Plain- 
tifi  received  the  bill  by  indorsement  without  a  full  and 
valuable  consideration.  Now  the  answer  to  that  in  the 
replication,  is  the  point  upon  which  the  objection  has 
been  taken.  The  answer  in  the  replication  to  the  second 
plea  is,  that  after  the  making  of  the  bill,  and  before 
the  time  it  Kad  become  due  and  payable,  it  was  indorsed 
and  delivered  to  the  Plaintifis  fairly  and  honSiJide^  and 
for  a  good  and  valuable  consideration,  that  is  to  say, 
for  money  advanced  by,  and  due  and  owing  to  them 
the  Plaintiffs,  and  that  they  had  no  notice  whatever  of 
the  premises  in  the  plea  mentioned.  Therefore  it  is,  in 
eflfect,  a  deniah  that  they  ever  had  any  notice,  and  an 
asserdon  that  the  bill  was  given  to  them  for  a  full  and 
valuable  consideration.  The  question  is,  whether  they 
are  bound  to  go  into  the  matter  more  fully,  and  state 
a  more  particular  consideration.  The  objection  made 
to  the  replication  is,  that  there  is  not  a  sufficient  con- 
sideration affirmatively  stated  to  have  passed  between  the 
indorser  of  the  bill  and  the  iiuiorsees  who  have  brought 
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the  action.  Taking  the  repHcatioB  in  the  terms  in 
which  it  is  stated,  that  the  bill  was  received  hand  fidz 
and  for  a  full  and  valuable  consideration,  for  money 
advanced  by,  and  due  and  owing  to  the  Plaintiffs,  it 
seems  to  me  that  it  was  unnecessary  for  the  Plaintiffi  to 
allege  «  more  distinct  consideration.  It  was  sufficient 
to  shew  that  there  was  a  good  consideration.  If  money 
passed  from  the  present  indorsees,  it  appears  to  me  suffi- 
cient as  against  the  acceptors  of  a  bill  of  exchange,  to 
all^e  that  the  bill  was  received  for  money  advanced  by 
and  due  and  owing  to  them,  although  that  might  not  be 
sufficient  for  maintaining  an  action  agwnst  another  per- 
son. The  consideration  seems  to  me  to  be  sufficiently 
averred  in  the  replicatiiw,  so  as  to  leave  the  minds  of 
the  Defendants  in  a  general  degree  of  certainty  upon 
the  nature  of  the  consideration  upon  which  the  Plainti£E» 
mean  to  rely.  As  in  the  case  referred  to  in  Com.  Dig. 
Pleader^  F.  17.»  where  in  trespass  for  three  loads  of 
oats,  the  defendant  justified  for  damage  feasant;  the 
plaintiff  replied  that  tempore  quo  et  diu  antea  he  was 
parson,  and  took  for  tithes;  though  he  did  not  say  that 
he  was  parson  at  the  time  of  the  severance,  yet  it  should 
be  intended :  and  a  person  of  plain  understanding  will 
interpret  this  in  the  same  way,  that  there  has  been  a 
money  consideration  passing  from  the  Plaintiffs.  That 
appears  to  me  to  dispose  of  the  objection  which  has  been 
made.  If,  upon  the  face  of  the  record;  we  are  satisfied 
affirmatively  that  there  is  a  consideration  shewn,  it  seems 
to  me  to  be  sufficient  to  dispose  of  the  objection.  Upon 
the  case  itself  I  am  disposed  to  go  further,  and  to  de- 
clare my  opinion  to  be,  that  if  the  replication  had  con- 
tained a  simple  denial  of  the  allegation  of  want  of  con- 
sideration, it  would  appear  to  my  mind  to  be  sufficient 
It  seems  to  me  to  bear  a  resemblance  to  a  case  where  an 
executor,  defendant,  pleaded  two  outstanding  judgments, 
to  each  of  which  the  plaintiff  replied  fraud,  and  traversed 
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that  the  debts  recovered  were  due  for  just  debts :  the 
replication  was  holden  good  on  a  special  demurrer,  the 
Court  observing,  that  the  plaintiff  might  traverse  the 
special  matter,  or  rely  on  the  fraud  generally  at  his 
election,  (a)  No  case  can  be  cited  in  which  the  con- 
trary has  been  expressly  decided.  It  seems  to  me^ 
therefore,  that  with  reference  to  the  principle,  as  well 
as  the  particular  circumstances  of  this  case,  the  replica- 
tion to  the  second  plea  is  a  good  replication ;  and,  upon 
the  whole,  I  think  there  must  be  judgment  for  the 
Plaintiffi. 


18S5. 
Bramah 

ROBBRTS. 


Pabk  J.  I  quite  agree  that  the  third  plea  is  bad. 
With  respect  to  the  main  point,  it  seemed  to  mc,  at  the 
begmning  of  the  argument,  that  it  was  sufficient  to  reply 
generally  that  there  was  a  fair  and  bond  fide  consider- 
ation, without  proceeding  to  state  specifically  what  the 
consideration  was.  The  great  difficulty  now  arises  upon 
the  new  rules :  as  the  Defendant  is  obliged  to  put  upon 
the  record  what  the  defence  is,  what  ought  the  repli- 
cation to  be  in  an  action  upon  a  bill  of  exchange?  It 
seems  to  me  to  be  of  importance  to  the  commercial 
transactions  of  this  country,  that  there  should  be  a 
great  allowance  made  for  the  generality  of  replication 
upon  bills  of  exchange ;  otherwise  it  would  lead  to  in- 
convenience, and  would  cramp  and  restrain  the  negoti- 
ability of  such  instruments.  Therefore,  I  am  the  more 
inclined  to  concur  with  my  Lord  Chief  Justice  in  think- 
ing that  a  general  allegation  of  consideration  would 
have  been  sufficient  in  this  case.  That  is  my  opinion, 
because  it  seems  to  me  to  be  a  sufficient  and  specific 
statement.  When  the  Defendants  aver  that  they  lost 
this  bill  of  exchange,  and  that  it  was  got  from  them  by 
fraud,  and  all  those  circumstances  which  tend  to  shew 


(a)  See  Trethewy  v.  Ackland,  2  Saund.  49- 
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that  it  was  taken  without  sufficient  consideration,  and 
the  replication  states  that  it  was  taken  for  a  full,  fair, 
and  bond  fide  consideration,  it  seems  to  roe  that  it  is  not 
necessary  there  should  be  such  further  particularity  as 
has  been  insisted  on.  If  the  bill  of  exchange  was  in- 
dorsed and  delivered  to  the  Plaintiffs  for  a  good  and 
valid  consideration,  that  is  to  say,  for  money  advanced 
by,  and  due  and  owing  to  the  Plaintifis,  and  they  say 
that  at  the  time  it  was  indorsed  to  them,  they  had  no 
notice  whatever  of  the  fraud,  it  must  be  taken  that  the 
bill  was  given  for  some  antecedent  debt.  According  to 
the  plain  import  of  the  words,  it  would  lead  any  man  to 
conclude  that,  at  the  time  of  the  indorsement,  there  was 
a  full,  fair,  and  bond  fide  consideration  given  for  this 
bill  of  exchange.  Therefore,  I  am  of  opinion  there 
ought  to  be  judgment  for  the  Plaintiffs. 


Vauohan  J.  I  am  of  the  same  opinion.  I  think  we 
should  cramp  transactions  in  the  commercial  world,  and 
do  considerable  mischief,  if  we  were  to  come  to  any 
other  conclusion. 


BosANQCJET  J.  I  am  of  the  same  opinion  upon  both 
points.  With  respect  to  the  third  plea,  I  think  it  is 
insufficient;  and  I  shall  make  no  further  observation 
on  that  head.  With  respect  to  the  replication  to  the 
second  plea,  it  appears  to  me,  as  It  does  to  my  brothers, 
that  the  replication  is  good.  I  think,  in  the  first  place, 
that  a  good  and  sufficient  consideration  has  been  allied 
in.  this  replication.  I  am  also  disposed  to  concur  with 
the  rest  of  my  brothers  upon  this  point, — that  it  is 
sufficient  for  the  Plaintiff,  in  his  replication,  to  aver 
generally  that  a  good  and  valuable  consideration  was 
given.  J  am  disposed  to  think  that  the  replication 
would  have  been  quite  sufficient  if  it  had  not  added  the 
words  ^*  for  money  advanced  by,  and  due  and  owing 
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to  the  Plaintiffs/'  thereby  setting  out  the  natare  or  the 
consideration ;  but  that  it  was  sufficient  to  say  **  that 
after  the  bill  was  made^  and  before  it  became  due  and 
payable^  on  a  specified  day,  the  bill  was  indorsed  and 
delivered  to  the  Plaintifis  fairly  and  bondjlde^  and  for  a 
fall  and  valuable  consideration."  Upon  the  wholes 
therefore,  I  think  there  must  be  judgment  for  the 
Plaintiffs. 

Judgment  for  Plaintiffi». 


1835. 
Braxah 

V. 
ROBSRTS. 


Bramah  and  Another  v.  Roberts  and  Others.      Jan.  si. 


nPHE  Court  having  given  judgment  as  above, 

Bompas  Serjt*  obtained  a  rule  nisi  for  leave  to  the 
Defendants  to  withdraw  their  demurrer,  and  rejoin,  on 
payment  into  Court  of  500/.,  the  amount  of  the  bill  for 
which  the  action  was  brought. 

This  rule  was  granted  on  an  affidavit  by  the  Defend- 
dants'  attorney,  that  he  had  been  informed  and  believed 
that  the  bill  had  been  negotiated  by  Hunt^  the  secretary 
of  the  company  to  which  the  Defendants  belonged,  in 
violation  of  a  trust  reposed  in  him : 

That  the  Plaintiffi,  who  had  discounted  the  bill  for 
Htmtj  made  up  the  amount  by  deducting  57/.  due  to 
them  from  Hunt  : 

That  Hunty  previously  to  this,  although  furnished 
with  cheques  on  the  company's  banker,  had  given  to  the 
Plaiutiffs,  cheques  on  his  own  private  banker,  in  pay- 
ment of  debts  due  to  them  from  the  company ;  that 
some  of  those  latter  cheques  had  been  dishonored ;  that 
the  Plaintiff§  had  never  apprised  the  compnny  of  the 


(See  ante, 
p.  469*)  and 
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circumstance,  but  had  given  Huni  time,  and  6naI1y 
adopted  the  balance  remaining  due,  (57/L),  as  a  debt 
due  to  them  from  Hunt  in  his  private  capacity :  Lastly, 
that  the  demurrer  had  been  pleaded  upon  the  advice 
of  counsel,  and  that  deponent  was  advised  and  believed 
that  the  Defendants  had  a  good  defence  upon  the 
merits. 

The  Plaintiffs'  clerk,  in  answer,  denied  that  the 
Plaintiffs  had  knowledge  of  any  fraud  committed  by 
Hunt ;  asserted  that  they  had  given  full  value  for  the 
bill ;  and  further,  that  Hunt  having  come  to  them,  a  few 
days  before  the  bill  was  due,  with  another  bill  of  the 
Defendants  for  1000/.,  and  having  requested  Plaintifi 
to  discount  the  same,  retaining  for  themselves  the  5001. 
due  on  the  former  bill,  their  suspicions  were  excited, 
they  detained  the  1000/.  bill,  apprised  the  Defendants 
of  the  circumstance,  and  Hunt  absconded. 


fVilde  Seijt.  who  shewed  cause,  contended,  that  upon 
this  state  of  facts,  the  Defendants  had  no  claim  to  the 
indulgence  for  which  they  had  applied,  and  objected  to 
the  absence  of  an  affidavit  from  the  Defendants  them- 
sielves,  that  they  had  a  good  defence  upon  the  merits. 


BompaSf  in  support  of  the  rule,  insisted  that  the 
Plaintiffs  had  implicated  themselves  in  Hunt's  miscon- 
duct, by  omitting  to  apprise  the  Defendants  in  the  first 
instance,  that  Hunt  had  been  paying  the  company's 
debts  with  cheques  on  his  own  private  banker,  and  that 
some  of  those  cheques  had  been  dishonoured :  it  was 
essential  to  the  defence,  therefore,  that  the  Plaintiffs 
should  show  on  their  replication  the  precise  consideration 
given  for  the  bill ;  the  demurrer  had  been  pleaded  under 
the  advice  of  counsel ;  the  sufficiency  of  the  replication 
was  a  nice  question,  arising  for  the  first  time  on  the 
construction  of  the  new  rules;    and,  therefore,  upon 
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payment  of  costs,  and  depositing  the  amoant  of  the  bill 
in  Court,  it  was  a  fit  case  for  the  Court  in  its  discretion 
to  allow  the  demurrer  to  be  withdrawn, 

TiNDAL  C.  J.  The  law  of  Westminster  Hallf  I  believe, 
ever  since  it  stood  in  the  place  in  which  it  now  stands, 
has  been,  that  if  a  party  thinks  proper  to  rest  his  defence 
or  his  case  upon  a  point  of  law  raised  upon  the  record, 
he  roust  either  stand  or  fall  upon  the  point  so  raised.  I 
do  not  mean  to  say  that  a  case  may  not  arise  where  a 
point  being  so  taken,  a  party  may,  even  afler  judgment, 
apply  to  the  Court  to  amend ;  but  according  to  the  ad- 
vice of  Lord  Coke{a)f  you  ought  never  to  rely  upon  a 
point  of  law  when  the  facts  are  in  your  favour.  Now, 
here  it  was  very  easy  to  have  raised  the  question  of  fact, 
whether  or  not  the  bill  was  received  for  a  valuable  con- 
sideration ;  and  not  to  have  put  the  right  of  the  Plain* 
tiffi  upon  a  special  point  of  pleading.  Although  there 
are  excepted  cases  which  will  always  be  attended  to,  I 
should  expect,  after  an  argument  has  been  heard  and 
judgment  given  for  the  Plaintiff,  at  least  a  distinct  affi- 
davit of  merits  from  those  who  make  the  application. 
It  does  not  appear,  however,  that  there  is  any  such 
affidavit  here.  Nor  are  the  facts  deposed  to  such  as 
bring  the  case  within  the  usual  grounds  of  such  appli- 
cations: those  facts  only  raise  an  argumentaUve  case: 
from  what  I  have  heard,  if  I  had  been  a  juryman,  I 
should  think  the  discount  of  this  500/.  bill,  minus  the 
57/.,  shewed  a  confidence  in  the  integrity  of  this  trans- 
action rather  than  any  collusion  between  the  Plaintiffs 
and  Hunt:  and  when  I  heard  further  that  a  1000/. 
bill  was  brought  to  them  and  they  refused  to  have  any 
thing  to  do  with  it,  that,  would  have  corroborated  in  my 
mind  the  fairness  of  the  transaction*     Therefore  it  is 


1885. 
Bramah 

V. 
ROBBBTB. 


(a)  Butier  and  Baker's  case^  3  Rep.  25, 


484 


HILARY  TERM, 


1835. 
Bbamam 

V. 

R0BEBT8. 


that  I  think  this  is  an  application  which  ought  not  to 
have  been  made,  and  the  rule  must  be  discharged. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharge. 


Jan.  26. 


Jones  v.  Brown  and  Others. 


In  trespsuM, 
Defendants, 
after  alleging 
that  Jf  .  had 
been  declared 
a  bankrupt, 
and  that  they 
had  been  ap-> 
pointed  his 
asrignees,  jus- 
tified taking 
goods  as  be- 
longing to 
them  in  their 
capacity  of 
assignees : 
Plaintiff  re- 
plied that  the 
goods  be- 
longed to  him 
and  not  to 
Defendants : 
Held,  that 
upon  this 
issue  it  was 
not  incum- 
bent on  De- 
fendants to 
give  formal 
proof  of  3f/s 
bankruptcy 
and  their 
appointment 
as  assignees. 


nPRESPASS  for  breaking  and  entering  Plaintiff's 
close,  and  taking  his  goods. 

The  Defendants  suffered  judgment  by  de&ult  as  to 
breaking  and  entering  the  close;  but  as  to  taking  the 
goods,  pleaded, 

First,  not  guilty ;  secondly,  that  the  goods  were  not 
the  goods  of  the  Plaintiff;  and,  thirdly,  (in  snbatanceX 
that  before  the  said  time  when,  &c.  in  the  declaration 
mentioned,  a  commission  of  bankrupt  issued  against  one 
Medcalff  a  trader,  under  which  all  his  goods,  chattels, 
and  effects  were  transferred  to  his  assignees,  Camihwaite 
and  Mills  of  Liverpool ;  that  the  goods,  chattels,  and 
effects  in  the  declaration  mentioned  were  the  goods, 
chattels,  and  effects  of  Comthwaite  and  Millsy  as  such 
assignees  as  aforesaid;  that  whilst  the  said  George 
Medcalf  remained  and  continued  such  bankrupt  as 
aforesaid,  the  said  goods  and  chattels  of  CornthwaiU 
and  Mills  J  as  such  assignees  as  aforesaid,  were  in  the 
possession  of  the  said  George  Medcd^:  that  the  said 
goods,  chattels,  and  effects,  so  being  the  goods,  chat- 
tels, and  effects  of  Comthwaite  and  Mills  as  such  as- 
signees as  aforesaid,  and^  Medcalf  remaining  such  bank- 
rupt as  aforesaid,  the  Plaintiff  claiming  title  to  the  said 
goods,  chattels,  and  effects,  under  colour  of  a  certain  gift 
having  been  thereof  made  to  him  by  Medcalf  (whereas 
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nothing  of  or  in  the  said  goods,  chattels,  or  efiects  in 
the  declaration  mentioned,  ever  passed  by  virtue  of 
that  gift),  afterwards  and  before  the  said  time  when,  &c« 
and  whilst  the  said  goods,  chattels,  and  effects  in  the 
declaration  mentioned,  were  the  goods,  chattels,  and 
efiects  of  Comtkwaite  and  MiUs  as  such  assignees  as 
aforesaid,  and  whilst  Medcalf  remained  such  bankrupt 
as  aforesaid,  to  wit,  on  the  20th  of  March  1834,  in 
the  declaration  mentioned,  became  and  was  possessed  of 
the  ^id  goods,  chattels,  and  effects  in  the  declaration 
mentioned ;  and  thereupon  the  Defendants,  on  the  day 
and  year  in  the  declaration  in  that  behalf  mentioned,  as 
the  servants  and  by  the  command  of  Comihwaite  and 
MUk  as  such  assignees  as  aforesaid,  seized,  took,  and 
carried  away  the  said  goods,  chattels,  and  effects  in 
the  declaration  mentioned,  so  being  in  the  possession  of 
the  Plaintiff  as  aforesaid,  as  they  lawfully  might  for  the 
cause  aforesaid ;  which  were  the  same  supposed  trespasses 
in  the  introductory  part  of  the  first  plea  mentioned, 
and  whereof  the  Plaintiff  had  complained  against  the 
Defendants;  and  that,  they  were  ready  to  verify,  &c. 

The  Plaintiff  joined  issue  on  the  first  and  second  pleas : 
and  as  to  the  third,  replied  that  the  goods,  chattels, 
and  effects  in  the  declaration  mentioned,  at  the  time 
when,  &c.  were  not  the  goods,  chattels,  and  effects  of 
Comihwaite  and  Milk  as  assignees  as  aforesaid,  in 
manner  and  form  as  the  Defendants  had  above  alleged, 
but  were  the  goods,  chattels,  and  effects  of  the  Plaintiff 
as  in  the  declaration  mentioned. 

At  the  trial  before  Park  J.,  last  Warwick  assizes, 
the  Plaintiff  attempted,  by  witnesses  and  writings,  to 
shew  that  Medcalf  was  carrying  on  business  with  the 
sanction  of  his  assignees ;  that  a  transfer  of  the  goods 
in  question  by  him  to  the  Plaintiff  had  been  made  bonA 
fiHe;  and  that  the  Plaintiff  being  so  in  possession,  the 
Defendants  seized  the  goods. 


I8S5. 


VOL.  I. 
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1835«  The  Defendants'  counsel,  conceiving  this  to  be  the 

whole  of  the  Plaintiff's  case,  called  no  witnesses;  bot| 

^^  commenting  on  the  facts  proved,  contended  that,  even 

Bboww.       according  to  the  testimony  for  the  Plaintiff,  the  transfer 

to  him  was  a  fraud. 

Park  3.  directed  the  jury  to  consider  whether  Med^ 
calf  was  carrying  on  business  with  the  sanction  of  bis 
assignees,  and  whether  tlie  transfer  of  the  goods  to  the 
Plaintiff  was  made  bondjtde ;  when 

The  Plaintiff's  counsel  interposed,  and  urged,  that 
as  the  Defendants,  without  proof  of  title,  were  wrong* 
doers,  the  Plaintiff,  who  was  in  possession  of  the  goods^ 
was  entitled  to  a  verdict,  unless  the  Defendants  gave 
some  proof  of  their  being  Medcalf*s  assignees.     But 

The  learned  Judge  thought  that,  after  the  case  was 
closed  on  both  sides,  this  objection  came  too  late;  and 
that  the  Plaintiff,  by  traversing  only  the  Defendants' 
allegation  of  property  in  the  goods,  admitted  the  aSkgBr 
tion  that  they  were  Medcalf^s  assignees :  and 

The  jury  being  satisfied  that  the  transfer  was  a  fraud, 
found  a  verdict  for  the  Defendants  on  the  please  and 
one  farthing  damages  for  the  Plaintiff  on  the  judgment 
by  de&ult.     Whereupon, 

HiU  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that,  on  these  pleadings,  the  Plaintiff  bad  not 
admitted  the  Defendants  to  be  assignees  of  Medcalf; 
and  as  they  had  called  no  witnesses,  they  must  be  taken 
to  be  wrong-doers,  against  whom,  under  any  circum- 
stances, the  party  in  possession  of  the  goods  was  entitled 
to  a  verdict 


GouUmm  Serjt.,  Hunifreyf  and  Mellor  shewed 
They  insisted  that  the  Plaintiff's  case  bad  been  con- 
ducted solely  with  a  view  to  prove  the  bonajldes  of  the 
transfer,  in  support  of  which,   various  writings  were 
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produced,  and  witnesses  examined ;  that  after  this,  it  was  1835. 
not  competent  to  him  to  recur  to  and  rely  on  a  mere  pos- 
sessory title :  Sherriff'y.  Cadell  (a) :  that  according  to  Ab^ 
bcU  V.  Parsons  {b\  the  Court  would  not  permit  a  party  to 
move  for  a  new  trial  on  an  objection  to  the  applicability 
of  evidence,  unless  the  objection  were  taken  before  the 
judge  commenced  his  summing  up;  and  that  in  Robinson 
V.  Cook  (cr),  it  was  held,  that  where  the  Plaintiff's  counsel 
acquiesces  in  the  judge's  ruling  at  the  trial,  whereby 
the  Defendant  takes  a  verdict  without  going  into  his 
case^  the  Plaintiff  will  not  be  afterwards  permitted  to 
move/or  a  new  trial  on  the  ground  of  It  misdirection. 

HiU  and  Amos  in  support  of  the  rule,  maintained,  that 
upon  the  issues  raised  in  this  cause  the  Plaintiff,  as 
possessor  of  the  goods,  ought  to  have  judgment  In 
trespass,  unless  the  Defendants  prove  a  title,  possession 
is  sttflScient,  as  against  a  wrongdoer:  per  EUen" 
borough  C.  J.  in  ^hambers  v.  Donaldson,  (d)  Sherriff 
V.  Cadell  was  an  action  of  trover,  where  the  Plaintiff 
must  establish  a  title.  The  Defendants'  title  not  being 
admitted  on  these  pleadings,  they  were  never  released 
from  their  obligation  to  prove  it,  although  the  objection 
was  not  taken  till  late  in  the  cause. 

TiNDAL  C.  J.  I  abstain  from  adverting  to  that  part 
of  the  case  which  relates  to  the  time  when  the  ob- 
jection was  taken  at  the  trial  by  the  counsel  for  the 
PlainUff,  although  I  entertain  a  strong  opinion  on  the 
subject;  but  shall  decide  this  rule  upon  the  pleadings  in 
the  cause. 

This  is  an  action  of  trespass  for  breaking  and  entering 
the  Plaintiff's  house,  and  for  taking  his  goods. 

(a)  2  E9p.  617.  (c)  6  Taunt.  SS6. 

lb)  IBingh.  56S.  (d)  11  E<ut,69. 
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As  to  entering  the  house,  the  Defendants  have  suffered 
judgment  to  go  by  default;  as  to  the  goods,  they  plead, 
first,  the  general  issue;  secondly,  that  the  goods  did 
not  belong  to  the  Plaintiff;  and  thirdly,  in  substance, 
that  a  commission  of  bankrupt  had  issued  and  was 
still  in  force  against  one  Medcalf,  under  which  his 
goods,  being  the  goods  mentioned  in  the  declaration, 
passed  to  his  assignees ;  that  those  goods  so  belonging 
to  the  assignees  were  left  in  the  possession  of  Medcalf, 
when  the  Plaintiff  took  them,  claiming  by  colour  of  a 
gift  from  Medcalf;  whereupon  the  Defendants,  as  ser- 
vants of  the  assignees  and  by  their  command,  took  the 
goods  from  the  Plaintiff,  as  being  in  truth  the  goods  of 
Medcalfs  assignees. 

The  Plaintiff  only  replies  that  they  were  not  the  goods 
of  the  assignees,  but  the  goods  of  the  Plaintiff. 

The  third  plea  contains  several  matters  which  were 
capable  of  being  denied,  and  which,  if  not  denied,  shew 
title  in  the  assignees. 

But  it  is  contended  on  behalf  of  the  Plaintiff  that, 
having  taken  issue  on  a  single  allegation,  he  is  not  to 
be  considered  as  having  therefore  admitted  all  the  other 
allegations  of  the  plea,  and  that  the  Defendants  ought 
to  establish  by  proof  the  truth  of  those  other  allegations. 
I  think,  however,  that  this  is  not  the  result  of  such  a 
state  of  the  pleadings ;  but,  on  the  contrary,  that,  as  the 
Plaintiff,  who  might  have  denied  all  the  allegations,  has 
singled  out  only  one  to  be  put  in  issue,  he  must  be  taken, 
for  the  purpose  of  this  cause,  to  have  admitted  the  rest. 

Nothing  is  more  common  than  in  actions  of  trespass 
for  the  Defendants  to  allege  that  a  writ  of  ^  Ja,  issued 
against  A,  B. ;  that  the  goods  in  respect  of  which  a 
trespass  is  supposed  to  have  been  committed,  were  the 
goods  of  A.  B.J  and  that  the  Defendants  took  them  by 
virtue  of  the  writ.  If  the  Plaintiff  simply  denies  that 
the  goods  in  question  were  the  goods  of  A.  B^  he  is 
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not  allowed  to  say  that  he  has  never  admitted  the  judg- 
ment and  execution  against  A.  B. 

Here  the  Plaintiff  might  have  shewn  that  the  goods 
were  not  the  identical  goods  to  which  the  commission 
•  of  bankruptcy  against  Medcalf  applied.  That  would 
have  entitled  him  to  a  verdict.  Or  he  might  have 
shewn  that  the  assignees  had  so  long  suffered  Medcalf 
to  carry  on  business  with  the  stock  of  his  assignees, 
that  goods  sold  by  him  must  be  taken  to  have  been  sold 
with  their  assent.  No  such  evidence,  however,  was 
given;  but  the  whole  case  shewed  that  the  transfer 
from  Medcalf  to  the  Plaintiff  had  been  made  for  the 
purpose  of  fraud.  Are  we  then  in  such  a  case  to  say 
that  the  Plaintiff  can  avail  himself  of  the  bare  fact  of 
possession,  where  he  might  have  disputed,  but  has  not 
ventured  to  dispute,  the  tide  pleaded  by  the  Defendants? 
I  think  that  the  Plaintiff,  having  omitted  to  contest 
the  Defendants'  title  at  the  proper  season,  cannot  now 
object  that  it  was  not  supported  by  evidence  at  the  trial. 
The  rule  must  be  discharged. 


1885. 


Park  J.  The  replication,  by  denying  only  that  the 
goods  in  question  belonged  to  the  assignees,  admits,  in 
effect,  that  the  assignees  were  entitled  to  the  goods  of 
Medcalf.  That  brings  us  to  the  matter  of  fact,  whether 
Medcalf  bad  the  authority  of  the  assignees  to  transfer 
them  to  the  Plaintiff.  That  was  the  case  set  up  by 
him,  and  never  was  a  case  supported  by  more  repre- 
hensible witnesses. 


Vaughan  J.  It  is  not  disputed  that  possession  is 
pi'imd  facie  evidence  of  property.  But  the  Plaintiff 
here  has  not  disputed  the  title  of  the  assignees  to 
Medcalf  *s  goods;  and  it  was  for  the  jury  to  say  whether 
there  had  been  any  lawful  transfer  from  Medcalf  to  the 
Plaintiff. 
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Bbowk. 


BosANQUET  J.  I  think  the  bankruptcy  of  Meicalf 
and  the  proceedings  under  the  commission  are  admitted 
on  these  pleadings.  If  so,  it  is  impossible  to  doubt  that 
the  verdict  is  correct 

Rule  dischai^. 


«7(Bfi*  z7« 


Wilkinson  v.  Oliveira, 


ThedecUur- 
ation  stated, 
that  in  oon- 
nderation 
Flaintifi;  at 
the  request  of 
Defendant, 
had  given 
Defendant  a 
letter  written 
by  O.,  dnoe 
deceased,  by 
means  of 
which  letter 
Defendant 
was  enabled 
to,  and  did 
determine 
oontroYersies, 
and  obtain  a 
large  portion 
of  O's  effects. 
Defendant 
promised  to 
give  PlainUff 
1000/.: 
Held,  that  a 
sufficient  con- 
sideration was 
disclosed  to 
sustain  an 
action  on  the 
promifie. 


nPHE  declaration  stated,  that  divers  disputes  and 
controversies  had  arisen  between  the  Derendant 
and  divers  other  persons,  respecting  the  disposition 
of  the  estate  and  effects  of  one  Dominick  Oliveira^  then 
late  deceased,  and  the  right  of  the  Defendant  to  the 
possession  of  any  and  what  part  thereof;  in  which  dis- 
putes and  controversies  it  became  and  was  necessary, 
for  the  termination  thereof  in  favour  of  the  Defend- 
ant, that  the  Defendant  should  prove  that  the  said 
Dominick  Oliveira  was,  at  the  time  he  made  his  will, 
and  at  the  time  of  his  death,  an  alien,  and  a  native  of 
Portugal:  that  the  Plaintiff  was  lawfully  possessed  of 
a  certain  writing  and  paper,  being  a  letter  written  by 
the  said  Dominick  Oliveira^  in  his  lifetime,  to  the  Plain- 
tiff, which  said  letter  shewed,  declared,  and  proved  that 
the  said  Dominick  Oliveira  was,  at  the  time  he  made  his 
will,  and  at  the  time  of  his  death,  an  alien  and  a  native 
of  Portugal:  that  the  Plaintiff,  at  the  request  of  the 
Defendant,  gave  to  the  Defendant  the  said  letter,  to  be 
used  and  employed  by  the  Defendant  for  the  purpose 
of  proving  that  the  said  Dominick  Oliveira  was  such 
alien  and  native  of  Portugal  at  the  time  he  made  his 
will  and  at  the  time  of  his  death :  that  the  Defendant 
used  and  employed  the  said  letter  for  the  said  purpose: 
and  that,  by  means  of  the  said  letter  and  of  the  matters 
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therein  contained,  the  Defendant  was  enabled  to,  and 
did  cause  the  said  disputes  and  controversies  to  be 
determined  in  favour  of  him,  the  Defendant,  and  did, 
by  means  of  the  said  letter  and  of  the  matters  therein 
contained,  become  lawfully  possessed  of  and  acquired  a 
large  portion  of  the  estate  and  effects  of  the  said 
Dominick  OUveira^  of  great  value,  to  wit,  of  the  value 
of  100,000/.,  &c.  And  thereupon,  to  wit,  on,  &c.  at,  &c., 
in  consideration  thereof,  and  that  the  Plaintiff,  at  the 
special  instance  and  request  of  the  Defendant,  had  then 
and  there  given  the  said  letter  to  the  Defendant,  the 
Defendant  then  and  there  undertook  and  faithfully  pro* 
raised  the  Plaintiff  to  give  him,  the  Plaintiff,  a  certain 
sum  of  money,  to  wit,  the  sum  of  lOOOZ. 

Breach,  —  refusal  to  give  the  1000/.  in  conformity 
with  the  promise* 

Plea,  that  the  Defendant  was  not  by  means  of  the 
letter  enabled  to,  and  did  not  by  means  thereof  cause 
the  said  disputes  to  be  determined  in  favour  of  the  De- 
fendant, and  that  the  Defendant  did  not,  by  means  of 
the  letter,  become  possessed  of  a  portion  of  the  estate  of 
Dominick  OliveirOj  of  the  value  of  100,000/. 

Demurrer, — for  putting  in  issue  matter  not  properly 
issuable,  and  for  not  denying,  or  confessing  and  avoid- 
ing, the  breach  of  promise.     Joinder. 


I8S5. 


KeOyt  for  the  Plaintiff,  was  called  upoh  by  the  Court 
to  support  the  declaration.  The  consideration,  though 
past,  is  alleged  to  have  arisen  at  the  Defendant's  re- 
quest, which  renders  it  sufficient  to  impart  validity  to 
the  Defendant's  promise;  and  though  the  letter  in 
question  is  alleged  to  have  been  given  to  the  Defendant, 
the  statement  amounts  to  this,  —  that,  in  consideration 
the  Plaintiff  had  put  the  Defendant  in  possession  of  a 
document  by  which  the  Defendant  was  enabled  to  re* 
cover  100,000/.,  the  Defendant  undertook  to  give  the 
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Plaintiff  in  return  1000/.    For  such  an  undertaking  the 
delivery  of  the  document  was  ample  consideradon. 

Talfburd  Serjt.^  contra^  contended  that,  taking  the 
whole  declaration  together,  it  appeared  plainly  the  letter 
had  been  handed  to  the  Defendant  by  way  of  a  spon- 
taneous gift ;  and  such  a  gift  was  no  consideration  for  a 
promise  to  pay. 

TiNDAL  C.  J.  What  would  you  say  to  the  case  of  a 
man  who,  entering  a  shop,  should  say,  I'll  give  10/.  for 
such  an  article.  Here  the  word  give  is  used  on  both 
sides.     It  is  a  gift  upon  a  mutual  consideration. 


Per  Curiam.  .  There  must  be 

Judgment  for  the  Plaintiff. 


Jan.  27. 


Hodges  v.  Earl  of  Litchfield. 


nPHIS  was  an  action  of  assumpsit,  brought  by  the 
Plaintiff  to  recover  from  the  Defendant  damages 
for  the  breach  of  a  special  contract  for  the  sale  of  an 
estate  by  the  Defendant  to  the  Plaintiff. 

The  declaration  stated,  by  way  of  inducement,  (amongst 
other  things),  that  before  the  making  of  the  promise  and 
undertaking  of  the  Defendant  thereinafter  mentioned, 
to  wit,  on  the  7th  of  November  1828,  by  certain  articles 

of  agreement,  made  and  entered  into  between  Robert 

damages, 

expenses  incurred  previously  to  entering  into  the  contract ;  nor  the  expense  of  a 
survey  of  the  estate ;  nor  the  expense  of  a  conveyance  drawn  in  anticipation  of  a 
completion  of  the  purchase ;  nor  the  extra  costs  of  a  chancery  suit  touching  the 
purchase^  in  which  the  vendor  is  defeated ;  nor  losses  sustained  hy  the  pur- 
chaser^ in  the  resale  of  stock  prepared  for  die  estate.  But  he  is  entitled  to  re- 
cover the  expense  of  comparing  deeds^  of  sgarchiag  ior,  Jft4gP>Q^*»»  '^^  ^ 
jqurnies  for  that  purpose  ;  and  interest  on  his  deposit  nionejN 


Where  a 
vendor^  from 
inability  to 
make  out  a 
title^  fails  to 
complete  a 
contract  for 
the  sale  of  an 
estate^  the 
purchaser 
cannot  re- 
cover as 
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Harvey  fVyattf  as  agent  for  and  on  behalf  of  the  De-        1835. 
fendant  (then  Viscount  Afisan)^  his  heirs,  executors,  and 
administrators,  of  the  one  part,  and  the  Plaintiff  for  him-  ^^ 

self,  his  heirs,  executors,  and  administrators,  of  the  other  £arl  oP 
part,  the  said  R.  H.  W.  agreed  to  sell,  and  the  Plaintiff  I^woHrnsLD. 
agreed  to  purchase,  the  free  and  exclusive  fishery  of  the 
Defendant  in  the  River  Trentf  as  advertised  to  be  sold 
by  auction  on  the  21st  of  October  then  last,  with  the 
right  and  privilege  of  landing  nets  upon,  and  angling 
from  the  lands  of  the  landowners  adjoining  the  river, 
and  the  several  farms,  lands,  and  hereditaments,  de- 
scribed in  the  schedule  to  the  said  articles  of  agreement^ 
for  the  sum  of  21,500/.;  of  which  the  sum  of  1500/. 
was  then  paid,  and  the  sum  of  20,000/.,  the  remainder 
thereof,  was  to  be]  paid  on  the  25th  of  March  thea 
next;  and  if  the  payment  should  be  delayed  after 
that  time,  and  such  delay  should  be  occasioned  by 
the  Plaintiff,  tne  Plaintiff  should  pay  lawful  interest 
on  his  purchase-money  from  thence,  until  the  time 
of  final  payment,  and  should  be  entitled  to  the  rents 
and  profits  of  the  premises  from  the  said  25th  of  March 
then  next,  to  which  time  all  outgoings  would  be  cleared 
by  the  Defendant;  and  it  was  thereby  declared  that 
an  abstract  of  the  title  should  be  ready  for  delivery 
to  the  Plaintiff,  on  or  before  the  25th  of  December 
then  next,  at  Mr.  Keen^a  o£Sce  in  Stafford;  and  if  the 
Plaintifl^  or  any  person  on  his  behalf,  should  object  to 
the  Defendant's  title,  or  require  any  act,  matter,  or  thing 
to  be  done,  procured,  or  executed,  for  the  completion 
thereof,  notice  in  writing  of  the  particular  objection  or 
matter  required  should  be  given  to  Mr.  Keen  on  or 
before  the  21st  of  February  then  next,  or  otherwise  the 
Plaintiff  and  all  persons  claiming  under  him  should 
waive  the  same,  and  should  be  held  to  have  accepted 
the  title :  of  which  articles  of  agreement  the  Defendant 
had  notice.     That  thereupon,  in   consideration  of  the 
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18S5.  premises,  and  also  in  consideration  that  the  Plaintiff 
at  the  Defendant's  request  had  undertaken  and  faith- 
fully promised  the  Defendant  to  perform  and  fulfil  all 
things  in  the  said  articles  of  agreement  contained  on  his 
part  and  behalf  to  be  performed  and  fulfilled,  the  De- 
fendant then  and  there  consented  to  and  approved  of 
the  said  articles  of  agreement,  and  then  and  there 
undertook,  and  faithfully  promised  the  Plaintiff  that  the 
Defendant  would  make,  or  procure  to  be  made,  a  good 
title  to  the  said  estate,  free  of  tithes,  on  or  before  the 
said  25th  March  then  next;  and  would  perform  and 
fulfil  all  things  in  the  said  articles  contained  on  his  part 
and  behalf  to  be  performed  and  fulfilled.  The  Plaintiff 
then  averred,  that  an  abstract  of  the  title  to  the  said 
estate  being  afterwards,  and  before  the  said  25th  of 
December  then  next,  to  wit,  on,  &c.,  delivered  to  the 
Plaintiff,  one  R.  H,  W.  Ingram^  a  conveyancing  counsel, 
employed  by  and  on  behalf  of  the  Plaintiff,  did  there- 
upon object  to  the  Defendant's  title,  and  required  certain 
acts,  matters,  and  things  to  be  done,  procured,  and 
executed,  for  the  completion  thereof.  That  although 
notice  in  writing  of  the  particular  objections  and  matters 
so  required  was  afterwards,  and  before  the  said  21st  of 
February  then  next,  to  wit,  on  the  1 7th  of  February  J829, 
given  to  the  said  Keen  in  the  said  articles  of  agreement 
in  that  behalf  mentioned ;  and  although  the  Plaintiff  was 
afterwards,  to  wit,  on,  &c.,  ready  and  willing,  and  often 
offered  to  pay  the  said  sum  of  20,000/.,  the  remainder  of 
the  said  purchase-money,  and  to  complete  the  purchase, 
on  having  a  good  title  to  the  said  estate  to  be  sold 
free  of  tithes;  and  had  always  from  the  time  of  making 
the  articles  of  agreement  well  and  truly  performed  and 
fulfilled  all  things  therein  contained  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  according  to  the 
tenor  and  effect,  true  intent  and  meaning  thereof;  yet 
the  Defendant,  not  regarding  the  said  articles  of  agree- 
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ment,  did  not  nor  would,  on  or  before  the  said  25th  of       18S5. 
March  in  the  year  last  aforesaid,  or  at  any  time  after-        — — 
wards,  make  or  procure  to  be  made  a  good  title  to  the         o^^es 
said  estate  free  of  tithes,  but  wholly  refused  and  neglected       £arl  of 
so  to  do.     By  reason  of  which  said  several  premises,    I«itchfibli>. 
the  Plaintiff  not  only  lost  and  was  deprived  of  all  the 
benefits  and  advantages  which  might  and  would  other- 
wise have  arisen  and  accrued  to  him  from  the  completion 
of  the   said   purchase,   but  was  put  to  great  charges 
and  expenses^  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  1000/.,  in  and  qbout  the 
negotiating  and  agreeing  for  the  purchase  of  the  said 
estate^  and  having  the  same  surveyed;  and  about   the 
investigating  the  title  to  the  said  estate,  and  the  existence 
and  effect  of  the  said  supposed  modus  in  the  said  articles 
mentioned ;  and  in  and  about  his  defence  of  and  in  a 
certain  suit  commetwed  and  prosecuted  by  the  Defendant 
against  the  Plaintiff^  in  the  Court  of  Chancery^  for  com^ 
pelting  a  specific  performance  by  Plaintiff  of  the  said 
articles  of  agreement,  and  in  which  suit  the  bill  filed 
by  the  Defendant  against  the  Plaintiff  was  dismissed  by 
the  same  Court;  and  in  and  about  the  making  andper^ 
forming  of  divers  joumies^  and  otherwise  respecting  the 
said  purchase:   and  also  thereby  the  Plaintiff  lost  and 
was  deprived  of  a  great  part  of  the  gains  and  prtfits 
which   he  might  and  would  otherwise  have  made  and 
acquiredjfrom  using  and  employing  the  said  sum  of  1500/., 
so  paid  by  him  as  aforesaid^  and  other  monies  provided 
and  kept  by  Plaintiff  for  the  completion  of  the  said 
purchase ;  and  suffered  and  sustained  divers  losses,  to  a 
large  amount,  to  wit,  to  the  amount  of  200/.,  on  the 
resale  of  certain  sheep^  bricks^  and  hurdles,  purchased  by 
the  Plaintifffor  the  stocking  of  the  saidfarms^  lands,  and 
hereditaments,  and  improving  the  same,  with  a  view  to 
the  completion  of  the  said  purchase. 

The  Defendant  pleaded  the  general  issue,  and  after- 
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wards,  under  an  order  of  nisi  priuSf  a  verdict  was  en- 
tered for  the  Plaintiff;  but  such  verdict  was  to  be  sub- 
ject to  the  opinion  of  the  Court,  after  an  award  should 
have  been  made  by  an  arbitrator,  who  was  thereby 
empowered  to  ascertain  and  settle  the  amount  which 
would  be  properly  payable  to  the  Plaintiff  on  each 
and  every  of  the  following  heads  of  claim  stated  in 
the  declaration,  in  case  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  entitled  to  recover  thereon  re- 
spectively: that  is  to  say,  the  Plaintiff's  charges  and 
expenses, — first,  in  and  about  the  negotiating  and  agree- 
ing for  the  purchase  of  the  estate  agreed  to  be  sold,  and 
having  the  same  conveyed:  —  secondly,  in  and  about 
investigating  the  title  to  the  said  estate,  and  the  exist- 
ence and  effect  of  a  supposed  modus  in  lieu  of  tithes:  — 
thirdly,  in  and  about  the  defence  of  the  suit  in  Chan- 
cery mentioned  in  the  declaration  :  —  fourthl}',  in  and 
about  the  making  and  performing  of  divers  journies, 
and  otherwise  respecting  the  purchase :  —  fifthly,  the 
Plaintiff's  loss  in  being  deprived  of  the  gains  and  profits 
he  might  have  made  from  using  the  1500/.  mentioned  in 
the  declaration.  The  claim  in  respect  of  loss  on  the 
resale  of  sheep,  &c.  was  abandoned. 

The  arbitrator  found,  that  6/.  1  Is,  Sd.  would  be  pro- 
perly payable  by  the  Defendant  to  the  Plaintiff  for  his 
expenses  in  negotiating  and  agreeing  for  the  said  pur- 
chase ;  the  sum  of  4*/.  9s.  8r/.,  parcel  thereof,  being  ex- 
penses incurred  by  the  Plaintiff  with  his  own  agent  in 
and  about  the  said  negotiation,  and  prior  to  the  exe- 
cution of  the  articles  of  agreement.  And  that  lOLlOs. 
would  be  properly  payable  for  the  expense  of  having  the 
estate  surveyed. 

As  to  the  second  head  of  claim,  the  arbitrator  found 
that  the  sum  of  128/.  IO5.  iOd,  would  be  properly  pay- 
able in  respect  thereof  which  sum  was  composed  of  the 
following  particulars:  the  sum  of  S7/»  U.  lOd.  for  the 
charges  of  the  solicitor  of  the  Plaintiff  in  the  investi- 
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gation  of  title,  allowed  on  taxation;  7/.  125.  6^.,  the  1835. 
expenses  and  coach-hire  of  the  said  solicitor  in  a  jour- 
ney to  and  from  Stafford  relating  to  the  same  matter, 
and  also  allowed  on  taxation  ;  6/.  175.  2^.,  the  fees  paid  Earl  of 
in  searching  for  judgments  and  other  incumbrances,  Litchfield. 
which  searches  were  made  on  the  27th  of  February 
1829;  1/.  11 5.  W.,  fees  paid  in  other  necessary  searches; 
and  25/.  85.,  expended  in  fees  to  counsel.  But  of  the 
said  sum  of  87/.  l5.  lOe/.,  the  arbitrator  found  that 
6/.  175.  2d.  were  for  solicitor's  charges  in  attending  to 
make  the  searches  first  above-mentioned;  and  16/.  9s.  4c/. 
for  solicitor's  charges  in  preparing  conveyances  on  the 
27th  of  February  1829 ;  and  of  the  said  sum  of  £5/.  85., 
the  sum  of  10/.  105.  was  ibr  counsel's  fees  in  settling 
the  same  conveyances :  and  he  also  found  that  of  the 
said  sum  of  87/.  Is.  lOe/.,  the  further  sum  of  10/.  185. 
was  for  charges  incurred  after  the  date  of  the  filing  of 
the  bill  by  the  Defendant  to  compel  the  specific  per* 
formance  above  mentioned. 

As  to  the  third  head  of  claim,  the  arbitrator  found . 
that  the  said  bill  was  dismissed  with  costs;  that  the 
Plaintiff's  costs  in  defending  himself  against  the  said 
bill  were  taxed  as  between  party  and  party;  and  that  the 
amount  of  such  taxed  costs  had  been  duly  paid  to  him ; 
but  that  there  remained  the  sum  of  194/.  45.  lid.,  which 
had  been  paid  by  him  to  his  solicitors  for  the  extra 
charges  as  between  solicitor  and  client  in  the  course  of 
such  defence;  and  the  arbitrator  found  that  the  said 
sum  of  194/.  45.  lid.  would  be  reasonably  payable  to 
the  Plaintiff  under  the  third  head. 

As  to  the  fourth  head  of  claim,  the  arbitrator  found, 
that  in  the  course  of  the  negotiation  for  and  about  the 
purchase,  and  of  the  defence  of  the  Plaintiff  in  the  said 
suit,  it  became  reasonable  and  prudent  for  the  Plaintiff 
to  take  certain  journies  and  to  incur  certain  expenses, 
and  that  the  sum  of  45/.  would  be  properly  payable  to 
the  Plaintiff  in  respect  thereof. 
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1835.  And  as  to  the  fifth  head  of  claim,  the  arbitrator  found 

that,   upon   the  dismissal   of  the  Defendant's  bill  in 

HoDOBB  equity,  witli  costs,  the  deposit  of  1500/.,  theretofore 
Eirl  of  advanced  by  the  Plaintiff,  was  ordered  to  be  returned ; 
LiTOBFiBLD.  that  the  Plaintifi*  thereupon  applied  to  the  Court  of 
Equity  for  an  order  for  the  allowance  of  interest 
thereon;  and  that  an  order  was  made,  and  had  been 
performed,  for  the  payment  of  interest  at  the  rate  of 
4  per  cent,  from  the  7th  of  N&oewber  1828  to  the  2Sd 
oi  June  1832,  when  the  said  deposit  was  returned:  and 
if  the  Court  should  be  of  opinion  that  the  Plaintiff  was 
entitled  to  recover  any  further  compensation  for  the  loss 
of  the  use  of  the  said  1500/.  during  the  period  last  men- 
tioned, the  arbitrator  found  that  the  sum  of  54/.  Si.  Sd, 
Would  be  properly  payable  to  him  inthat  behalf. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintiff  should  retain  the  verdict;  and  if  so^ 
whether  for  tlie  sum  of  4S9/.  Os.  Sd*;  or  for  what 
other  sum. 

Thesiger  for  the  Plaintiff,  and  Talfourd  Serjt.  for  the 
Defendant,  discussed  and  received  the  judgment  of  the 
Court  upon  each  head  of  the  charges  separately. 

Upon  the  first  head,  with  respect  to  the  4/.  9$.  Sd. 
incurred  by  the  Plaintiff  with  his  agent  prior  to  the 
execution  of  the  articles  of  purchase,  and  10/.  105.  for 
the  survey  of  the  estate, 

TindalC.  J.  said,-— *  The  expenses  preliminary  to 
the  contract  ought  not  to  be  allowed.  The  party  enters 
into  them  for  his  own  benefit,  at  a  time  when  it  is 
uncertain  whether  there  will  be  any  contract  or  not. 

The  charge  for  a  survey  must  also  be  disallowed. 
It  would  have  been  prudent  in  the  purchaser  to  defer 
the  survey  till  he  knew  whether  or  not  a  title  could  be 
made  out. 
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Upon  the  second  head,  Thesiger  abandoned  the  claim  18S5. 
of  16/.  9&  4</.  for  the  charges  of  preparing  a  conveyance, 
and  10/.  10&  counsel's  fees  thereon:  and  Talfourd 
objected  to  the  charge  of  7/.  I2s.  6d.  for  the  journey  to  Earl  of 
Stafford  to  investigate  title,  and  6/.  175. 2rf.  for  searching  I-™Hraia>. 
for  judgments,  on  the  ground  that  the  investigation 
(which  could  only  be  the  comparing  of  deeds  with  the 
abstract),  and  the  search  for  judgments,  was  made  too 
early  in  the  proceedings.  The  Plainti£P  should  not 
have  incurred  those  expenses  till  he  knew  whether  or 
not  the  Defendant  could  answer  the  objections  to  his 
tide. 

TindalC.J.  I  think  both  these  charges  may  be 
allowed.  Unless  judgments  are  searched  for  at  an  early 
stage  of  the  proceedings,  great  expense  may  afterwards 
be  incurred  unnecessarily;  and,  for  the  same  reason, 
the  comparison  of  deeds  with  the  abstract  should  be 
made  early. 

Upon  the  third  head,  Talfourd  objected  to  the  pay- 
ment of  194/.  4i.  ll^f.,  the  Plaintiff's  costs  as  between 
attorney  and  client,  tdird  the  costs  as  between  party  and 
party,  taxed  and  paid  to  him  in  the  suit  in  Chancery. 
In  HatJurmay  v.  Barrow  {a)  it  was  held,  that  in  action 
for  malfeasance,  whereby  the  plaintiff  incurred  costs  in 
judicial  proceedings,  if  there  was  an  order  of  another 
court  for  the  defendant  to  pay  the  costs  of  those  pro- 
ceedings to  the  plaintiff,  he  could  neither  recover,  as 
special  damage,  the  sum  at  which  they  were  taxed,  nor 
the  extra  costs  as  between  himself  and  his  attorney. 

Sinclair  y.  Eldred{p\  and  Jenkins  v.  Biddulph{c% 
are  to  the  same  eflSect. 

(a)  1  Campb,  151.  (c)  ^Binj^.  l60. 

(6)  4  Taunt.  7. 
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Tkesiger^  in  support  of  the  claim,  relied  on  Sandbact 
V.  Thomas  (a\  where,  in  an  action  for  maliciously 
holding  the  plaintiff  to  bail,  he  was  held  entitled,  in  the 
calculation  of  damages,  to  recover,  not  merely  the  taxed 
costs,  but  the  costs  as  between  attorney  and  client. 

And  in  Jones  v.  Dj^ke  and  Others  (6),  —  an  action  for 
the  recovery  of  deposit  money  and  damages  upon  the 
refusal  of  a  vendor  to  complete  a  sale  of  an  estate  in 
JValeSf  —  the  plaintiff  had  a  verdict  by  consent  for  the 
following  charges,  the  Judge,  McDonald  C.  B.,  think- 
ing them  reasonable:  —  '<  costs  of  plaintiff's  solicitor, 
47/*  I9s.  4d.;  journies  to  London  and  LiandUo^  %ll\ 
journey  to  London^  15/.  155." 

Sandback  v.  Thomas  was  not  cited  in  Jenkins  t. 
Biddulph:  and  in  Webber  v.  Nicholas  {c)^  Best  C.  J. 
thought  Sandback  y.  Thomas  right,  although,  as  it  was 
only  a  nisi  prius  decision,  he  could  not  adhere  to  it  in 
opposition  to  decisions  in  banc. 

There  can  be  no  reason,  on  principle,  why  a  party 
should  not  be  indemnified  for  all  the  lawful  expenses  be 
has  incurred  in  a  successful  suit.  In  the  present  case, 
these  extra  charges  are  a  damage  to  the  Plaintiff  con- 
sequential on  the  Defendant's  breach  of  contract. 
\Tindal  C.  J.  If  the  Court  of  Equity  had  thought  so, 
it  would  have  ordered  costs  to  be  taxed  as  between 
attorney  and  client.  Bosanquet  J.  Are  not  costs  beyond 
taxed  costs  to  be  considered  as  incurred  voluntarily, 
beyond  what  is  absolutely  necessary?]  The  extra  costs 
here  may  be  considered  as  one  branch  of  the  expense 
of  investigating  title,  which,  it  has  been  decided,  the 
Plaintiff  has  a  right  to  recover. 


TiNDAL  C.  J.     We  all  think  tliat  the  extra  costs  in 
Chancery  are  not  a  damage  which  is  a  necessary  con- 

(a)  1  Stark.  306.  (c)  Ry.  S^  Moo.  419- 

(h)  Sugd.  Fend.  ^  Pur.  Ajh 
pend.8. 
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sequence  of  the  breach  of  this  contract.    Every  expense        1885. 
which  is  a  necessary  consequence  of  the  breach  of  con- 
tract, ought  to  be  allowed ;  but  the  filing  a  bill  for  en* 
forcing  a  specific  performance  is  one  degree  removed       Earl  of 
firom  a  consequence  of  the  contract,  and  the  Plaintiff  I^nwi"*- 
must  take  the  consequences  of  the  suit,  as  in  other 
cases.     Upon  this  principle,  and  in  adherence  to  the 
cases  cited  for  the  Defendant,  we  think  this  claim  ought 
not  to  be  allowed. 

Pari(  J.  I  am  of  the  same  opinion.  If  the  claim  be 
allowed  in  this  case,  I  do  not  see  why,  in  all  cases,  a 
separate  action  should  not  be  brought  for  costs  which 
the  ofllcer  of  the  Court  disallows  on  taxation. 

Vauohan  J.  concurred. 

Bo8AN52U£T  J.  I  think  the  Plaintiff  had  hb  com- 
pensation in  the  costs  allowed  by  the  oflBcer  of  the 
Court 


Upon  the  fourth  head  of  charges,  45/.,  for  joumies 
and  expenses  which  it  was  reasonable  and  prudent  for 
the  Plaintiff  to  take  and  incur  in  n^otiating  the  pur- 
chase and  defending  the  Chancery  suit,  it  appeared  that 
some  of  the  journies  had  been  taken  before  the  con- 
tract; the  expense  of  them,  therefore,  was  disallowed 
pursuant  to  the  decision  under  the  first  head.  So,  like- 
wise, as  a  result  of  the  decision  on  {he  third  head,  was 
the  expense  of  such  of  these  joumies  as  were  undertaken 
b  the  course  of  the  Chancery  suit. 


The  filth  head  of  charges  was  not  contested,  and 

Ter  Curiam^  It  ought  to  be  allowed. 

Judgment  accordingly. 

VOL.  I.  L  L 
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Jan.  28.      Webb,  Assignee  of  Walter,  an  Insolvent,  i;. 

Weatherbt. 


To  a  plea  of 
payment  of 
SI,  8«.  2d.  in 
satiifaction 
and  discharge 
of  Defend- 
ant*! promise^ 
Replication, 
that  Defend- 
ant did  not 
pay  it  in 
satisfaotion 
and  dis- 
charge, nor 
did  Plaintiff 
receive  it  in 
satisfaction 
and  dis- 
charge. Held, 
on  demurrer, 
imobjection'- 
able. 


nnO  a  declaration  in  assumpsit  for  goods  spkl^  lodging 
provided  by,  and  on  an  account  stated  with,  the 
insolvent  before  his  insolvency. 

The  Derendant  pleaded,  first,  the  general  issue ;  and, 
secondly,  as  to  the  sum  of  3L  Ss.  2d^  parcel  of  the 
sums  in  the  declaration  mentioned,  that  after  the  making 
of  the  promise  in  the  declaration  mentioned  as  to  that 
sum,  and  before  Waller  became  insolvent,  to  wit,  on, 
&c.,  the  Defendant  paid  Waller  the  said  sum  of  3/.  8&  2(2. 
in  full  satisfaction  and  discharge  of  the  said  promise  by 
him,  the  Defendant,  made  in  respect  of  the  said  sum  of 
S/.  Ss.  2d.j  and  of  the  damage  sustained  by  Waller  by 
i'eason  of  the  non*performance  of  the  said  promise  as  to 
that  sum;  and  that, Waller  accepted,  had,  and  received 
of  the  Defendant  the  said  sum  of  3/.  8s.  2d.f  in  full 
satisfaction  and  discbarge  of  the  said  promise  in  re- 
spect of  the  said  sum  of  3^  85.  2^^.,  and  of  the  damage 
sustained  by  Waller  by  reason  of  the  non-performance 
of  the  same  promise. 

To  the  second  plea,  the  Plaintiff  replied,  tliat  the 
Defendant  did  not  pay  Waller  the  said  sum  of  SL  Ss.  ^* 
in  full  satis&ction  and  discharge  of  the  said  promise  by 
the  Defendant  so  made  as  aforesaid  in  respect  of  the 
said  sum  of  3/.  85.  2dL,  and  of  the  damages  sustained  by 
Walter  by  reason  of  the  non-performance  of  the  same 
promise  as  to  that  sum,  nor  did  Waller  accept,  have, 
and  receive  of  Defendant  the  said  sum  of  31.  85.  2d.  in 
full  satisfaction  and  discharge  of  the  said  promise  in 
respect  of  the  said  sum  of  3/.  85.  2^,  and  of  the  damage 
sustained  by  Waller  by  reason  of  the  non-perfonnance 
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of  the  same  promise  in  manner  and  form  as  the  Defend-        1835. 

ant  had,  in  his  last  plea  in  that  behalf,  alleged.  

The  Defendant  demurred,  assigning  for  causes  of  W™* 
demurrer,  that  the  issue  attempted  to  be  raised  by  the  Wbathbbbt. 
replication  was  multifarious  and  complex,  inasmuch  as 
the  replication  had  not  merely  denied  that  the  Defend- 
ant paid  Walter  the  said  sum  of  SL  Ss.  2^.,  but  also  that 
Walter  accepted,  had,  and  received  the  same  of  the  De- 
fendant in  full  satisfaction  and  discharge  of  the  said 
promise  as  to  the  said  sum  of  31.  Ss*  2d.f  and  of  the 
damage  sustained  by  the  said  Waller  by  reason  of  the 
non*perfbrmance  of  the  same  promise ;  both  of  which 
facts  were  material,  and  either  of  which  would  be  suf* 
ficient  to  bar  the  Plaintiff  from  maintaining  his  action 
against  the  Defendant.  And  also  for  that  both  the 
said  facts  constituted  two  distinct  and  different  pro- 
positions. 
Joinder. 

Ckandlessj  for  the  Defendant,  contendc^d  that  the  re- 
plication was  ill.  The  Plaintiff,  in  an  action  of  assun^ 
5zV,  seeks  to  recover  damages;  and,  in  an  action  for 
damages,  it  may  well  be,  that  the  Defendant  has  paid 
something,  and  yet  that  the  Plaintiff  has  not  accepted  it 
in  satisfaction  of  his  entire  demand,  or  vice  versd.  It  ia 
necessary,  therefore,  in  such  an  action,  for  the  Defend- 
ant to  aver  acceptance  in  satisfaction  as  well  as  pay- 
ment; Paine  v.  Masters  (a),  Drake  v.  Mitchell  (i)  {per 
Lawrence  J.);  and  both  the  payment  and  the  acceptance 
being  material  allegations,  the  Plaintiff  ought  to  elect  on 
which  of  them  he  will  tender  an  issue.  In  the  case  of 
unliquidated  demands,  acceptance  of  less  than  the  entire 
claim  in  satisfaction  of  the  entire  claim,  is  an  answer  to 
the  action ;  Wilkinson  v.  Byers  {c) ;  and  a  defendant  may 

(o)  1  Str.  573.  (c)  1  Adol.   ^  EU.  106.  ; 

(6)  3  Ea9t,  256.  3  Nev.  S^  Mann.  853. 
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18S5.  be  able,  by  letters  or  oral  adinissionsi'  to  prove  the  ac- 
ceptance in  satisfaction  in  cases  where  he  may  have  no 
evidence  to  prove  the  payment  in  satisfaction;  or  be 
Wbathebby.  may  be  able  to  prove  the  payment  only,  and  satisfaction 
may  be  implied  from  the  conduct  of  the  PlaintiflP:  the 
Defendant  ought  not,  therefore,  by  any  form  of  plead- 
ing, to  be  called  on  to  establish  both.  The  old  books 
of  entries  always  add  to  the  allegation  of  payment,  ac- 
ceptance in  satisfaction,  from  which  it  may  be  inferred 
that  both  allegations  were  deemed  material ;  and  repli- 
cations to  pleas  of  the  delivery  and  acceptance  of  an 
article  in  accord  and  satisfaction  of  the  plaintiff's  demand, 
protest  the  delivery  and  traverse  only  the  acceptance  of 
the  article  in  satisfaction.  A  departure  from  forms  so 
long  established  will  weaken  the  foundation  and  shake 
the  whole  fabric  of  the  law  of  England. 

Theobaldj  conird^  was  stopped. 

TiNDAL  C.  J.  I  hope  the  law  of  England  will  not  be 
much  disturbed  if  we  overrule  this  demurrer.  This  is 
not  a  plea  of  accord  and  satisfaction,  but  of  a  payment 
received  in  satisfaction  of  the  Plaintiff's  demand;  the 
receipt  in  satisfaction  virtually  implies  that  the  payment 
was  made  in  satisfaction;  and  I  cannot  see  how  the 
Defendant  is  injured  by  the  Plaintiff^s  taking  issue  on 
the  entire  allegation.  In  Peyto^s  case  (a)  Lord  Coke 
says  **  nota  reader,  the  best  and  most  secure  form  of 
pleading  of  an  accord  is  to  plead  it  by  way  of  satis^ 
faction,  and  not  by  way  of  accord;  for  if  he  pleads  it 
by  way  of  accord,  he  ought  to  plead  the  precise  execa- 
tion  thereof  in  the  whole,  and  if  he  fails  of  any  part 
thereof,  his  plea  is  insufficient;  but  by  way  of  satis- 
faction he  shall  plead  no  more  than  that  the  defendant 

(a)  9i{£y.80.a. 
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paid  the  plaiotiff  6L  10s,  in  full  satisfaction  of  the  1835. 
same  action,  which  the  plaintiff  received/'  &c* :  and  in . 
PtnnelTs  case  (a)  be  says,  that  payment  and  accept- 
ance before  the  day,  of  parcel,  in  satisfaction  of  the  Wjsatherbt. 
whole,  would  be  a  good  satisfaction  in  regard  of  cir- 
camstance  of  time.  In  Young  v.  Eudd{b)  to  indebitatus 
assumpsit  on  a  quantum  meruit^  the  defendant  pleaded 
in  bar,  that  he  gave  the  plaintiff  a  beaver  hat,  which 
be  accepted  in  satisfaction  of  the  debt.  The  plaintiff 
replied  by  protestation,  that  the  defendant  did  not  give 
the  hat  in  satisfaction,  and  traversed  that  he  accepted  it 
in  satis&ction ;  and,  upon  demurrer,  it  was  objected  on 
the  behalf  of  the  defendant,  that  that  was  an  immaterial 
traverse,  because  tlie  giving  was  the  directing  matter, 
which  ought  to  have  been  traversed,  and  not  answered 
by  protestation*  To  which  the  answer  was,  either  the 
giving'  or  the  acceptance  of  what  was  given  in  satis- 
faction might  be  traversed* 

If  a  denial  of  acceptance  in  satisfaction  implies  a 
denial  of  payment  in  satisfaction,  it  is  at  all  events  no 
more  than  surplusage  to  say  that  the  money  was  neither 
paid  in  satisfaction  nor  received  in  satisfaction.  Where 
a  creditor  receives  without  objection  what  is  offered  by 
bis  debtor,  solvitur  in  modum  solventis,  and  it  must  be 
implied  the  debtor  paid  it  in  satisfaction;  where  the 
creditor  objects,  recipitur  in  modum  recipientiSf  and  issue 
taken  on  the  receipt  in  satisfaction,  is  impliedly  an  issue 
00  the  pliyment  in  satisfaction. 

The  rest  of  the  Court  concurred. 

Judgment  for  Plaintiff/ 

(a)  5  iZep.  117.  a.  {b)  5  Mad.  8& 
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jmi.30.       Humphrey  t;.  Wodehouse,  Gomme,  Fisher, 

and  Stillwell. 

A  policeman  'T^HIS  was  an  action  for  an  assault,  in  which  a  verdict 
^o^budns  ^^  P^^"  ^"^^  *®  Plaintiff  against  Wodekmae  and 

a  Terdict  is  Gomme  i  but  the  Defendants  Fisher  and  StiUwelU  being 
entitled  to  his  police  officers,  and  having  acted  on  the  occasion  as 
10  0. 4.  such,   were  acquitted  by  the  direction   of  the  Chief 

0. 44.,  not-  Justice,  who  certified,  nevertheless,  under  3  &  4  fF.  4. 
l^T^^  ^.  4«,,  that  the  Plaintiff  had  sufficient  ground  for  joining 
ffiven  to  the     them  in  the  action. 

Judge  to  cer-  gy  that  statute  it  is  enacted,  section  32.,  that  «*  where 
3  &  4  IT.  4.  several  persons  shall  be  made  defendants  in  any  personal 
e.  42.  action,  and  any  one  or  more  of  them  shall,  upon  the 

trial  of  such  action,  have  a  verdict  pass  for  him  or  them, 
every  such  person  shall  have  judgment  for  and  recover 
his  reasonable  costs,  unless  the  judge  before  whom  such 
cause  shall  be  tried,  shall  certify  upon  the  record,  under 
his  hand,  that  there  was  a  reasonable  cause  for  making 
such  person  a  defendant  in  such  action.'' 

Bnshf  obtained  a  rule,  calling  on  the  Plaintiff  to  shew 
cause  why,  notwithstanding  the  certificate  of  the  Chief 
Justice,  the  Defendants  Fisher  and  Stillwell  should  not 
have  their  costs  pursuant  to  10  G.  4.  c.  44.  5.41.,  by 
which  it  is  enacted,  for  the  protection  of  persons  acting 
in  the  execution  of  that  act,  amongst  other  things,  that 
*<  if  a  verdict  shall  pass  for  the  defendant,  the  defendant 
shall  recover  his  full  costs  as  between  attorney  and 
client,  and  have  the  i  like  remedy  for  the  same  as  any 
defendant  hath  by  law  in  other  cases;  and  though  a 
verdict  shall  be  given  for  the  plaintiff  in  any  such  action, 
such  plaintiff  shall  not  have  costs  against  the  defendant, 
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unless  the  jodg^  heSore  whom  the  trial  shall  be  tried,        1885. 
shall  certify  his  approbation  of  the  action  and  of  the       " 
verdict  obtained  thereupon."  Hwhbby 

WoDBHOVSB. 

IVUde  Seijt.  and  Humfre^j  who  shewed  cause,  con- 
tended, that  the  forty-first  section  of  10  6.4.  c.44. 
must  now  be  taken,  subject  to  the  judge's  power  to 
certify  under  3  &  4  fF.  4.  That  power  was  given  with- 
out exertion;  and  the  act,  which  was  passed  to  re- 
medy the  defects  of  8  &  9  fV.S.  c.  1 1.,  ought  to  receive 
a  liberal  construction. 

Budnf.  It  was  not  intended  by  3  &  4  J^.  4.  to  repeal 
the  forty-first  section  of  10  G.  4.  c.  44.,  but  merely 
to  extend  to  every  form  of  action  the  provisions  of 
Sk9  W.3.  c.  11.,  by  which  it  is  enacted,  that  <^  where 
several  persons  shall  be  made  defendants  to  any  action 
or  plaint  of  trespass,  assault,  false  imprisonment,  or 
ejeetione  Jtrma,  and  any  one«  or  more  of  them  shall  be, 
upon  the  trial  thereof  acquitted  by  verdict,  every  per- 
son or  persons  so  acquitted  shall  have  and  recover  his 
costs  of  suit,  in  like  manner  as  if  a  verdict  had  been 
given  against  the  plaintiff  or  plaintiffs  and  had  ac- 
quitted all  the  defendants,  unless  the  judge,  before 
whom  such  cause  shall  be  tried,  shall,  immediately  after 
the  trial  thereof  in  open  court,  certify  upon  the  record 
under  his  hand,  that  there  was  a  reasonable  cause  for 
making  such  person  or  persons  a  defendant  or  defend- 
ants to  such  action  or  plaint.''  The  power  given,  there- 
fore, by  Sl&  4  W.  4.  must  be  exercised,  subject  to  the 
exemptions  created  by  10  6.  4.  c.  44. 

TiNDAii  C.  J.    Upon  reconsideration,  and  having  the 

statutes  now  before  me,  I  think  that  the  act  under  which 

I  gave  the  certificate,  does  not  authorise  it  in  such  a  case 

as  this*    It  appeared  to  me  at  the  trial,  that  the  statute 

L  L  4 
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18S5*        8&  4  W.^.9  with  very  general  words,  did  override  the 
forty-first  section  of  10  G.4.     But  I  think,  now,  that 
the  only  object  of  the  statute  of  fV.  4.  was  to  remedy  the 
WoDBHouHB.  defects  in  the  statute  of  JV.  3. 

That  act  was  imperfect  in  three  respects.  It  applied 
only  to  certain  specified  forms  of  action;  to  cases 
where  a  verdict  had  been  given;  and  to  405.  costs; 
whereas  the  new  statute  embraces  personal  actions  of  all 
kinds,  extends  to  judgments  upon  demurrer  as  well  as 
upon  verdict,  and  gives  all  the  costs  the  party  incurs. 

As  these  were  the  principal  objects  of  the  act,  I  think 
it  cannot  be  held  to  repeal  the  intermediate  act  of 
10  6.  4.  The  forty-first  section  of  that  act  cont^ns 
no  exception;  and  I  think  we  cannot  engraft  an  ex- 
ception into  it  from  the  general  words  of  5  &  4  W>4. 

Park  J.  The  3  &  4  ^  4,  was  only  passed  to  remedy 
the  defects  of  8  &  9  ^.  3.  and  extend  it  to  heavier  costs, 
to  every  species  of  judgment,  and  to  all  personal  ac- 
tions. But  the  police  act,  10  G.  4.,  stands  on  a  very 
different  footing :  it  applies  to  a  particular  class  of  men 
who  are  often  placed  in  difficult  and  dangerous  situa- 
tions. The  object  was  to  afford  those  persons  ample 
protection,  by  depriving  the  plaintiff  of  costs  unless  tbe 
Judge  certifies  his  approbation  of  the  action  and  verdict, 
and  by  giving  the  defendant,  if  successful,  costs  as  be- 
tween attorney  and  client. 

We  cannot  hold,  therefore^  that  this  protection  has 
been  taken  away  by  an  act  passed  mainly  to  remedy 
defects  in  procedure. 

Vaughan  J.  and  Bosanquet  J.  concurred. 

Rule  absolote. 
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Leuckhart  V.  Cooper  and  Another.  jan.  so. 

T  JPON  a  rule  to  plead  several  matters  in  trover,  the  Pieas  in 

Court  allowed  the  following  pleas,  considering  them  ^^^^' 
to  be  essentially  different  defences. 

1st,  The  general  issue. 

2dly,  A  general  lien  by  custom  for  up*town  ware- 
housemen, in  respect  of  their  general  balance  against 
any  individual  housing  goods  with  them ;  and  that  the 
goods  in  question  were  housed  at  the  Defendants'  by 
one  Heilbrofiy  who  was  indebted  to  them  on  a  general 
balance. 

Sdly,  A  lien  against  Heilbron  by  special  agreement. 

4thly,  That  the  Plaintiff  sent  the  goods  in  question 
to  Heilbron^  with  such  powers  as  to  give  him  all  the 
indicia  of  property;  and  that,  therefore,  the  Defendants 
had  a  right  to  insist  on  the  custom  mentioned  in  the 
second  plea,  as  against  Heilbron. 

5thly,  The  custom  in  the  second  plea,  set  up  as 
applicable  to  a  debt  due  to  the  Defendants  from  the 
Plaintiff. 

Richards  in  support  of  the  rule. 

W.  H.  Watson,  contra. 
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Jan.  30. 


Bridges  v.  Fisher. 


Costs  of  com- 
mission to 
examine  wit- 
ness abroad, 
not  allowed 
to  the  party 
who  obtains 
the  commis- 
sion, slthough 
successful  in 
the  action, 
where  the 
examination 
is  more 
peculiarly 
for  his 
benefit. 


^HE  Plaintiff  and  McDonald  were  commissioners  for 
the  distribution  of  certain  military  prize  money. 

The  Defendant,  who  was  McDonald's  clerk,  was  fur- 
nished with  a  list  of  the  persons  entitled  to  share  in  this 
prize  money ; 

But,  under  the  directions  of  M^Donald^  he  gave 
cheques  for  a  portion  of  it  to  persons  whose  names  were 
not  in  the  list  of  claimants,  and  the  Plaintiff  became 
liable  for  the  money  so  misapplied. 

McDonald  having  become  bankrupt,  the  Plaintiff 
brought  an  action  on  the  case  against  the  Defendant, 
on  the  ground  of  his  having  improperly  lent  himself  to 
the  purposes  of  M^Donaldy  whereby  the  Plaintiff  was 
injured. 

After  the  action  was  commenced,  and  a  few  days  be- 
fore the  declaration  was  delivered,  McDonald  retired  to 
France;  whereupon 

The  Plaintiff^  in  his  particulars  of  demand,  having 
omitted  to  give  credit  for  a  considerable  sum  paid  by 
McDonald,  the  Defendant  obtained  a  commission  under 
1  fV.  4.  c.  22.  to  examine  McDonald  in  France. 

This  examination  was  attended  and  conducted  as  well 
by  counsel  for  the  Plaintiff  as  for  the  Defendant. 

The  Defendant,  however,  did  not  give  the  minutes 
of  it  in  evidence  at  the  trial  of  the  cause,  the  jury  having 
found  a  verdict  in  his  favour,  apparently  on  the  ground 
that  he  was  McDonald's  clerk  at  a  small  salary,  and  had 
done  no  more  than  obey  the  directions  of  his  em- 
ployer.    Under  these  circumstances. 
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Adams  Serjt.  obtained  a  rule  nisi  to  refer  it  to  the        1885. 
prothonotary,   to   tax   the  Defendant's    costs    of  this 
commission. 

Wilde  Serjt  and  jSir  «7.  Claridge,  who  shewed  causey 
contended  that  it  was  doubtful  whether  or  not  the 
minutes  of  McDonald's  examination  could  have  been  re- 
ceived in  evidence  for  the  Defendant,  McDonald  being 
so  directly  interested  in  the  result  of  the  suit.  As  the 
minutes  were  never  produced  at  the  trial,  and  as  it  was 
manifestly  for  the  advantage  of  the  Defendant  that 
McDonald  should  not  be  exposed  to  a  cross-examination 
in  open  court,  the  Defendant  himself  ought  to  defray  the 
expense  of  the  commission,  the  costs  of  which  were, 
under  the  statute,  in  the  discretion  of  the  Court* 

Adams  and  Nichdl  in  support  of  the  rule,  maintained 
that  McDonald  would  have  been  a  competent  witness; 
Whytt  V.  Mcintosh  {a) ;  that,  by  way  of  precaution,  it 
was  necessary  the  Defendant  should  be  prepared  with 
bis  testimony,  particularly  as  to  the  sums  which  he 
had  actually  paid ;  and  that,  therefore,  the  expense  of 
the  commission  ought,  like  the  expense  of  any  wit- 
ness for  the  Defendant,  to  be  defrayed  by  the  losing 
party. 

TiNDAL  C.  J.  It  is  unnecessary  for  us  to  discuss 
the  question  whether  or  not  McDonald  would  have 
been  a  competent  witness  for  the  Defendant,  because 
this  case  may  be  decided  by  the  clause  of  the  statute 
which  makes  it  discretionary  in  the  Court  whether  they 
shall  allow  the  costs  or  not. 

The  application  is  made  under  the  statute  1  W.  4. 
C.22.      1^    nd   n  the  recital  of  that  section  may  be 

8  B      C.  317. 
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FUHXB. 


seen  the  object  of  the  legislatnre.  Every  one  knows 
that  before  that  act  passedi  a  party  who  wanted  the 
testimony  of  a  witness  abroad  filed  his  bill  in  Chancery 
for  a  commission  to  examine  him,  and  the  cause  was 
hung  up  till  the  suit  in  Chancery  was  at  an  end.  It 
was  therefore  a  great  boon  to  the  subject  to  enable  him 
to  avoid  this  expense  and  delay,  by  applying  at  once  lo 
the  Court  of  law.  That  power  is  given  by  sect.  1.  of 
the  recent  act,  and,  by  a  subsequent  section,  the  costs 
of  the  commission  are  placed  in  the  discretion  o  f  the 
Court  from  which  it  issues. 

When  we  are  called  on  to  exercise  that  discre- 
tion, our  first  duty  is  to  consider  how  the  costs  were 
paid  before.  Now  in  the  Court  of  Equity,  the  party 
applying  paid  the  costs  himself;  it  was  considered  a 
sufficient  advantage  that  he  so  obtained  the  testimony 
of  a  witness  who  must  otherwise  have  been  wanting  to 
his  cause.  However,  the  question  where  the  burthen 
shall  fall,  must  ultimately  depend  upon  the  peculiar  cir- 
cumstances of  each  case. 

Looking  at  the  circumstances  of  this  case,  we  think 
the  Defendant  had  a  great  advantage  in  examining 
McDonald  abroad,  without  bringing  him  publicly  be- 
fore a  jury.  The  Defendant  was  M^DonakTs  clerk; 
and  the  claim  made  against  the  Defendant  arose  oat  of 
M^DonakTs  application  of  money  with  which  he  had 
been  entrusted  on  the  part  of  the  Plaindfil  Without 
impeaching  the  conduct  of  the  Defendant,  it  is  clear 
there  would  have  been  a  great  bias  on  the  part  of 
McDonald,  to  shelter  the  person  who  had  been  instru- 
mental to  the  misapplication  of  the  money  in  question; 
and  the  knowledge  of  that  bias  might  have  operated 
unfavourably  upon  a  jury.  I  think,  therefore,  the 
Defendant  has  already  had  a  sufficient  advantage  in 
obtaining  this  evidence,  without  producing  the  witness 
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before  a  jury,  and  that  we  ought  not  to  call  on  the 
other  party  to  contribute  to  the  expense. 

Park  J.  I  am  of  the  same  opinion.  This  is  a  case 
in  which  the  Court  is  not  hampered  in  the  exercise  of 
its  discretion.  Before  the  recent  statute,  the  party  who 
sued  out  the  commission  incurred  all  the  expense. 
And  a  main  object  of  that  act  was,  to  give  the  Court 
a  discretion  as  to  costs.  For  the  reasons  given  by  the 
Chief  Justice^  I  think  the  circumstances  here  are  so 
ambiguous,  that  the  costs  ought  not  to  be  allowed. 

YAuaHAN  J.  Under  all  the  circumstances,  I  think 
this  commission  was  a  boon  that  the  Defendant  ought 
to  pay  for. 


BosA^rQUET  J.  concurred. 


18S5. 

BlUDOM 

V, 
FiSHBB. 


Rule  discharged. 


George  v.  Elston,  Eveleigh,  and  Cook.  jm.3i. 


¥N  trespass  on  the  case  for  an  excessive  distress,  the 
Plaintiff   obtained    a    verdict    against    Cook    with 
45/.  IDs.  damages,  but  failed  as  to  Elston  and  Eveleigh : 
whereupon, 

Wilde  Serjt.,  upon  an  affidavit  that  the  Plaintiff  was 
unable  to  pay,  obtained  a  rule  nisi  for  the  prothonotary 
upon  the  taxation  of  costs  in  this  cause  to  deduct  from 
the  Plaintiff's  damages  and  costs  against  Cook,  S7l.  lOs. 
the  costs  of  Elston  and  Eveleigh  in  this  action,  and  also 
IS/.  Ss.  costs  due  from  the  Plaintiff  in  respect  of  an 
action  of  trespass  against  Elston  and  Eveleigh,  in  which 
he  had  been  nonprossed. 


Where  a  ver- 
dict was 
found  against 
one  of  three 
Defendants^ 
and  in  favour 
of  the  other 
two^  the 
Court  de- 
ducted the 
costs  of  the 
two  out  of 
Plaintiff's 
costs  and  da- 
mages against 
the  one^  with- 
out reg^urd  to 
Plaintiff's  at- 
torney's lien. 
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18S5.  KeUjfi  who  shewed  cause,  objected  to  this,  on  the 

ground  that  it  would  interfere  with  the  lien  of  the  Plain* 
tiff's  attorney  for  his  own  costs. 

In  Schoole  v.  NMe  and  Others  (a),  where  there  were 
many  defendants,  and  some  went  to  trial  and  obtained  a 
verdict,  but  others  suflered  judgment  by  de&nlt,  the 
Court  permitted  the  costs  and  damages  on  tlie  juigtuerU 
by  default  to  be  deducted  from  the  costs  taxed  on  the 
postea  to  those  defendants  who  had  a  verdict;  and  held, 
that  an  attorney  had  only  such  a  lien  on  the  costs  as 
was  subject  to  the  equitable  claims  of  the  parties  in  the 
cause.  But  it  is  doubtful  whether  the  attorney's  lien  is 
so  qualified ;  and  in  Hall  v.  Ody  (6),  Lord  Sdon  said 
the  rule  should  be  reconsidered.  In  MUeheU  y.  Old* 
Jfeld  (c),  and  Bandle  v.  Fuller  (d),  the  Court  of  King's 
Bench  would  allow  no  set-off  of  the  costs  of  one  cause 
against  the  costs  of  another,  even  between  the  same 
parties,  to  the  prejudice  of  the  attorney's  lien.  Here, 
the  parties  to  the  action  of  ti*espass  are  not  the  same  as 
the  parties  to  this  action.  In  Nunez  v.  Modigliani  [e\ 
QCotmor  v.  Humphrey  (g),  and  Bourne  v.  Benett  (A),  the 
setroff  was  allowed,  but  the  parties  were  substantially 
the  same.  However,  in  Mordecai  v.  Nutting  ({%  the 
plaintiff  sued  four  defendants,  got  a  verdict  against  one, 
and  the  other  three  were  acquitted.  On  an  a£Sdavit 
that  plaintiff  was  an  itinerant  Jew  and  poor,  the  defend- 
ants who  were  acquitted  obtained  a  rule  to  shew  cause 
why  their  costs  should  not  be  deducted  out  of  what  the 
prothonotary  should  allow  the  plaintiff  for  costs  against 
the  defendant  who  was  found  guilty.  On  shewing  cause 
the  Court  declared  the  motion  to  be  unprecedented,  and 
discharged  the  rule. 

(a)  IH.BI.23.  (e)  Iff.  Bl.  217. 

(b)  2B.SfP.  28.  (g)  1  ff.  Bl.  657. 

(c)  4  T.  R.  123.  (h)  4  Bingh.  423. 

(d)  6  T.  R.  456.  (i)  Barnes,  145. 
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That  is  expressly  in  pointy  and  the  general  rule  of  1835. 
HiL  2  W.  4.  (93.)  provides  that  *^  no  set-off  of  damages 
or  costs  between  parties  shall  be  allowed  to  the  pre* 
judice  of  the  attorney's  lien  for  costs  in  the  particolar 
suit  against  which  the  set-off  is  sought,  provided,  never* 
theless,  that  interlocutory  costs  in  the  same  suit,  awarded 
to  the  adverse  party,  may  be  dedueted.^ 

Wilde.  The  attome/s  lien  under  that  rule  has  always 
been  considered  subject  to  the  equitable  rights  between 
the  parties.  Sehoole  v.  NobU  and  Nunez  v.  Modiglianij 
therefore,  are  in  point  for  the  Defendants.  As  for  Mor^ 
iecai  V.  Nyttifigy  it  is  answered  by  Roberts  v.  Biggs  (a) 
in  the  next  page  i  and  there  is  an  affidavit  here  that  the 
Plaintiff  is  unable  to  pay. 

TiNDAL  C.  J.   I  think  the  rule  of  HiU  2  W.  4.  applies 

to  cases  where  there  is  a  cross  claim  for  costs  in  separate 

acdons.     In  this  cause  the  two  Defendants  who  make 

the  application  are  brought  into  Court  by  the  Plainti£^ 

and  the  verdict  being  in  their  favour,  I  see  no  reason 

why  they  should  not  have  their  costs.     Sehoole  v.  Noble 

is  in  point. 

Rule  absolute  as  to  setting  off  S^l.  105.,  the 

costs  ofElston  and  Eveleigh  in  this  cause, 
(a)  Barnes,  146. 
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Jan,  31. 


TaoTTER  t;.  Bass. 


A  Judge  has  ^I^HE  writ  of  summons  in  this  case  was  ori^nally  in- 
no  juris-  dorsed  for  the  recovery  of  25/.,  but  with  a  view  to 

amend  the  ^^^  ^^  cause  before  the  under-sheri£^  the  Plaintiff,  by 

indorsement  order  of  a  Judge  at  chambers,  amended  the  indorsement 

Zi^f  by  substituting  15/.  for  25/. 

Sewell  obtained  a  rule  nisi  to  rescind  this  order,  on 
the  ground  that  the  Judge  had  no  jurisdiction  to  amend 
the  indorsement  on  the  writ ;  and 

The  Court  being  of  that  opinion,  the  rule  was  made 

Absolute. 


Talfimrd  Seijt  shewed  cause. 


Jan.  81. 


Green  v.  Glassbrook. 


Money  paid 
into  Court  in 
lieu  of  bail, 
but  under  a 


npHE  Defendant,  upon  being  arrested,  paid  into  Coart 
the  amount  of  the  debt,  and  20/.  in  lieu  of  putting 
in  special  bail,  pursuant  to  7  &  8  G.  4.  c.  71.,  but  pro- 
tested at  the  same  time  against  the  sufficiency  of  the 
affidavit  to  hold  to  bail,  and 


protest 
against  the 
sufficiency  of 
the  affidavit 
to  hold  to 
bail^  will  not 
be  paid  out  of 
Court  to  De- 
fendant on 
the  ground  of  the  insufficiency  of  the  affidavit. 


Taddy  Serjt.  obtained  a  rule  nisi  for  the  Defendant 
to  take  the  money  out  of  Court,  on  the  ground  of  a 
defect  in  that  affidavit. 
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mide  SeijU  shewed  cause.  The  statute  7  &  8  6. 4.  18S5. 
c.  71-  enacts,  5.  2.,  that  "  in  all  cases  where  any  defend- 
ant shall  have  been  arrested,  and  shall  have  given  bail 
to  the  sheriff,  or  shall  have  been  arrested  and  remain  in 
custody,  it  shall  be  lawful  for  such  defendant,  instead 
of  putting  in  and  perfecting  special  bail,  to  deposit  and 
pay  into  court  the  sum  indorsed  upon  the  writ,  together 
with  the  amount  of  the  king's  fine,  if  any,  upon  the 
original  writ,  and  a  further  sum  of  20L  as  a  security. for 
the  costa  of  the  action,  there  to  remain  to  abide  the 
event  of  the  suit;  and  thereupon  the  said  defendant 
may,  and  he  is  hereby  required  to  enter  a  common 
appearance,  or  file  conmion  bail  in  the  action,  within 
such  time  as  he  would  have  been  required  to  have  put 
ia  and  perfected  special  bail  in  the  action  according 
to  the  course  of  the  said  court."  The  Defendant, 
therefore,  after  paying  the  money  into  court,  must  be 
taken  to  stand  in  the  same  situation  as  if  he  had  put 
in  and  perfected  special  bail,  and  had  entered  an  ap- 
pearance. In  such  case  it  is  too  late  to  object  to  the 
sufficiency  of  the  affidavit  to  hold  to  bail. 

Taddy.  As  the  Defendant  has  no  option  given  him, 
but  is  required  to  enter  an  appearance,  it  could  not  have 
been  the  intention  of  the  legislature  to  divest  him  of  the 
power  of  making  objections  which,  but  for  appearance^ 
he  would  be  entided  to  make.  At  all  events,  he  is  en- 
tided  to  make  them  in  this  case,  having  paid  the  money 
under  a  protest. 

TiNDAL  C.  J.  This  statute  is  very  beneficial  to  De- 
fendants; it  imposes  no  duty  on  them,  but  gives  them 
an  option  instead  of  putting  in  and  perfecting  special 
bail,  to  pay  into  court  the  sum  indorsed  upon  the  writ, 
together  with  the  amount  of  the  king's  fine,  if  any,  and 
202.  as  a  security  for  costs,  upon  entering  a  common 

VOL.  I.  MM 
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18SS.        appearance  within  such  time  as  they  would  have  been 
required  to  put  in  and  perfect  special  baD. 

The  Defendant  in  this  case  has  made  his  option; 
instead  of  putting  in  and  perfecting  special  bail^  he  has 
paid  into  Court  the  sum  required ;  he  must  take  that 
act  with  all  its  consequences ;  and  among  others,  the  con- 
sequences of  having  entered  an  appearance. 

Rule  discharged. 


Jan.  31.     SouTHGATE  and  Others,  Executors  of  Thomas 
Clark,  t;.  Crowley  and  Another. 

The  drcum-  A  VERDICT  haying  been  given  in  fiivour  of  the  De- 

stance,  that  fendants  in  this  cause, 

hu^owm^  '  -Acfcrfey  Serjt.  obtained  a  rule  nisi  calling  upon  them 

meooed  and  to  shew  cause  why  the  Plaintiffs  should  not  under  5  & 

conducted  an  4  flpr  4^  ^^  4,2.,  be  exempted  from  the  payment  of  costs. 

action  pro-  ^  ^ 

perly,  is  not 

sufficient  to  The  action  was  brought  by  the  PIaintifi&  to  recover  a 

fo)T^u"if  baJa°c«  of  917/.  18s.  iOd.  which  they  alleged  to  be  due 
he  fail8.  from  the  Defendants  for  the  use  of  a  waggon  and  three 

horses  hired  by  them  of  the  testator  Clark  at  various  in* 
tervals  from  1 827  to  1 833 ;  of  a  cart  and  two  horses  hired 
at  intervals  from  1829  to  1833;  and  for  cartage  done  by 
Clark  for  the  Defendants  between  1826  and  1833. 

Clark  died  in  1833,  having  appointed  the  Plaintiffs 
his  executors. 

In  support  of  the  present  application  the  Plaintifis' 
attorney  deposed  that,  from  the  examination  of  Claries 
books  and  bookkeeper,  he  believed  the  Defendants  to  be 
indebted  to  Clark  to  the  amount  of  917Z.  ISs.  lOd. 

That  he  applied  to  the  Defendant  Crarxley  for  the 
amount,  when  Crcndey  stated  that  he  owed  Clark  no 
more  than  585/.,  and  objected  to  pay  more,  but  refiised 
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to  disclose  the  nature  of  his  objection,  referring  applicant 
to  Defendants'  attorney,  who  declined  in  like  manner 
to  give  any  reason  for  the  refusal  to  pay. 

That  a  tender  of  5S5L  was  afterwards  made  to  the 
Piaintifis;  but  the  party  making  it  refused  to  disclose 
the  nature  of  the  Defendants'  objection  to  pay  more, 
except  that  Clark  had  agreed  to  pay  the  wages  of  the 
men  who  drove  the  waggon  and  cart. 

That  at  the  trial  an  o£fbr  made  by  the  Plaintiffi 
to  refer  to  arbitration  all  matters  in  difference,  was 
refused  by  the  Defendants;  that  the  Defendants  then 
admitted  that  the  cartage  charged  for,  had  been  done^ 
and  that  the  charges  were  correct;  also,  that  the  waggon 
and  horses,  and  cart  and  horses,  had  been  employed  by 
them  for  the  time  alleged :  but  they  called  a  witness  who 
proved  that  Cktrk  had  expressly  agreed  to  furnish  two 
horses  for  the  cart,  and  charge  for  one  only,  whereupon 
the  balance  which  but  for  such  agreement  wonid  still 
have  been  in  favour  of  the  Plainti£&,  being  turned  agunst 
them,  the  verdict  was  found  for  the  Defendants. 

That  the  Plaintiffi;  were  wholly  ignorant  that  Clark 
had  made  any  such  agreement,  and  that  the  depo- 
nent would  not  have  advised  them  to  proceed  if  the 
Defendants'  attorney  had  informed  him  they  were  in  a 
condition  to  prove  it. 

Upon  production  of  Clark^s  books  at  the  trial  it  ap- 
peared that,  for  a  period  of  three  years,  a  blank  was 
left  for  the  ^amount  of  the  charge  in  respect  of  the  cart 
and  horse :  and  Clark's  servants  were  called  to  establish 
a  quantmi  meruit. 

The  Plaintiffs  had  had  the  assistance  of  an  accountant 
before  commencing  the  action ;  and  the  Defendants  had 
refused  to  say,  whether  or  not  there  was  any  agreement 
in  writing. 


1835. 


Wilde  Serjt.  appeared  to  shew  cause :  when  the  Court 
observing,  that  as  a  general  rule  executor-plaintifik  were 
M  M  2 
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SOUTHOATE 

V. 

Crowley. 


DOW  bound,  where  the  verdict  goes  against  them,  to  pay 
costs;  that  the  onus  of  making  out  an  exception  was 
cast  on  them;  and  that  there  did  not  appear  in  the 
present  case  to  have  been  any  misconduct  on  the  part 
of  the  Defendants ;  called  on 


Atcherley^  and  Hayes  with  him,  to  support  the  rule* 
They  contended,  that  the  ground  on  which  executors 
were  formerly  exempted  from  costs,  was  the  difficulty 
they  lay  under  of  knowing  what  was  the  contract  of 
their  testator.  Hayojorth  v.  D(xoies{a\  Bull  v.  Palmer,  {b) 
And  the  Court  ought  to  exercise  its  discretion  under 
the  new  act  with  a  view  to  that  principle.  Here,  the 
Plaintiffs  had  discharged  a  duty  cast  on  them  by  law, 
and  had  discharged  it  in  an  unobjectionable  manner,  pro- 
ceeding with  due  caution,  and  calling  in  the  aid  of  an 
accountant ;  but  they  could  not  reasonably  have  antici- 
pated that  a  contract  for  supplying  three  horses  woald 
turn  out  to  be  a  contract  for  supplying  one  of  them 
without  any  charge:  they  ought  not,  therefore,  to  be 
subjected  to  costs  which  they  might  have  to  pay  (te  boms 
propriis,  while,  on  the  other  hand,  if  they  had  omitted 
to  sue  they  might  have  been  liable  for  a  devastavit.  In 
Wilkinson  v.  Edwards  (c),  the  administrator  commenced 
the  action  with  temerity,  and  prosecuted  it  recklessly, 
occasioning  the  defendant  a  great  deal  of  unnecessary 
expense.  Here  no  blame  attached  to  the  Plaintifis ;  and 
the  Defendants  had  been  the  occasion  of  all  the  ex- 
pense by  refusing  to  say  what  their  agreement  ivith  the 
testator  was.  Some  precise  rule  ought  to  be  laid  down 
for  the  exercise  of  the  discretion  of  the  Court. 


TiNDAL  C.  J.  This  question  comes  before  us  on  the 
construction  of  the  statute  3  &  4  fT.  4.  r.  42.,  by  which 
it  is  enacted,  "  that,  in  every  action  brought  by  any 

(c)  1  New  Cases,  301. 


a)  Cro.Jac.^29. 

b)  T.  t7<me9^  47. 
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executor  or  administrator  in  right  of  the  testator  or 
intestate,  such  executor  or  administrator  shall,  unless 
the  Court  in  which  such  action  is  brought,  or  a  judge  of 
any  of  any  of  the  superior  courts  shall  otherwise  order, 
be  liable  to  pay  costs  to  the  defendant  in  case  of  being 
nonsuited,  or  a  verdict  passing  against  the  plaintiff; 
and  in  all  other  cases  in  which  he  would  be  liable,  if 
such  plaintiff  were  suing  in  his  own  right,  upon  a  cause 
of  action  accruing  to  himself;  and  the  defendant  shall 
have  judgment  for  costs,  and  they  shall  be  recovered  in 
like  manner." 

According  to  the  general  rule,  therefore,  established 
by  that  act,  an  executor,  when  unsuccessful,  is  liable  to 
costs;  his  occasional  exemption  is  an  excepted  case,  and^ 
like  other  exceptions,  must  be  made  out  clearly.  Before 
the  recent  act,  when  executors  sued  in  right  of  their 
testator,  they  were  not  liable  to  costs  although  they 
should  fail  in  their  action.  I  had  always  thought  that 
this  arose,  not  from  express  exemption  by  any  law, 
but  owing  to  the  paiticular  mode  in  which  the  lan- 
guage of  the  statutes  giving  costs  to  a  defendant  is  ex- 
pressed. By  23  //.  8.  c.  15.  5. 1.,  costs  are  given  to 
a  defendant  where  the  plaintiff  is  nonsuited,  or  a  ver- 
dict passes  against  him,  in  actions  on  contracts  imtne" 
diately  with,  or  for  wrongs  immediately  done  to,  the 
plaintiff.  That  statute  was  extended  to  all  personal 
actions  by  ^Jac.  1.  c.  S. ;  which  being  framed  on  the 
model  of  23  H,  8.  c.  15.,  it  was  held,  that  executors 
and  administrators  are  neither  within  the  one  nor  the 
other,  inasmuch  as  the  contract  on  which  they  sue  is 
not  made  immediately  with  themselves,  but  with  their 
testator  or  intestate.  And  certainly  this  was  no  new 
doctrine  of  mine;  for  in  TattersaU  v.  Groote{a\  Lord 
JEidon  says,  ^*  on  a  review  of  the  cases,  we  think  that 


18S5. 
sovthoatb 
Crowubv. 


(a)  2B.  S^P.  253. 
M  M  3 
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the  sound  doctrine  to  be  oollected  from  them  i8»  that  if 
the  executor  or  administrator  must  sue  as  such  on  the 
contract  made  with  the  testator  or  intestate,  he  is  not 
liable  to  the  payment  of  oosts,  though  the  cause  of 
action  arose  after  the  death  <^  the  testator  or  intestate. 
This  doctrine  seems  to  be  founded  on  the  act  of  par«* 
liament  of  which  all  the  cases  are  an  exposition,  namely, 
the  28  H.  8.  c.  15.  Attending  to  the  language  of  that 
act,  perhaps  we  may  be  authorised  to  say,  that  the 
sound  principle  on  which  the  exemption  of  executors 
and  administrators  rests,  is  not  the  degree  of  ignorance 
under  which  they  may  be  supposed  to  lie;  but  that  the 
exemption  founds  itself  on  the  description  of  the  acdons 
contained  in  the  statute  by  which  costs  are  to  be  paid." 
And  though  cases  have  been  cited  of  an  earlier  date  in 
which  the  practice  is  ascribed  to  a  di£Perent  cause,  yet 
the  modern  doctrine  is  that  which  I  have  pointed  out, 
and  results  from  a  view  of  all  the  decisions* 

However,  it  is  not  very  material  to  enquire  what 
was  the  origin  of  the  rule ;  it  was  found  to  be  clearly 
a  grievance  which  the  late  statute  was  passed  to  remedy. 
For  no  .good  reason  could  be  assigned  for  making 
a  difference  between  executors  and  other  parties  to 
suits.  When  the  defendant  succeeds  against  an  ordi^ 
nary  party  he  is  entitled  to  his  costs :  and  if  the  general 
rule,  Victus  victori  in  expensis  condemnandus  est^  is 
sound,  it  is  for  the  executor  to  shew  the  special  circum- 
stances under  which  he  is  to  be  excepted  from  the 
operation  of  the  rule.  One  occasion  for  the  exercise  of 
the  discretion  of  the  Court  in  favour  of  the  executor,  no 
doubt  would  be,  where  having  proceeded  with  every 
caution,  he  has  been  led  on  to  incur  the  expense  of  a 
trial  by  misrepresentation  or  deception  in  the  adverse 
party.  But  such  is  not  the  fair  result  of  the  evidence 
in  this  case.  The  action  is  brought  for  a  specific  som 
claimed  in  respect  of  an  alleged  contract  between  the 
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testator  md  the  Defendants  for  the  hire  of  a  waggon       1885. 
and  three  horses,  a  cart  and  two  borseSi  and  on  a  de» 
mand  for  jobs. 

It  is  evident  from  the  nature  of  the  demand^  that  the  GiM'^uvr* 
execotors  proceeded  on  the  supposition  of  some  express 
contract ;  but  they  produced  none  at  the  trial ;  and  if 
thqr  had  consulted  the  testator's  clerk,  he  would  have 
inioFmed  them,  that  so  far  from  there  being  any  express 
contract,  a  blank  was  left  in  the  testator's  books  in  re- 
spect of  the  amount  due  for  hire,'  during  a  period  of 
three  years:  upon  that,  any  lawyer  would  have  told 
them  that  their  case  rested  entirely  upon  a  quantum 
Tundts  and  yet  they  called  no  witness  but  the  testator's 
servants.  They  therefore  sued  on  a  quantum  meruit^ 
widiont  having  prepared  themselves  with  that  species  of 
evidence  which  would  have  rendered  success  probable. 

I  do  not  blame  them :  perhaps  they  were  placed  in 
difficult  circumstances :  but  has  there  been  any  thing  in 
the  conduct  of  the  Defendants  to  entitle  the  Plaintiffs  to 
say,  that  upon  this  occasion  they  ought  to  be  excepted 
from  the  general  rule  respecting  costs?  It  is  said,  the 
Defendants  refused  to  disclose  the  nature  of  their  de- 
fence. I  should  be  sorry  if  a  defendant  could  be  called 
on  to  disclose  it,  except,  perhaps,  where  he  has  a  tes- 
tatoi^s  receipt  in  his  pocket,  or  the  question  turns  upon 
the  production  of  a  forged  instrument 

Looking  at  the  whole  of  the  evidence,  I  see  no  ground 
&r  the  Plaintiffs  alleging  they  were  taken  by  surprise, 
and  I  think  they  have  not  shewn  any  cause  for  their 
being  exempted  from  the  operation  of  the  general  rule. 

Park  J.  This  being  the  last  day  of  term,  I  shall 
only  add  my  entire  concurrence  in  what  has  fallen  from 
his  Lordship.  It  is  impossible  to  lay  down,  as  the 
Plainttffi'  counsel  requires,  any  precise  rule  for  the 
exercise  of  the  discretion  of  the  Court.  It  must  depend 
M  M  4 
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upon  the  circumstances  of  the  particular  case.  As  a 
general  rule  the  recent  act  intended  to  put  executors  on 
the  same  footing  as  other  parties ;  and  there  is  no  reason 
why  they  should  stand  on  a  different  footing.  In 
Wilkinson  v.  EdmardSf  which  I  continue  to  think  a 
right  decision,  there  was  great  misconduct  on  the  part 
of  the  executor:  but  though -the  present  action  were 
never  so  properly  conducted,  that  is  not  the  sole  ques- 
tion; another^' question  to  be  considered  is,  whether  the 
Defendants  have  done  any  thing  to  deprive  themselves 
of  their  general  right  to  costs.  Giving  the  Plaintifi  cre- 
dit for  meaning  to  act  &irly  by  the  testator's  estate,  it  is 
but  just  that  the  estate  should  defray  the  Defendants' 
costs  if  the  Defendants  are  exempt  from  blame.  But  I  am 
not  prepared  here  to  say  that  the  Plaintiffs,  though  thqr 
acted  bondjlckt  proceeded  with  due  caution;  and  I  think 
the  Defendants  could  not  be  expected  to  disclose  the 
nature  of  their  case. 


Vauguan  J.  It  is  my  misfortune  to  diSer  from  the 
rest  of  the  Court.  The  payment  of  costs  by  an  exe- 
cutor being  now  left  in  the  discretion  of  the  Court,  the 
first  question  I  put  is,  *'  Was  it  the  duty  of  the  executor, 
with  reasonable  caution,  to  present  this  case  to  the 
jury?"  If  it  was,  he  ought  to  be  protected.  Other- 
wise, in  what  situation  is  an  executor  placed  !  — liable 
to  costs  de  bonis  propriis^  if  there  be  not  sufficient 
assets  to  defray  them.  And  this  is  one  of  the  class  of 
cases  in  which  I  think  a  defendant  should  disclose  the 
nature  of  his  defence ;  for  the  parties  litigant  are  not 
upon  equal  terms ;  and  if  the  defendant  refuses,  he  ought 
not  to  complain  if  the  Court  in  the  exercise  of  its  dis- 
cretion declines  to  call  on  the  executor  to  pay  his  costs. 
Here,  upon  looking  at  the  testator's  accounts,  the  ex- 
ecutors had  a  primd  Jade  case  which  they  could  not 
abandon  without  going  before  a  jury,  and  they  would 
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have  obtained  a  verdict  if  the  Defendant  bad  not  shewn 
a  special  contract^  of  which  the  Plaintifis  could  have  no 
knowledge.  In  Wilkinson  v.  Edwards^  the  executrix 
commenced  the  action  with  temerity,  and  prosecuted  it 
recklessly,  so  that  the  case  has  no  resemblance  to  the 
present 


IMS. 


BosANQUET  J.    I  concur  with  my  Lord  and  my  Bro- 
ther Park.     Upon  whatever  grounds  an  executor  has 
been  exempted  from  costs  heretofore,  I  am  of  opinion 
that,  by  the  last  act,  he  is  placed  in  the  same  situation 
as  any  other  party,  unless  he  makes  out,  affirmatively,  a 
case  for  the  interposition  of  the  Court.    And  I  do  not 
think  the  mere  circumstance  of  his  commencing  the 
action  bondjlde  sufficient;   for  if  that  had  been  the 
intention  of  the  legislature  the  act  would  have  been 
framed  differently,  and   the  Court  would  have  been 
directed  to  order  the  payment  of  costs,  if  the  action 
were  improperly  commenced.      My  opinion  turns  on 
this, — that  as  the  act  stands,  the  executor  must  shew  a 
special  ground  for  exemption.     The  only  thing  that 
struck  me,  in  the  first  instance,  in  this  case  was,  that 
the  Defendants,  being  asked  for  917/.9  did  not  state  the 
ground  of  their  refusal   to  pay.     But  they  admitted 
what  was  due,  paid  it  into  court,  and  their  calculation 
was  found  to  be  correct   As  to  their  refusing  to  disclose 
whether  or  not  the  agreement  on  which  they  relied  was 
in  writing,  I  can  very  well  conceive  they  might  be  under 
a  difficulty  as  to  the  prudence  of  giving  an  answer. 
Something  might  depend  on  books  of  account,-^ some- 
thmg  on  oral  testimony;  and  they  could  not  be  called 
on  to  narrow  their  defence. 

When  their  case  comes  into  Court,  it  stands  now  on 
the  same  footing  as  any  other;  and  the  Defendants, 
having  succeeded,  are  entitled  to  their  costs. 

Rule  discharged. 
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Hides  insured  T^HIS  was  an  action  of  assumpsit  upon  the  policy  of 

rom  ^a^  insurance  hereinafter  mentioned,  which  bad  been 

ra$80  to  J?or-  ' 

deaua  free  of    subscribed  by  the  Defendant  for  $002.     The  Defendant 

particular        pleaded  the  general  issue:    and  upon  the  trial  before 

less^e'ship     Tindal  C.  J^  London  sittings  after  last  Hilary  term,  the 

were  stranded,  jury  found  a  verdict  for  the  FlaintiflP  for  the  sum  of 

27/.  155.  6(£,  subject  to  the  opinion  of  the  Court  on  the 

following  case :  — 

The  policy  on  which  the  action  was  brought,  was 

eflfocted  on  goods  per  the  General  La  Fayette^  and  other 

ship  or  ships,  at  and  from,  among  other  ports  or  places 

in  the  Pacifie  Ocean^  Valparais^^  to  any  port  or  ports  m 

France  and  the  United  Kingdom  of  Qreixt  Britain  g 

with  leave  to  call,  touch,  and  trade  at  any  port  or  ports, 


arriving  at 
Bio  Ja* 
neiro  on 
their  way  to 
BordeatuB,  in 
a  sUte  of  in- 
cipient pu- 
tridity, occa- 
sioned by  a 
leak  in  the 
ship,  were 


fourth  of  their  P^^^  ^^  places,  bays,  rivers,  and  settlements  in  America 
value  at  Bio.  or  any  where  else ;  to  effect  all  transhipments ;  and 
including  the  risk  of  crafts  to  and  from  the  vessel  or 
vessels.  The  usual  perils  were  insured  against;  and 
the  policy,  which  was  for  700/.,  had  the  following 
memorandum  subscribed:  —  '<  N.  B.  Com,  fish,  salt, 
fruity  £our,  and  seed  are  warranted  free  from  average, 


The  ship 
stranded  on 
her  passage 
from  Bio  to 
Bordeaux. 
The  assured 
received  the 


da^'  ^^to  th  *'*'®**  general,  or  the  ship  be  stranded.  Sugar,  tobacco, 
hemp,  flax,  hides,  and  skins,  are  warranted  free  from 
average  under  5  per  cent;  and  all  other  goods;  also 
the  ship  and  freight  are  warranted  free  of  average  under 
3  per  cent.,  unless  general,  or  the  ship  be  stranded/' 
The  policy  was  declared  to  be  on  goods,  specie,  or 
bullion,  as  interest  might  appear :  to  pay  average  on 

writer  liable 

for  an  average  loss ;  and  that  the  assured  could  not  recover  as  for  a  total  losfl^ 

without  abandonment.  / 


hides  and  of 
their  sale^  at 
the  same  time 
Held^  that 
the  stranding 
was  not  such 
as  to  make 
the  under- 
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each  species  of  goods  by  following  landing  numbers  of       ]  8S5. 
the  value  of  100/.  each,  as  if  separarately  insured :  cocoa 
and  hides  free  (f  particular  average^  unless  the  ship  were 
stranded :  in  case  of  average  on  the  hides,  the  assurers    Saltaooe. 
were  to  pay  the  expense  of  washing  and  drying  in  full. 

The  Plaintiff,  on  the  6th  of  May  18S1,  caused  to  be 
shipped  on  board  the  ship  Soxalane  at  Valparaiso^  for 
Bordeaux  in  France^  1000  salted  hides,  marked  X,  of 
the  value  of  111?/,  his  property,  which  hides  were 
intended  to  be  insured  by  the  said  policy,  and  were 
duly  declared  thereupon,  and  a  bill  of  lading  duly 
signed  by  the  captain  in  the  ordinary  form :  5928  other 
hides  were  also  shipped  on  board  the  same  vessel  for 
the  same  voyage.     The  Boxalane  being  sea-worthy,  and 
having  the  hides  on  board,  departed  on  her  voyage 
from  Valparaiso  on  the  ISth  of  May  18S1,  for  Bordeaux^ 
and  on  die  5th  of  June  following,  in  the  course  of  her 
voyage,  meeting  with  bad  weather,  sprung  a  leak,  in 
ccfflsequence  of  which,  it  was  found  necessary  for  the 
safety  of  the  ship  and  cargo,  to  put  into  Bio  Janeiro^ 
bemg  the  nearest  convenient  port,  for  repair;  at  which 
port  she  arrived  on  the  7th  oijuhf.    The  whole  of  the 
cargo  was  then  landed,  and  the  1000  hides  were  sold 
for  the  gross  sum  of  273/.,  under  circumstances  stated 
in  evidence  taken  at  Bio  Janeiro  on  interrogatories. 
From  that  evidence  it  appeared,  that  the  hides  upon 
their  arrival  at  Bio  Janeiro^  were  in  a  state  of  incipient 
putrefaction,  occasioned   by  humidity  in  the  bottcMn 
of  the  vessel;  they  were  all,  as  it  is  termed,  greased^ 
the  hair  coming  off  in  the  fingers  of  those  who  bandied 
them,  and  had  they  been  reshipped,  the  captain  must 
have  thrown  them  overboard  before  his  arrival  in  Eu% 
rope,  on  account  of  their  extreme  putridity. 

The  said  ship  Boxalane  being  repaired  and  the  leak 
stopped,  she  sailed,  on  the  2Sd  of  July  18S1,  from  Bio 
Janeiro  without  the  said  1000  hides,  but  with  such  part 
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1835*  of  her  cargo  as  had  not  been  sold,  on  her  voyage  to 
'  Bordeaux.  And  in  the  course  of  her  voyage  from  Bio 
Janeiro  to  Bordeaux^  the  ship  was  stranded  at  the  en- 
trance of  the  River  Garonnej  on  the  29th  September 
1831.  But  the  portion  of  the  cargo  not  sold  at  JZio, 
was  delivered  without  damage  at  Bordeaux. 

The  question  to  be  decided  was,  whether  the  under* 
writer  was  liable  for  the  loss  on  the  hides.  If  the  Court 
should  be  of  that  opinion,  the  verdict  was  to  stand  for 
27/.  155.  6(2.,  being  88/.  145.  ^d.per  cetit.  on  the  sum  of 
1117/.  the  value  of  the  1000  hides. — If  not,  a  nonsuit 
'  was  to  be  entered. 

This  case  was  argued  in  Trinity  term,  by  Maule  for 
the  Plaintiff,  and  Coleridge  Seijt  for  the  Defendant: 
and  a  second  time  in  this  term,  upon  the  question  of 
abandonment 

Argument  for  the  Plaintiff.  1st.  This  was  a  total 
loss;  or,  2dly,  if  a  partial  loss,  the  ship  was  stranded, 
and  the  underwriter's  exemption  from  partial  loss  is 
therefore,  by  his  own  contract,  rescinded. 

1.  A  loss  may  be  predicated  as  total,  where,  by  a  peril 
insured  against,  goods  are  prevented  from  arriving  at 
the  destination  appointed  by  the  insurer.  Dj^son  v. 
Mowcrqfi  (a).  There,  in  the  course  of  the  voyage,  fruit 
insured  was  so  much  damaged  by  sea  water,  that  it 
became  rotten,  and  stank;  and  on  the  ship's  arrival 
at  an  intermediate  port,  into  which  she  was  driven,  the 
government  of  the  place  prohibited  the  landing  of  the 
cargo :  the  ship  also  being  too  much  damaged  to 
proceed  on  the  voyage,  was  sold,  and  the  cargo  neces- 
sarily thrown  overboard;  and  it  was  held,  that  the 
assured  were  entitled  to  recover  for  a  total  loss.  See 
also  Emerigon  c.  12.  5.  46. 

(a)  3B.SfP.47^. 
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Here,  the  hides  could  never  have  arrived  at  Bordeaux^        1835. 
their  place  of  destination ;  they  must  have  been  thrown        ~ 
overboard,  or  have  arrived  in  a  state  of  decomposition,  «,. 

and  not  as  hides.  And  the  underwriter  is  not  the  less  Salvador. 
liable,  because,  ultimately,  there  may  be  a  salvage: 
Manning  v.  Nunham.  {a)  In  Anderson  v.  Wallis  (6), 
Hunt  V.  Royal  Exchange  {c\  and  Glennie  v.  London 
Assurance  Company  {d)y  the  goods  were  not  of  a  perish- 
able  nature,  and  might  have  been  transmitted  to  their 
destination.  But  in  Burnett  v.  Kensington  {e\  Lord 
Kenyon  said  he  could  not  subscribe  to  the  dictum  of 
Lord  Mansfield  in  Cocking  v.  Fraser{g)t  "  that  if  the 
commodity  specifically  remain,  the  underwriter  is  dis- 
charged." 

And  the  loss  in  the  present  case  being  actually,  and 
not  merely  constructively,  a  total  loss,  abandonment 
was  not  necessary ;  Mellish  v.  Andreoos.  {h)  The  hides 
upon  arriving  at  Rio^  being  no  longer  fit  to  be  used  as 
hides,  were  necessarily  sold,  and  so,  put  out  of  the  power 
or  the  underwriter.  If  the  hides  had  continued  to  sub- 
sist as  hides,  if  there  had  been  any  spes  recuperandi^  it 
may  be  conceded  abandonment  would  have  been  ne- 
cessary; but  after  decomposition  has  commenced,  a 
perishable  article  may  be  considered  as  destroyed.  It 
may  be  urged  that  as  abandonment  is  necessary  when 
an  adventure  is  put  in  great  peril,  it  is  also  necessary 
where  there  is  a  total  loss  of  the  adventure  to  the 
assured,  if  any  thing  be  rescued  from  destruction ;  that 
abandonment,  which  must  be  prompt  where  the  thing 
insured  continues  to  subsist,  must  be  equally  prompt 
where  it  has  been  converted  into  money.  But  that  ar-  ^ 
gument  proves  too  much  ;  for  if  a  ship  were  dashed  to 

(a)  3  Dougl.  130.      Park  (d)  2  M.  S^  S.  371. 

^w.  260.     2  Campb.  b"24.  n.  (c)  7  T.  R,  222. 

(6)  2M.SfS.  246.  (g)  Park  Ins.  181. 

(c)  SM.S^S.  47.  {h)  15  East,  13. 
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pieces^  it  is  clear  that  abandonment  would  not  be  neces- 
sary, even  though  the  timbers  should  afterwards  be  sold. 
It  is,  indeed,  a  common  practice  to  abandon  such  a 
salvage ;  but  this  is  merely  as  a  matter  of  courtesy,  for 
the  assured  may  either  keep  the  salvage,  or  bring  his 
action  as  for  a  total  loss.     Here,  the  news  of  the  loss, 
of  the  sale,  and  of  the  payment  to  the  assured,  arrived 
at  the  same  time,  so  that  there  was  nothing  to  abandon ; 
nothing  of  which  the  underwriter  could  avail  himself; 
and  the  adventure  was  lost  to  the  assured.     In  MuUeU 
Vr  Shedden  (a),  where  an  American  properly  licensed  to 
export  saltpetre  from  Calcutta  to  America^  having  in- 
sured it  for  the  voyage,  the  ship  was  seized  by  the  cap- 
tain of  a  British  ship  of  war  at  the  Cape  of  Good  Hope^ 
and  the  cargo  condemned,  unshipped,  and  sold  by  order 
of  the  Ck>urt  of  Admiralty  there,  which  sentence  was 
afterwards  reversed  by  appeal  here,  and  the  property 
ordered  to  be  restored,  or  its  value  paid  to  the  owner, 
it  was  held,  that  the  assured  might  recover  as  for  a  total 
loss,  without  notice  of  abandonment;  the  thing  insured 
being  wholly  lost  to  the  owner  by  the  unshipping  and  sale 
of  the  comoKxlity  at  the  Cape^  under  the  order  of  the 
court  there.     So  in  Cambridge  v.  Anderton  (6),  it  was  held 
that  where  a  ship  was  so  much  injured  by  the  perils  of 
the  sea  as  not  to  be  repairable  at  all,  or  not  repairable 
without  an  expense  exceeding  her  value  when  repaired, 
the  assured  might  recover  for  a  total  loss  without  giving 
notice  of  abandonment     In  Doyle  v.  Dallas  {c)y  where 
a  ship  being  wrecked,  was  sold  by  the  owner  and  master, 
and  soon  after  got  off  by  the  purchaser,  and  repaired, 
though  at  a  great  expense,  it  was  held,  in  effect,  that 
the  owner  might  treat  it  as  a  total  loss,  if  the  sale  at  the 
time,  in  the  exercise  of  a  sound  judgment,  appeared  most 
beneficial  to  all  parties.     In  Hodgson  v.  Blakiston  {d\ 


(a)  \SEa8t,S04i. 
(6)  ZB.6^C.G9l. 


(c)  \M.6^Rob.4». 

(d)  Park  ITU.  StSl.n. 
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and  Martin  v.  CrokaU{a)y  where  it  was  held  there  ought  1835. 
to  have  been  an  abandonment,  the  thing  insured  was 
still  in  existence,  and  in  BeU  v.  Nixon  {b)y  the  ship  was 
not  sold  at  the  time  the  news  of  the  loss  arrived.  In 
AUwood  V.  Henckell  (c),  the  plaintiff  could  only  have  re« 
covered  the  difference  between  the  loss  and  the  sum  he 
had  received,  whether  the  loss  were  considered  a  total 
or  a  partial  loss :  he  bad  no  interest,  therefore,  in  con- 
testing the  question  of  abandonment. 

But  if  the  Court  hold  the  loss  in  this  case  to  be  a 
partial,  and  not  a  total  loss,  then  the  underwriter  is 
rendered  liable  by  the  stranding  before  arrival  at  BcT'^ 
deaux.  The  liability  to  average  loss  is  here  depend-* 
ent  on  a  condition,  —  the  condition  that  the  ship  be 
stranded,  — and  if  the  condition  be  fulfilled,  the  liabili^ 
attaches.  A  condition  must  be  taken  strictly ;  and  the 
assured  having  thought  fit  to  impose  it,  it  is  immaterial 
whether  it  be  connected  with  the  loss  or  not  In  Bur^ 
nett  V.  Kensington  {d)  where  the  insurance  was  effected 
on  fruit,  and  the  policy  contained  the  usual  memoran- 
dum, *<  Com,  fruit,  &c.,  warranted  free  from  average, 
unless  general,  or  the  ship  be  stranded,"  the  ship  having 
been  stranded  in  the  course  of  the  voyage,  the  under- 
writers were  held  liable  for  an  average  loss  arising  firom 
the  perils  of  the  seas,  though  no  part  of  the  loss  arose 
from  the  act  of  stranding.         » 

Argument  for  the  Defendant 

First,  as  to  the  stranding.  That  is,  no  doubt,  a  con^ 
dition,  in  the  event  of  which  the  assured  stipulates  that 
the  underwriter's  liability  shall  attach.  But  the  con- 
dition, though  construed  strictly,  must  be  construed  ac- 
cording to  the  intention  of  the  parties.    And  the  parties 
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1885.  must  be  taken  to  mean  a  stranding  in  the  coarse  of  the 
adventure.  A  stranding  which  takes  place  before  tlie 
goods  are  put  on  board,  could  not  be  contended  to  be 
within  the  meaning  of  the  parties:  if  so,  why  should 
a  stranding  after  the  adventure  has  terminated?  Here 
the  Plaintiff's  adventure  in  respect  of  the  hides  was 
terminated  at  Bio^  although  the  voyage  of  the  ship 
was  not  at  an  end  till  she  arrived  at  Bordeaux.  In 
Burnett  v.  Kensington,  the  adventure  as  to  the  fruit  was 
not  terminated  when  the  ship  was  stranded;  and  though 
in  Nesbitt  v.  LushingUm  {a\  Lord  Kem^on  said,  *<  where 
a  ship  is  stranded,  the  underwriters  agree  to  ascribe  the 
loss  to  the  stranding,''  yet  in  order  that  they  should  so 
ascribe  it,  the  stranding  must  take  place  in  the  course 
of  the  adventure. 

And,  secondly,  this  was  a  partial,  not  a  total  loss, 
although  it  is  difficult  to  reconcile  all  the  authorities. 
In  order  to  style  it  a  total  loss,  the  earlier  cases  required 
an  actual  destruction  of  the  thing  insured;  but,  even 
according  to  later  decisions,  if  the  thing  insured  continue 
to  subsist  in  specie,  the  loss  is  only  an  average  loss, 
notwithstanding  the  damage  sustained  be  irretrievable. 
Here  the  hides  arrived  at  Bio  in  specie;  and  if  the 
assured  had  taken  proper  precautions,  as  by  tanning 
them,  might  have  arrived  at  Bordeaux.  If  they  bad 
arrived  at  Bordeaux  in  the  state  in  which  they  arrived  at 
JRfo,  it  never  could  have  been  contended  that  the  loss 
was  total,  when  the  thing  insured  was  still  in  existence; 
and  that  principle,  which  seems  a  sound  one,  does  not 
rest  on  Cocking  v.  Fraser  only,  but  on  Mason  v. 
Murr€tt/{b)f  where  peas  had  arrived  at  the  place  of 
destination,  but  being  much  damaged,  the  prodace  of 
them  was  less,  by  about  three  fourths,  than  the  freight, 
which,  on  account  of  the  ship's  arrival  at  the  port  of 
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dischaif^e,  became  due.  The  defence  set  up  by  the 
underwriter  was,  that  if  the  goods  mentioned  in  the 
memorandum  arrive  at  the  market,  the  underwriters 
are  not  liable,  though  a  loss,  amounting  to  a  total  one, 
may  have  happened ;  and,  under  the  direction  of  Lord 
Mansfield^  the  jury  ibund  for  the  defendant  In  Dyson 
▼.  Uofwcrqft^  there  was  a  total  physical  loss,  by  the 
article  being  thrown  overboard;  and  the  authority  of 
Manning  v.  Nunham  is  much  shaken  by  the  decision 
m  Glennie  ▼•  London  Assurance  Company.  On  the 
other  hand,  in  Thompson  v.  Ecyal  Exchange  Assurance 
Compamf{ci)y  where  the  ship  was  wrecked,  but  the  goods 
were  brought  on  shore,  though  in  a  very  damaged  state, 
so  that  they  became  unprofitable  to  the  insured,  it  was 
held  that  the  underwriters  on  the  goods,  who  were 
freed,  by  the  policy,  from  particular  average^  could  not 
be  made  liable,  as  for  a  total  loss,  by  a  notice  of  aban- 
donment. And  Lord  EUenborough  said,  —  *<  All  the 
goods  were  got  on  shore  and  saved,  though  in  a 
damaged  state.  If  this  can  be  converted  into  a  total 
loss  by  a  notice  of  abandonment,  the  clause  excepting 
underwriters  from  particular  average,  may  as  well  be 
struck  out  of  the  policy.  We  can  only  look  to  the  time 
when  the  loss  happened,  and  the  goods  were  lauded; 
and  then  it  was  not  a  total  loss,  however  unprofitable 
they  might  afterwards  be."  That  decision  is  confirmed 
by  Glennie  v.  London  Assurance  Company^  Davy  v. 
Wlford  (6),  Headburg  v.  Pearson  (c),  M* Andrews  v. 
Vaughan.  {d) 

At  all  events,  if  the  loss  be  deemed  total,  there  ought 
to  have  been  an  abandonment;  for  this  was  at  the 
utmost  a  constructive,  not  an  actual  total  loss ;  and  the 
facts  which  constitute  it  a  constructive  loss  are  not  al- 
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tered  by  the  circumstance  that  the  news  of  the  loss  and 
of  the  sale  arrived  at  the  same  time.  An  abandonment 
is  necessary  where  any  portion  of  the  adventure  remains; 
and  it  should  be  made  promptly,  in  order  that  the  par« 
ties  may  know  thdr  respective  rights.  Here  the  hides 
remained  the  property  of  the  assured  till  they  were  sold ; 
the  money  obtained  by  the  sale  represents  the  goods ; 
the  piroperty  in  that  money  is  not  changed  by  the  as- 
sured's  commencing  this  action ;  and  their  mere  demand 
in  respect  of  a  total  loss  does  not  supply  the  place  of  a 
formal  abandonment  In  Parmttery.  Todhunter{a\  Lord 
EUenborough  says  the  word  abandon  must  be  used.  In 
Manning  y^  Nunham,  according  to  the  report  in  Dot^laSt 
there  was  an  abandonment ;  in  Alhoood  v.  Henckell  where 
after  a  recapture  the  ship  was  sold  under  a  decree  of  a 
Vice-Admiralty  Court,  Lord  Kenyan  inclined  to  think 
that  an  abandonment  was  necessary.  In  Hodgson  v. 
Blakiston^  where  the  ship  and  cargo  were  sold,  it  was 
held  necessary.  In  Read  v.  Bonham  (6),  under  the  same 
circumstances,  notice  of  abandonment  was  given.  In 
MuUett  y.  Redden  no  abandonment  was  necessaiy,  be- 
cause the  loss  was  total  at  the  time ;  but  in  Martin  v. 
Crokattf  where  the  ship  and  cargo  were  sold  for  the 
benefit  of  all  concerned,  it  was  held  there  ought  to  have 
been  an  abandonment.  Bell  v.  Nixon  is  in  favour  of 
the  Defendant;  and  the  authority  of  Cambridge  v.  Jnder^ 
ton  is  much  weakened  by  Gardener  v.  Salvador  {c) 
where  Bayley  J.  said,  he  did  not  know  of  such  a  loss  as 
loss  by  sale. 


In  reply,  it  was  insisted  that  the  only  test  by  which  the 
Court  can  determine  whether  or  not  abandonment  be 
necessary,  is,  the  continuance  or  conclusion  of  the  adven- 
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ture.    If  the  adventure  be  concluded,  as  it  was  here,  at       1835. 
RiOf  abandonment  is  unnecessary  even  though  a  portion 
of  the  thing  insured  may  subsbt  in  specie. 


Roux 
Cur.  adv.  wdt.    Salvadob. 


TiNDAL  C.  J.  Upon  the  argument  before  us,  the 
Pkintiff  has  contended  that  he  is  entitled  to  recover, 
either  for  an  average  loss  on  the  hides,  upon  the  ground 
that  there  has  been  a  stranding  of  the  ship  within  the 
meaning  of  the  policy,  so  that  the  warranty  as  to  hides 
being  free  from  particular  average  may  be  considered  as 
altogether  struck  out  of  the  policy ;  or,  for  a  total  loss, 
with  benefit  of  salvage  to  the  underwriters,  on  the 
ground  that  the  loss  is  in  its  nature  total.  The  De- 
fendant on  the  other  hand  contends,  that  the  loss  proved 
at  the  trial  is  an  average  loss  only,  and  that  the  strand- 
ing of  the  ship  under  the  circumstances,  and  at  the  time 
stated  in  the  case,  cannot  have  the  effect  of  opening  the 
warrant ;  and  the  Defendant  further  contends,  that 
even  if  the  loss  is  to  be  considered  as  a  total  loss,  the 
Plaintiff  cannot  recover  it  for  want  of  an  abandonment 
The  three  questions,  therefore,  which  have  been  dis- 
cussed upon  argument  before  us  are  these:  —  First, 
Whether  there  has  been  such  a  stranding  of  the  ship  as 
to  entitle  the  assured  to  claim  and  recover  an  average 
loss.  Secondly,  If  no  such  stranding  has  taken  place, 
then,  whether  the  loss  can  be  considered  to  be  a  total 
loss.  And,  Thirdly,  Admitting  the  loss  to  be  total,  whe- 
ther an  abandonment  was  necessary  in  order  to  enable 
the  Plaintiff  to  recover.  And  upon  these  three  points 
we  proceed  to  give  the  opinions  at  which  we  have 
arrived. 

The  iacts  which  relate  to  the  stranding  of  the  ship 
are  shortly  these :  — >The  hides  in  question  were  shipped 
on  board  the  Boxalana  at  FalparaisOy  for  Bordeaux  in 
France.    The  ship  sailed  from  Valparaiso  on  the  voyage 
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1835.  insured)  on  the  ISth  of  May  1831,  and  was  taken  into 
Bio^  in  consequence  of  stress  of  weather,  on  the  7th  of 
Jxdy.  The  hides  insured  were  sold  at  Bio^  such  sale  being 
necessary  for  the  benefit  of  all  concerned ;  and,  after  the 
sale^  the  ship  being  repaired,  departed  on  the  3d  of  Oo 
tcber  on  her  voyage  to  Bordeaux^  not  having  any  part  of 
the  hides  insured  on  board,  and  was  stranded  at  the  en- 
trance of  the  Garotme  on  the  29th  of  December. 

The  stranding  of  the  ship,  therefore,  took  place  during 
the  voyage  which  was  described  in  the  policy,  but  not 
until  after  the  hides  had  been  landed,  and  after  the 
whole  of  the  assured's  adventure,  and  the  whole  of  the 
risk  of  the  underwriter  upon  the  hides,  that  is,  in  effect, 
after  the  whole  of  the  voyage  insured,  had  been  deter- 
mined and  ended,  by  the  act  of  the  assured.  And, 
under  these  circumstances,  we  think  there  is  neither 
principle  nor  authority  upon  which  it  can  be  held  that 
the  subsequent  stranding  of  the  ship  satisfies  the  con- 
dition upon  which  the  warranty  in  the  policy  depends. 

The  general  principle  laid  down  in  Burnett  v.  Keu" 
sitigtofif  that  if  the  ship  be  stranded  the  insurer  is  liable 
for  any  average  damage,  though  quite  unconnected  with 
the  stranding,  is  not  disputed:  the  policy,  after  the 
stranding,  roust  be  construed  as  if  no  such  warranty 
had  been  written  on  the  face  of  it.  But  the  question 
is,  within  what  limits  of  time  a  stranding  must  take 
place,  in  order  to  produce  such  effect.  Now,  every 
other  clause  in  the  policy  relates  to  the  voyage  insured, 
and  to  that  alone :  the  liability  of  the  underwriter  on 
goods  commences  with  the  putting  them  on  board,  and 
ceases  upon  their  being  discharged  and  safely  landed, 
or  with  any  other  legal  termination  of  the  adventure. 
The  clause  in  question,  therefore,  as  it  appears  to  us, 
ought  to  be  construed  with  the  same  restriction ;  and 
^the  stranding,  which  is  made  the  condition  of  letting  in 
an  average  loss,  ought,  upon  the  ordinary  rules  of  con- 
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struction,  to  be  considered  to  mean  a  stranding  which        1835. 
takes  place  after  the  adventure  has  commenced,  and       .' 
before  it  has  terminated.    If  the  ship  should  be  stranded  ''^ 

(according  to  the  legal  construction  of  that  word)  in  the  SalVadob. 
harbour  where  she  was  Ijing  for  the  purpose  of  receiv- 
ing the  goodsi  but  before  she  takes  the  goods  on  board, 
that  is,  before  the  policy  attaches,  or  the  adventure 
commences;  and,  after  the  loading,  the  ship  should  sail, 
and  an  average  loss  be  sustained;  it  would  surely  be 
unreasonable  to  contend,  that  the  exception  or  condition 
of  the  warranty  should  have  an  operation,  before  the 
policy,  that  is,  the  warranty  itself  has  attached.  And 
a  much  greater  difficulty  opposes  itself  to  the  position 
that  the  stranding,  after  the  policy  is  at  an  end,  shall 
have  any  operation  on  the  clause  of  warranty.  Indeed, 
thera  is  no  more  reason  why  a  stranding  which  takes 
place  in  a  part  of  the  voyage  described  in  the  policy^ 
but  at  a  time  subsequent  to  the  termination  of  the  risk 
on  the  policy^  should  be  deemed  a  stranding  within  the 
meaning  of  the  parties,  than  a  stranding  upon  a  subse- 
quent voyage  altogether  distinct  from  that  named  in  the 
policy. 

Again,  the  rights  of  the  parties,  the  assured  and  the 
underwriter,  were  fixed  and  determined  at  the  time  of 
the  sale  at  Rio.  The  loss  was  then,  either  a  total  loss 
with  benefit  of  salvage,  or  an  average  loss.  There  is  an 
end  of  any  contingency,  because  the  voyage  is  over 
which  is  the  subject  of  the  risk.  We  think,  therefore, 
it  would  be  a  forced  construction  of  the  policy,  not  con- 
sistent with  the  ordinary  rules  of  interpretation,  and 
certainly  not  sanctioned  by  any  decided  case,  to  hold 
that  the  stranding  in  the  Garonne  in  the  month  of 
December  can  affect  the  nature  of  the  loss  upon  hides, 
which  were  unshipped  and  sold  in  the  course  of  the 
voyage  in  the  July  preceding. 

As  to  the  second  question,  whether  the  loss  upon  the 
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1885.  hides  is  a  total  loss,  we  are  all  of  opinion  that  upon  the 
evidence  stated  in  the  case,  the  loss  is  a  constructive 
total  loss.  For  we  take  the  necessary  inference  to  be 
drawn  from  that  evidence  to  be,  that  in  consequence  of 
damage  from  the  perils  of  the  sea,  one  of  the  perils  in- 
sured against,  it  became  impracticable  to  carry  the  hides, 
in  specie,  to  the  termination  of  the  voyage  for  which 
they  were  insured;  and  that  if  it  had  been  possible  to 
have  taken  them  to  Bordeaux^  they  would  have  arrived 
in  a  state  of  putridity,  having  altogether  lost  the  cha- 
racter of  hides.  We  do  not  hold  the  Ipss  to  be  total, 
upon  the  ground,  that  the  hides,  if  carried  to  Bordeaux^ 
would  have  arrived  in  so  bad  a  state,  that  they  would 
have  sold  for  less  than  the  freight  and  expenses,  or 
would  have  been  altogether  unsaleable  there ;  that  state 
of  circumstances  might  not  be  sufficient  to  make  a  con- 
structive total  loss  where  the  underwriter  has  guarded 
himself  from  being  answerable  for  average  losses  by  a 
spedal  clause  in  the  policy :  but  we  bold  it  to  be  total 
on  the  ground— -and  that  ground  only — that  upon  the 
evidence  they  never  could  have  arrived  as  hides  at 
all.  The  present  case  appears  to  agree  so  nearly 
with  that  of  Dyson  v.  Bxmcrqft  (a),  that  no  sound  dis- 
tinction in  thb  respect  can  be  made  between  them. 
And  the  judgment  given  by  Lord  Alvartley  appears  to 
us  to  govern  the  case  now  under  discussion.  **  Unless," 
says  Lord  Alvanley^  '^  the  consequence  of  the  damage 
sustained,  be  the  total  loss  of  the  commodity,  the  undei> 
writer  does  not  agree  to  be  answerable;  but  if  the 
commodity  be  totally  lost  to  the  assured,  he  undertakes 
to  pay;''  and  afterwards,  discussing  what  is  a  total  loss, 
he  says,  *^  the  commodity  here  was  in  such  a  state  that 
it  could  not  be  suffered  to  remain  on  board  consistently 
with  the  health  of  the  crew;  in  consequence  of  this 
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necessily,  therefore,  the  commodity  was  annihilated  by  18S5. 
being  thrown  overboard."  We  think  the  facts  of  the 
present  case  bring  the  hides  into  the  same  predicament, 
as  the  fruit  there: — either  they  would  have  been  anni- 
hilated by  putrefaction  or  by  being  thrown  overboard. 
And  upon  that  supposition,  a  sale  by  the  captain,  which 
is  found  necessary  and  expedient  for  all  concerned, 
made  the  loss  not  the  less  total. 

If  then  the  loss  be  a  constructive  total  loss,  the  only 
remaining  question  is,  Whether  a  notice  of  abandonment 
was  necessary  in  order  to  enable  the  Plaintiff  to  re- 
cover. The  necessity  of  abandoning  to  the  insurer  all 
the  right  of  the  assured  to  what  may  be  saved  or  re- 
covered from  the  peril  insured  against,  arises  out  of  the 
very  nature  of  the  contract  of  insurance,  which  is  a 
contract  of  indemnity  only :  for  the  assured  would  obvi- 
ously be  more  than  indemnified,  unless  the  underwriter 
is  put  into  his  place  as  to  all  the  benefit  that  may  be 
derived  from  what  has  been  actually  saved  or  recovered 
firom  the  loss :  hence  it  has  prevailed  as  a  general  rule 
in  the  law  of  insurance,  and  that,  irom  so  early  a  time, 
that  it  is  difficult  to  find  a  case  in  the  books  in  which  it 
is  not  taken  as  an  admitted  principle,  that  in  order  to 
recover  for  a  constructive  total  loss,  the  assured  must 
first  abandon. 

It  is  unnecessary,  however,  to  refer  to  cases  or  autho- 
rities in  support  of  this  general  principle,  as  it  is  ad- 
mitted by  the  counsel  for  the  Plaintiff,  that  abandonment 
is  necessary  in  all  cases  of  a  constructive  total  loss, 
where  any  part  of  the  thing  insured  subsists  or  remains 
in  specie,  and  it  is  only  denied  that  it  extends  to  a  case 
like  the  present,  where  what  was  saved  has  been  actu- 
ally sold,  and  the  money  paid  over  to  the  agent  of  the 
assured  before  any  notice  of  the  loss.  In  such  a  case, 
where  the  adventure  is  at  an  end,  and  nothing  remains 
to  be  performed  by  the  underwriter,  with  respect  to 
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1885*  the  part  saved,  it  is  argued  that  an  abandonment  is 
altogether  useless,  and  consequently  must  be  considered 
in  law  as  unnecessary ;  and  it  is  contended  that  there  b 
neither  decided  authority  nor  reason  in  support  of  a 
contrary  position. 

It  will  be  convenient,  therefore,  to  consider,  first, 
What  is  the  state  of  the  authorities  in  the  books  on  this 
precise  point  ?  and  if  the  authorities  shew  that  an  aban- 
donment is  necessary,  we  will  next  consider  whether 
there  is  any  reason  or  principle  for  holding  the  present 
case  not  to  fall  within  the  general  rule. 

That  the  assured  must  abandon  before  he  brings  his 
action,  where  the  ship  has  been  captured  and  recap- 
tured  and  sold  under  the  order  of  a  Vice- Admiralty 
Court,  and  where,  after  payment  of  the  salvage  to  the 
recaptors,  the  remainder  of  the  price  has  been  paid  bto 
court  for  the  benefit  of  those  who  may  claim  as  owners, 
appears  clearly  from  the  earliest  case  to  be  found  in  our 
books  upon  the  subject  of  abandonment,  viz.  that  of 
Pringle  V.  Hartley,  {a)  In  that  case  after  the  pUdntiiF 
had  sued  at  law  for  a  total  loss,  and  after  proving  an  offer 
to  relinquish  his  interest  to  the  insurers,  had  recovered 
a  verdict.  Lord  Hardwicke  on  a  bill  filed  for  an  in- 
junction, held  there  was  no  ground  for  it;  but  that  the 
plaintiff  being  willing  to  relinquish  his  interest  in  the 
salvage  to  the  underwriter^  ought  to  have  recovered  the 
whole  money  insured.  Now  it  must  be  admitted  that 
this  decision  does  not  go  the  length  of  governing  the 
present  case ;  for  in  the  case  referred  to,  as  Lord  Hard- 
vaicie  observes,  ^*  it  is  uncertain  whether  the  insured  will 
receive  any  thing  or  not;  and  if  any  thing  be  recovered, 
he  must  have  an  allowance  for  his  expenses  in  recover- 
ing it."  And  there  are  even  expressions  used  by  Lord 
Hardwicke  in  giving  his  judgment  which  would  rather 

(a)  3  Aik.  Rep.  195. 
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lead  to  the  inference,  that  if  the  money  had  been  paid  18S5. 
out  of  court  to  the  owner  before  the  action  was  brought, 
the  jury  might  in  his  opinion  have  taken  notice  of  it, 
and  it  might  have  been  deducted  oilt  of  the  money  re- 
covered on  the  policy ;  so  that  the  case  of  Pringle  v. 
Hartley  certainly  cannot  be  advanced  as  an  express 
authority  that  an  abandonment  was  necessary  here. 

The  case  of  Mitchell  and  Others  v.  Edie  {a)  carries  the 
law  further,  and  indeed  almost  to  the  length  contended 
for  in  the  present  case.  There,  the  goods  were  sold 
and  the  price  paid  into  the  hands  of  Cruden^  who  was 
adopted  by  the  assured  as  their  agent*  It  was  held  that 
the  plaintifis  were  not  entitled  to  recover  ibr  a  total  loss, 
because  they  had  not  abandoned  in  time.  Both  Mr. 
Justice  Ashhunt  and  Mr.  Justice  Btdier  use  the  most 
general  terms,  that  in  all  cases  where  any  part  of  the 
property  is  saved  the  assured  must  abandon.  And  they 
apply  that  rule  to  the  Case  before  them,  where  the  goods 
had  been  sold  for  the  benefit  of  all. 

The  case  of  AUwood  v.  Henekell^  sittings  after  Jiff- 
ehadmas  1795,  reported  in  Park  on  Insurance^  280., 
goes  to  the  full  extent  of  that  in  Atkins.  The  ship  had 
been  sold  under  the  order  of  the  Vice- Admiralty  Court 
of  Antigua  by  a  prize  agent,  who  received  the  proceeds 
and  was  to  pay  them  over  to  those  concerned,  upon 
payment  of  one  eighth  salvage  to  the  captors.  The 
qaestion  was  Whether  the  abandonment  was  made  in 
time :  and  it  was  thereupon  contended  by  the  plaindfl^ 
that  admitting  there  was  no  abandonment,  yet  as  the 
property  had  been  absolutely  sold  and  converted  into 
money  before  the  parties  knew  where  the  ship  was  taken 
to,  the  loss  was  absolutely  total  in  its  nature,  and  there- 
fore there  was  no  occasion  for  an  abandonment.  Lord 
Kn^off,  though  he  did  not  give  any  decided  opinion  on 

(a)  1  r.  11.608 
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1885.  tbe  point,  said  he  inclined  to  think  *<  that  an  abandon- 
ment was  necessary,  and  that  the  case  was  the  same  as 
if  the  property  had  remained  in  specie  at  Antigua^  and 
had  not  been  sold.''  And  as  the  plaintiff  recovered 
upon  the  footing  of  an  average  loss  only,  it  wou.d  seem 
that  Lord  Keryofis  opinion  was  acquiesced  in. 

The  next  case  in  order  of  time  is  that  of  Hodgson  y« 
Blakisiottf  38  G.  3.  {Park  on  Insurance^  281.  n.)  before 
the  same  noble  and  learned  Judge,  and  this,  like  the 
last,  though  a  nisi  prius  decision  only,  is  a  case  directly 
in  point,  that  a  notice  of  abandonment  is  necessary 
though  the  ship  and  cargo  has  been  sold,  and  conyerted 
into  money,  at  the  time  when  the  nodce  of  the  loss  is 
received.  The  opinion  of  Lord  Kenyan  in  this  case  most 
have  been  assented  to  as  law  at  the  time,  as  no  motion  ap- 
pears to  have  been  made  to  set  the  verdict  aside.  And, 
indeed,  the  case  itself  is  cited  and  relied  upon  as  autho- 
rity by  the  Court  of  Common  Pleas  in  their  judgment 
upon  the  case  of  Bead  v.  Bonham.  {a)  That  case  again  is 
a  distinct  and  direct  authority  upon  the  present  point.  In 
that  case,  the  ship  bad  been  sold,  and  the  money  paid 
to  the  captain,  and  after  a  verdict  for  the  plaintiff  for  a 
total  loss,  a  new  trial  was  moved  for  on  the  ground  that 
the  sale  of  the  ship  was  not  necessary,  and  that  the 
abandonment  had  not  been  made  in  time:  the  Court, 
however,  refused  to  grant  a  new  trial  on  either  point, 
though  Mr.  Justice  BicJiardson  wished  both  to  be  re- 
considered by  the  jury.  But  it  is  evident  from  tbe 
report,  that  it  was  assumed  as  an  undoubted  principle 
by  the  whole  Court,  that  abandonment  was  necessary  in 
that  case;  the  dissent  of  Mr.  Justice  Bickardson  as  to 
the  time  of  the  abandonment  making  the  inference  still 
more  strong,  that  in  the  judgment  of  the  whole  Court 
an  abandonment  was  necessary.    And  this  statement  of 

(a)  3Brod.SfBingh.U7' 
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the  case  of  Read  v.  Bonkam  removes  in  some  degree  1835. 
the  weight  of  the  judgment  of  Mr.  Justice  Baifley  in  the 
case  of  Cambridge  v.  Anderton,  as  reported  in  1  Carring' 
ton  and  Paynes  Rep.  218.  in  note,  in  which  Mr.  Jus-  Salvador. 
tice  Bat/ley  is  made  to  say,  *^  I  take  the  legal  principle 
to  be,  that  if  by  any  perils  within  the  policy,  the  ship 
ceases  to  retain  the  character  of  a  ship,  the  party  may 
sell  her,  and  recover  as  for  a  total  loss,  without  any  aban- 
donment." For  Mr.  Justice  Bayley  proceeds  to  cite 
the  case  of  Read  v.  Bonham,  as  an  authority  in  support 
of  his  opinion,  which  case,  although  certainly  an  au- 
thority for  the  position  that  a  sale  of  the  ship  in  case 
of  urgent  necessity  is  justifiable,  and  constitutes  a  total 
loss,  is  no  authority  for  the  position  that  abandonment^is 
unnecessary  in  that  event,  but  an  authority  the  other  way. 
The  case  is  afterwards  reported  in  banc,  2B.Sf  Ores.  697* 
Again,  the  case  of  Parry  v.  Aberdein  (a)  is  one  that 
bears  a  strong  resemblance  to  the  present:  the  goods 
having  been  sold,  as  here,  for  the  benefit  of  those 
concerned.  But,  in  that  case,  there  had  been  an  aban- 
donment, upon  which  Lord  Tenterden  relies  strongly  in 
various  parts  of  his  judgment.  And  as  to  the  case  of 
Manning  v.  Nuhham^  upon  which  considerable  reliance 
was  placed  by  the  defendants,  and  in  which  it  was  sup- 
posed the  plaintiffs  had  recovered  without  an  abandon- 
ment, upon  reference  to  the  report  of  that  case  in  3  DougL 
ISO.,  it  appears  an  abandonment  had  been  made. 

The  necessity  of  abandonment,  therefore,  in  the  present 
case,  so  far  as  it  stands  upon  authority,  rests  on  the 
generality  of  expression  used  in  all  the  early  cases, 
that  wherever  the  assured  claims  for  a  total  loss,  there 
being  any  thing  saved,  he  must  first  relinquish  to  the 
underwriter  all  his  interest  in  what  remains.  And  upon 
the  express  authority  of  the  cases  above  referred  to,— 

(a)  QB.S^C.Ml, 
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1885;  in  opposition  to  which  there  is  found  no  other  dedded 
case  than  that  of  Cambridge  v.  Anderton,  so  that  the 
balance  of  authority  is  clearly  in  favour  of  the  position 
that  abandonment  is  necessary  in  the  present  case, — 
and  upon  principle,  if  the  matter  were  re$  integra, 
we  should  come  to  the  same  conclusion.  For  as  the 
assured  in  no  case  is  bound  to  consider  the  loss  a  total 
loss,  but  may  always  take  to  what  is  saved,  and  recover 
for  an  average  loss ;  if  it  is  to  be  held  that  abandonment 
is  unnecessary  where  there  has  been  a  sale^  the  under- 
writer can  have  no  certainty  as  to  his  rights  or  his 
liabilities  before  the  assured  determines  his  election  by 
bringing  the  action  for  a  total  loss.  This  uncertainty 
in  itself  and  if  no  other  consequence  follows,  is  highly 
prejudicial  to  the  underwriter ;  it  may  be  further  pre- 
judicial in  its  direct  consequences ;  agents  may  fail  in 
whose  hands  the  proceeds  are  left ;  the  rate  of  exchange 
may  alter  where  delay  in  procuring  the  remittance  of  the 
price  has  taken  place ;  and,  still  further,  the  right  of  the 
underwriter  to  dispute  the  validity  of  the  sale  with  the 
purchaser  of  the  ship  or  cargo,  upon  the  ground  of  fraud, 
might,  by  the  intervendon  of  time^  be  impaired  or  en- 
tirely defeated. 

As  notice  of  abandonment,  therefore,  under  the  cir- 
cumstances of  this  cascj  is  an  act  of  no  difficulty  to  the 
assured ;  of  great  service  to  the  underwriter;  as  it  is  well 
calculated  to  prevent  fraud;  as  it  is  consistent  with  the 
general  understanding  which  has  prevailed  in  practice^ 
and  is  sanctioned  by  the  authority  of  decided  cases,  — 
we  think  it  was  a  necessary  preliminaiy  to  the  Plaintiff's 
right  to  sue  for  a  total  loss  in  the  present  case ;  and, 
therefore,  for  want  of  such  notice  of  abandonment,  we 
give  our  judgment  for  the  Defendant. 
J^t^.^^  J^IO.  Judgment  for  Defendant. 
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Barnes  v.  Jackson  and  Two  Others.  Jan.  si. 


QUARE  IMPEDIT  against  three.     The  writ  was  In  quareim^ 
^  returnable  on  the  8th  of  January  183*,  and  two  of  P^^  *^®  '^^ 
the  Defendants  appeared  on  the  11th  of  January  1834*.     g^e  Jan.S. 
The  sheriff  having  returned  nihil  as  to  Jackson  the  1884.    De- 
incumbent,  an  alias  quare  impedit  was  issued,  returnable  g^^g,^ 
April  15th,  1834,  on  which  alias  writ  he  was  summoned,  Jan.  11. 

and  appeared.  l^??-  ,^^" 

"  tiff  declared 

The  declaration,  in  quare  impedit^  not  haying  been  jan.lo. 

delivered  till  the  10th  oi  January  1835,  1885.    The 

A  rule  nisi  was  obtained,   calling  on  the  Plaintiff     . ,   ^  ^^ 
to  shew  cause  why  the  declaration  should  not  be  set  daration  as 
aside  for  irregularity,  on  the  ground  that  the  writ  on  ^^  ^*®* 
\vhich  two  of  the  Defendants  had  appeared,  was  re- 
turnable more  than  a  year  before  the  declaration  was 
delivered.     B.  Hil.  2  W.  4.  No.  SB.,  Worley  v.  Lee  {a\ 
Cooper  V.  Nias.  (5) 

Coleridge  Seijt.  shewed  cause.  The  rules  of  Hil. 
2^.4.  do  not  apply  to  real  actions,  among  which 
quare  impedit  must  be  classed,  but  only  to  those  kinds  of 
action  in  which  the  Courts  have  concurrent  jurisdiction ; 
the  express  object  of  the  rules  being  to  render  the 
practice  uniform.  But  the  practice  of  declaring  within 
a  year  from  the  return  of  the  writ,  can  only  be  appli- 
cable to  personal  actions ;  Bviler  J.,  in  propounding  the 
rule, (2  T.  R.  112.)  does  not  advert  to  real  actions;  and 
it  is  altogether  incompatible  with  the  delay,  which,  in 
those  actions,  was  allowed  by  way  of  essoin, 

(o)  2  T.  H.  112.  (6)  SB.  SfAld.212. 
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Then,  the  impossibility  of  serving  the  incumbent  with 
the  other  Defendants,  affords  a  reason  for  the  delay,  sa(> 
ficient  to  induce  the  Court  to  give  the  Plaintiff  time  to 
declare  till  April;  Wynn  v.  Bellman,  (a) 

At  all  events,  the  Plaintiff  may  abandon  his  writ  as 
to  two  of  the  Defendants,  and  declare  against  the  in- 
cumbent alone;  Christie  v.  Walker,  {b) 


Wilde  and  Bompas  Serjts.,  and  Bere^  in  support  of  the 
rule.  First,  quare  impedit  is  not  a  real,  but  a  mixed 
action.  Eaton  v.  Southby  (c) ;  Com.  Dig.  Qm-  Imp. ;  Vin. 
Abr.  Presentation.  The  Plaintiff  seeks  to  recover  only 
the  next  turn,  which  is  a  chattel  interest  that  passes  to 
executors ;  MireJumse  v.  Bennell.  {d) 

But  if  this  be  deemed  a  real  action,  the  rule  in  Workg 
Y.  Lee  is  laid  down  without  qualification,  and  must  be 
held  to  embrace  real  as  well  as  personal  actions.  Origi- 
nally, the  practice  in  both  was  the  same,  and  continued 
so  except  where  it  was  altered  by  statute ;  Booth's  Suit 
at  Lofmt  Gilb.  Hist.  Com.  Law,  11,  12.  26.  S3,  34.  38, 
39.  And  a  real  action  could  not  be  indefinitely  pro- 
longed by  essoins^  for  the  demandant  procured  from  the 
Court  a  dies  datus  to  count.  By  the  statute  of  Mark' 
bridge  it  is  provided,  that  <'  in  a  plea  of  dower,  that  is 
called  unde  nihil  habety  from  henceforth  four  days  sball 
be  given  in  the  year  at  least,  and  more  if  conveniently  it 
may  be,  so  that  they  shall  have  five  or  six  days  at  the 
least  in  the  year.  In  assizes  of  darrein  presentment, 
and  in  a  plea  of  quare  iiupedit,  of  churches  vacant,  days 
shall  be  given  from  fifteen  to  fifteen,  or  from  three  weeks 
to  three  weeks,  as  the  place  shall  happen  to  be  near  or 
far.  And  in  a  plea  of  quare  impedit^  if  the  disturber 
come  not  at  the  first  day  that  he  is  summoned,  nor  cast 
no  essoin^  then  he  shall  be  attached  at  another  day;  at 


(a)  6  Taunt.  122. 

(b)  1  Bingh.  48. 


(c)  WiOes^lSl. 
Id)  SBin§h.490. 
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which  day,  if  he  come  not,  nor  cast  no  essoinj  he  shall 
be  distrained  by  the  great  distress  above  ^ven;  and  if 
he  come  not  then,  by  his  defaolt  a  writ  shall  go  to  the 
bishop  of  the  same  place,  that  the  claim  of  the  disturber 
for  that  time  shall  not  be  prejudicial  to  the  Plaintiff; 
saying  to  the  disturber  of  his  right  at  another  time^ 
when  he  will  sue  therefore."  And  Lord  Coke  says,  <<  in 
a  quare  impeditj  or  darrein  presentment^  an  essoine  de 
seroice  le  roy^  ad  terram  sanctam^  or  ultra  mare  lyeth  not 
for  doubt  of  the  laps."  (a) 

Then,  as  to  the  Plaintiff's  not  having  been  able  to 
serve  the  incumbent,  in  an  action  against  several  De- 
feadants,  where  some  appear,  and  others  are  not  served, 
the  Plaintiff  must  take  out  a  rule  for  time  to  declare,  if 
he  would  avoid  a  nonpros,  for  not  declaring  in  due  time. 
&^kes  v.  Batiwens  (6) ;  Morton  v.  Grey,  (c)  In  Christie  v. 
Walker  J  the  chief  question  was,  as  to  the  regularity  of  a 
declaration  delivered  by  the  by,  before  the  delivery  of  a 
declaration  in  chief. 

Cur.  adv.  ttdt. 


1885. 


TiNDAL  C.J.  This  rule  calls  upon  the  Plaintiff  to 
shew  cause  why  the  declaration  against  the  three  De- 
fendants should  not  be  set  aside  for  irregularity,  on 
the  ground  that  the  writ  of  quare  impeditj  upon  which 
two  of  the  Defendants  had  been  duly  summoned  and 
had  appeared,  bad  been  returnable  for  more  than  a 
year  before  the  declaration  was  delivered.  The  writ 
of  quare  impedit,  upon  which  the  two  Defendants  were 
summoned,  was  returnable  on  the  8th  o(  January  ldS4; 
the  Defendants  appeared  thereon  on  the  11th  of  cTo- 
fttuny  1834;  and  the  sheriff  having  returned  nihil  as  to 
the  third  Defendant,  Jackson  the  incumbent,  an  aUas 
quare  impedit  was  issued,  returnable  on  the  15th  of  Jprilf 


(a)  2Jn«<.  C.12.  p.125. 
t*)  2N.E.4M. 


(o)  9^*4  C- 544. 
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18S5.  on  which  alias  writ  he  was  summoned  and  appeared. 
The  declaration  in  quare  impedit  was  not  delivered  until 
the  10th  ot  January  1835. 

Ohe  ground  upon  which  the  motion  was  urged,  was 
the  new  rule  of  Court  of  Hilary  term,  2  W.^.  No.  35. 
But  we  think  those  rules  do  not  extend  to  real  actions, 
but  to  such  proceedings  only  in  which  the  three  Courts 
of  Westminster  exercise  a  concurrent  jurisdiction.   How- 
•  ever,  the  ground  principally  relied  on,  is  the  general  rule 
of  law,  by  which  a  Plaintiff  must  declare  within  tweWe 
months  ^ter  the  return  of  the  writ     This  is  laid  down 
•by  Stiller  J.  in  2  T.  R.  112.  as  an  acknowledged  rule  of 
practice:  QOt  that  the  Defendant  can  sign  any  jndgmeot 
of  non  pros,  for  not  declaring,  for  no  such  judgment  can 
be  signed  until  after  a  demand  of  declaration ;  but  that 
after  the  lapse  of  a  twelvemonth  from  the  return  of  the 
writ  the  delivery  of  the  declaration  comes  too  late.  The 
same  rule  is  admitted  in  3  7*.  jR.  128.,  and  in  BB.i 
(X  54f4.      In  Cooper  v.  Nias  (a),   the  quesUon  arises, 
whether  the  twelvemonth  is  to  be  calculated  from  the 
return  day  of  the  writ,  or  the  Ume  of  the  appearance: 
the  Court  say, — "  The  rule  is,  if  the  plaintiff  docs  not 
declare  within  a  year  after  the  return  day  of  the  writ,  he 
is  out  of  Court     The  safest  course  is  to  reckon  the 
twelve  months  from  the  return  day :  the  time  given  io 
put  in  and  perfect  bail  is  merely  matter  of  indulgence.'' 
No  case  appears  by  which  this  rule  has  been  shewn  to 
be  applied  to  real  actions;  but,  at  the  same  time^  no 
distinction  is  made  in  the  books  between  them ;  and  thfe 
rule,  in  principle,  applies  equally  to  actions  of  all  kinds: 
the  object  being,  that  suits  should  not  be  kept  alive  an 
unreasonable  time  after  the  parties  are  in  Court;  and  if 
the  demandant  b  not  bound  to  declare  within  one  year, 
there  seems  no  reason  why  he  should  not  be  at  liberty 

(a)  8  Bam.  S^  Aid.  272. 
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to  do  so  £>r  an  indefinite  period.  Tiie  plaintiff  or 
demandant  is  not  injured  by  this  rule;  for  if  he  has 
any  reason  for  not  declaring,  as  on  account  of  all  the 
parties  not  being  brought  into  Court,  it  is  the  very 
constant  course  to  apply  for  time  to  declare  against 
those  who  have  appeared. 

We,  therefore,  think  the  Plaintiff  is  out  of  Court  as 
to  the  two  Defendants  who  appeared  under  the  original 
writ,  and  that  the  declaration  is  irregular  as  to  them, 
and  must  be  set  aside;  but  as  to  the  Defendant  Jadr^on, 
who  appeared  upon  a  writ  returnable  in  Aprils  the 
Plaintiff  is  in  time  to  declare,  and,  as  against  him,  the 
proceedings  may  go  on. 


1835. 
Baiuvbs 

V. 

Jaoksok. 


Bower  v.  Hill  and  Another. 


Jan.  31. 


^HE  Plaintiff  declared,  that  before  and  at  the  time  of  Defendants 

the  committing  of  the  grievances  by  the  Defendants  ^^^^ 
as  hereinafter  mentioned,  the  Plaintiff  was,  and  from  their  own 
thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  premises,  a 
of  a  certain   dose  of  land,   with  the  appurtenances,  J^^^onto 
situated  in  the  county  of  Warwick  s   and  by  reason  a  navigable 

thereof,  during  all  the  time  aforesaid,  ought  to  have  had,  ?^°  leading 

from  a  nver 
Imd  still  of  right  ought  to  have,  a  certain  way  from  the  through  De- 
said  close  of  the  Plaintiff,  unto  and  along  a  certain  fendants'pre- 
stream  or  watercourse  in  the  county  aforesaid,  unto  and  j^^tiff*, 
into  a  certain  public  navigable  river,  called  the  river  dose.  Held, 
JSfne^  in  the  county  aforesaid,  and  so  back  again  from  that  an  action 

Plaintiff,  not- 
withstanding the  portion  of  the  drain  which  passed  through  the  Plaintiff's  dose 
had  for  sixteen  years  been  completely  choked  up  with  mud. 

VOL.1.  O  O 

•?^ —  /^Zu 


/A>;   r   f /^^  y/d 
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1835.       the  same  river  unto  and  along  the  said  stream  or 

watercourse,    and    from    thence    unto    the  said  last- 

Bowm  mentioned  close  of  the  Plaintiff,  for  himself  and  his 
Hiu*  servants  to  go,  return,  pass,  and  repass  in  boats  eveiv 
year,  and  at  all  times  of  the  year,  at  his  and  their  free 
will  and  pleasure :  yet  the  Defendants,  well  knowing  the 
premises,  but  contriving,  and  wrongfully  and  unjustly 
intending  to  injure  and  prejudice  the  Plaintiff  in  that 
respect,  and  to  deprive  him  of  the  use  and  benefit  of  his 
said  way,  whilst  the  Plaintiff  was  so  possessed  of  his 
close,  with  the  appurtenances  aforesaid,  and  so  entitled 
to  the  said  way,  to  wit,  on  the  1st  of  January  18SQ,  and 
on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  commencement  of  this  suit,  in  the  county 
aforesaid,  wrongfully  and  injuriously  obstructed  the  said 
way.  By  means  whereof,  the  Plaintiff  could  not,  during 
the  time  aforesaid,  nor  can  he  have  or  enjoy  his  said 
way  as  he  of  right  ought  to  have  done;  and  whereby 
also  the  Plaintiff  hath  been,  and  still  is,  hindered  from 
having,  enjoying,  and  occupying  his  said  close  in  so  full 
and  beneficial  a  manner  as  he  otherwise  would,  and  of 
right  ought  to  have  done;  to  wit,  at,  &c« 

At  the  trial  before  Taunton  J.^  last  NortAatnptm 
assizes,  it  appeared  that  a  drain  or  watercourse  passed 
from  the  river  Nene,  through  the  Defendants'  closes  up 
to  a  close  of  the  Plaintiff:  that  the  drain  was  navigable 
from  the  river  up  to  the  Defendants'  closes^  and  had 
formerly  been  navigable  up  to  the  Plaintiff's  dose;  but 
for  the  last  sixteen  years,  the  accumulation  of  mud  in 
the  drain  between  the  Plaintiff's  close  aqd  the  Defend- 
ant's had  been  so  great,  that  no  barge  could  pass  along 
that  part  of  it*  Under  these  circumstances,  the  Defend- 
ants had  recently  erected,  on  their  own  lan^  a  brid^ 
over  the  drain,  and  a  tunnel  across  it,  under  the  bridge 
just  below  the  accumulation  of  mud,  in  such  a  manner 
as  to  render  any  passage  up  to  the  mud  impracticable. 
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In  answer  to  a  question  proposed  by  the  learned        1835. 
Jadg^  the  jury  found, — "  That  before  the  erection  of 
the  bridge  and  tunnel  by  the  Defendants,  the  passage  ^^ 

was  obstructed,  so  diat  the  Plaintiff  could  not  have  the        Bilk 
use  of  it : "  and  upon  this  finding,  a  verdict  was  directed 
to  be  taken  for  the  Defendants. 

Adams  Seijt,  pursuant  to  leave  reserved  at  the  trial, 
obtained  a  rule  nisi  to  set  aside  this  verdict  and  enter, 
instead,  a  verdict  for  the  Plaintiff,  or  to  have  a  new  trial, 
on  the  ground  that,  upon  the  evidence  in  the  cause,  the 
Plaintiff  was  entided  at  least  to  nominal  damages ;  his 
right  to  the  watercourse  and  the  value  of  his  property 
being  affek^ted  by  the  impossibility  of  retrieving  the 
navigation  to  his  premises  if  a  permanent  obstruction 
were  allowed  to  exist.  In  order  to  sustain  an  acUon  for 
the  assertion  of  a  right,  it  is  not  necesssary  that  the 
party  should  have  incurred  pecuniary  damage;  Marzetti 
V.  WiUiams.{a) 

HiU  and  Miller^  who  shewed  causey  contended,  that 
as  the  Plaintiff,  in  consequence  of  the  accumulation  of 
mad  upon  his  own  premises  and  between  them  and  the 
Defendants',  was  never  in  a  position  to  be  obstructed  by 
any  act  of  the  Defendants'  on  the  drain,  he  could  not 
recover  even  nominal  damages  for  that  which  was  no 
iujury,  or  if  an  injury,  was  occasioned  in  a  great  mea- 
sure by  his  own  neglect:  Cotiu  Dig.  Action  on  the  Case, 
B.  4 :  for  a  party  who  brings  case  must  have  justice  on 
his  side :  Bird  v.  Randall,  {b)  In  like  manner,  a  com- 
moner cannot  maintain  an  action  where  the  lord  of  the 
manor  is  Defendant,  unless  a  specific  injury  has  been  sus- 
tained: 1  Wms.  Sound,  b.  note.  346.  The  Plaintiff,  here, 
unless  he  has  incurred  some  damage,  cannot  sue  the 

(a)  IB.S^  AM.  415.  (6)  3  Bwr.  1345. 
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18S5.  Defendants  for  an  act  done  on  their  own  soil;  that  act 
not  being  necessarily  injurious  to  the  Plaintiff's  rerer- 
sion ;  Baxter  v.  Tcoflor.  {a)  In  Williams  y.  Morland{b)i 
a  Plaintiff  alleged  in  his  declaration  that  he  was  pos^ 
sessed  of  a  messuage  and  premises,  and  by  reason 
thereof  entitled  to  the  use  of  a  stream  of  water  running 
through  the  premises,  for  supplying  the  same  with 
water;  that  Defendant  erected  a  dam  higher  up  the 
stream,  and  thereby  prevented  the  water  from  running 
in  its  course^  in  its  usual  calm  and  smooth  manner, 
whereby  the  water  ran  in  a  different  channel,  and 
with  greater  violence,  and  injured  the  banks  and  pre- 
mises of  the  Plaintiff:  on  issue  joined  on  a  plea  of  not 
guilty,  the  jury  found  that  the  Plaintiff's  banks  and 
premises  were  not  injured  by  the  dam  erected  by  the 
Defendant,  but  added,  that  Defendant  had  no  right  to 
stop  the  water  in  the  summer-time :  the  Judge  ordered 
the  verdict  to  be  entered  for  the  Defendant;  and  it 
was  held,  that  the  verdict  was  right;  for  flowing  water 
was  publici  Jurisj  and  an  individual  could  only  acquire 
a  right  to  it  by  appropriating  so  much  of  it  as  he  re- 
quired for  a  beneficial  purpose;  and  therefore  the* Plain- 
tiff could  not  recover  damages  for  the  mere  erection  of 
a  dam,  but  was  bound  to  allege  and  prove  that  he  had 
sustained  an  injury  from  the  want  of  a  sufficient  quantity 
of  water. 

Adams  and  Htmfret/9  in  support  of  the  rule.  In 
Williams  v.  Morland  nothing  was  done  by  the  Defendant 
that  could  affect  the  Plaintiff's  title :  In  the  present  case, 
if  the  Plaintiff  were  to  acquiesce  in  the  obstruction 
erected  between  his  own  premises  and  the  river,  his 
title  to  navigate  the  watercourse  could  in  a  few  years 
be  lost     His  right  to  a  common  benefit  from  the  chan- 

(a)  4iB.Si  AM.  72.  (b)  iB.S^C.  910. 
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tiel  cannot  be  disputed :  Mason  v.  HiU.  {a)    But  a  per*  1885. 

manent  obstruction  tends  to  impair  his  titles  and  therefore  

is  an  injury  for  which  he  is  entided  to  damages.  Bower 

Cur.  adv.  vidt.  Hill. 

TiNDAL  C  J.  This  question  comes  before  us  on  a 
motion  for  a  rule  to  set  aside  a  verdict  entered  for  the 
Defendants  by  the  direction  of  the  learned  Judge;  and 
the  motion  is  made,  on  the  ground  that  the  finding  of 
the  jury,  on  certain  points  left  to  them,  does  not  warrant 
such  verdict;  and,  at  all  events,  that,  upon  the  evidence 
given  in  the  cause,  the  verdict  ought,  properly,  to  have 
been  found  for  the  Plaintiff. 

The  Plaintiff  declared  in  case;  stating  in  his  declara- 
tion, that  he  was  possessed  of  a  close,  and  entitled  to  a 
right  of  way  from  the  said  close  along  a  certain  drain  or 
watercourse,  unto  and  into  a  public  navigable  river 
called  the  Nene^  and  so  back  again,  for  himself  and  his 
servants  to  go,  return,  pass,  and  repass  in  boats,  at  his 
free  will  and  pleasure;  and  the  Plaintiff  then  assigns 
as  a  grievance,  that  the  Defendants,  knowing  the  pre- 
mises^ wrongfully  and  injuriously  obstructed  the  said 
way,  by  means  whereof  the  Plaintiff  could  not  enjoy  it 
as  he  of  right  ought  to  do.  At  the  trial,  the  jury,  in 
answer  to  a  question  proposed  to  them  by  the  learned 
Judge,  found,  **  that  .the  passage  was  obstructed  before 
the  erection  of  the  bridge  and  tunnel  by  the  Defendants  " 
(which  was  the  act  complained  of),  **  so  that  the  Hain- 
tiff  could  not  have  the  use  of  it; "  and  upon  this  finding 
of  the  jury,  the  learned  Judge  directed  the  verdict  to  be 
found  for  the  Defendants. 

It  appeared,  upon  the  evidence^  that  the  Plaintiff's 
dose  and  premises  were  at  the  further  end  of  the  drain 
or  watercourse;  and  that  the  Defendants'  premises, 

(a)  5  B.  Sf  AdoL  16,  M. 
o  o  3 
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18S5.       upon  which  the  obstruction  was  erected,  were  situated 
between  the  Plaintiff's  premises  aud  the  river  Nene: 
and  it  further  appeared,  that  the  accumulation  of  mad 
in  the  drain  between  the  Plaintiff's    close  and  the 
Defendant's  premises  had  been  so  great,  and  was  so 
.   great  at  the  time  of  the  erection  of  the  bridge  and 
tunnel  by  the  Defendant,  that  for  the  last  sixteen  years, 
no  barge  could  navigate  or  pass  along  that  part  of  the 
drain  or  watercourse;    and  that  the  Defendant  had 
erected  the  bridge  and  tunnel  across  the  drain  at  his 
own  premises,  just  below  the  accumulation  of  mud,  in 
such  manner  as  to  render  any  passage  through  the 
bridge  and  tunnel,  even  if  the  mud  had  been  remoTed, 
altogether   impracticable.      And    the  question    raised 
before  us  has  been,  whether,  in  this  state  of  dream- 
stances,  there  was  such  an  obstruction  of  the  right  of 
passage  along  the  watercourse,  as  can  Ibrm  the  gronnd 
of  an  action  against  the  Defendants.     But  we  think  the 
right  to  the  verdict,  in  thb  case,  may  be  decided  upon  a 
narrower  ground.     The  right  of  navigating  through  the 
drain  or  watercourse,  from  the  Plaintiff's  close  to  the 
Nene  and  back  again,  is  equally  a  right  to  navigate 
through  the  drain  from  the  river  Nene  to  the  PlamtilTs 
close  and  back.    And  upon  the  evidence  in  this  case^ 
if  the  Plaintiff  should  endeavour  to  pass  with  a  boat  or 
barge  from  the  river  Nene  to  his  premises,  he  would  be 
prevented,  by  the  Defendants'  erection,  from  even  ar^ 
riving  so  far  up  the  drain  as  to  reach  the  impediment 
created  by  the  mud.    The  Plaintiff,  therefore,  would,  in 
the  strictest  construction  of  the  words  in  the  declaFadon, 
**  be  prevented,   by  the  Defendants'  obstruction,  from 
enjoying  his  way,  as  he  of  right  ought  to  do;"  for  he 
'  could  not  get  so  near  his  premises,  as,  but  for  die 
erection  of  the  tunnel,  he  might  have  done.    And 
although    this  would,  in  fact,   be  but  a  very  small 
prevention  of  the  exercise  of  his  right,   yet  it  is  the 
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principle  cm  which  we  are  to  decide,  and  not  the  par-        1685. 

ticular  state  of  &cts  which  apply  to  the  present  case;       

fcr  if  the  obstruction  had  been  at  the  very  mouth  of  a  ®<>^"* 
drain,  and  the  accumulation  of  mud  had  commenced  Hrt\. 
several  mUes  up^  and  dose  to  the  Pkintiff 's  dose,  the 
same  ailment  would  have  applied;  in  which  case,  it  is 
obvious  that  the  damage  to  the  Plaintiff,  by  such  an 
intervening  obstruction,  might  have  been  very  great* 
Upon  this  ground,  therefore,  we  think  the  case  must  go 
down  to  another  jury,  unless  it  is  consented  that  he 
shoald  take  a  verdict  with  nominal  damages  only. 

But,  independently  of  this  narrower  ground  of*de-V 
dsion^we  think  the  erection  of  the  tunnel  is  in  the 
nature  ol^  and,  until  removed,  is  to  be  considered  as,  a 
permanent  obstruction  to  the  Plaintiff's  right,  and 
therefore  an  injury  to  the  Plaintiff,  even  though  he 
receive  no  immediate  damage  thereby.  The  right  of 
the  PlaintifiPto  this  way  is  injured,  if  there  is  an  obstruc- 
tion in  its  nature  permanent  If  acquiesced  in  for 
twenty  years,  it  would  become  evidence  of  a  renunciation 
and  abandonment  of  the  right  of  way.  That  is  the 
ground  upon  which  a  reversioner  is  allowed  to  bring 
his  acdon  for  an  obstruction,  apparently  permanent,  to 
lights  and  other  easements  which  belong  to  the  premises ; 
Jester  v.  Gfgbrd  (a).  (  The  Plaintiff's  premises  would 
sell  for  less  whilst  the  tunnel  is  in  existence,  if  now  put 
op  to  sale.^  And,  indeed,  there  seems  no  legal  ground 
upon  which  the  facts  relied  on  by  the  Defendants  can 
constitute  an  answer  to  the  charge  upon  the  record- 
As  a  plea  of  denial  of  the  charge,  they  would  not  support 
it;  for  the  tunnel  was  erected  by  the  Defendants,  and 
the  erection  is  such  as  effectually  to  prevent  barges 
from  passing  through  it,  whether  they  can  come  up  to  it 
or  not    Again,  if  put  upon  the  record  as  a  plea  in  bar, 

(a)  4^fifT.S141. 
o  o  4 
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they  would  amount  to  a  confession  of  the  charge  without 
being  an  avoidance;  for  it  is  no  excuse  to  the  Ddendants, 
that  the  Plaintiff  has  voluntarily  suffered  an  acxnredon  of 
the  mud,  which  he  might  remove  at  any  time  when  he 
thought  fit  The  voluntary  suspension  by  the  Plaintiff  <tf 
his  exercise  and  enjoyment  of  a  right,  can  form  no 
justification  to  the  Defendants  for  preventing  him  from 
the  possibility  of  enjoying  it 

Upon  the  more  general  ground,  therefore,  that  die 
erection  of  the  bridge  and  tunnel  is  an  immediate  injury 
to  the  Plaintifi^  by  putting  his  right  into  hazard,  and  by 
preventing  the  actual  enjoyment  of  it  whenever  he  thinks 
fit  to  resume  it,  independently  of  the  narrower  groand 
on  which  we  first  relied,  we  think  this  action  maintain- 
able; and  that  the  rule  for  a  new  trial  must  be  made 
absolute. 

Rule  absolute* 


Jan.  31. 


Wells  v.  Pearcy. 


JDEPLEVIN  for  horses.     The  Defendant  avowed, 
that  before  an^  at  the  time  of  making  the  act  of 


parliament  thereinafter  mentioned,  and  affixing  the 
notice  on  the  church  door  of  the  parish  church  of  the 
parish  of  BepUm^  under  and  by  virtue  of  that  act^  as 


By  a  local 
act  all  rights 
of  common 
whatever  in 
B.  were  ex- 
tinguished; 
the  wastes 
were  divided;  thereinafter  mentioned,  and  from  thence  until  and  at 

the  owners  of  the  time  when,  &c.,  in  the  declaration  mentioned,  he 

directed   ^^  ^^  occupier  of  a  certain  cottage,  and  divers,  to  wit, 

to  inclose, 

and  authorised  to  distrain  the  cattle  of  strangers  trespassing.  No  fence  hiting 
been  made.  Held,  that  the  owner  of  an  allotment  in  B,  coidd  not  distrain  cattle 
which  had  strayed  into  his  allotment  from  a  common  in  W,,  in  parsnaDce  of  an 
alleged  right  of  common  fur  cause  de  vicina^  in  the  inhabitanta  of  W> 


/^.tnAfJi/r: 
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three  acres  of  land  with  the  appurtenances,  sitnated       1685. 
and  being  in  the  parish  aforesaid ;  that  he,  and  all  those 
who  before  him  had  snccessively  occupied  the  said 
cottage    and  land   with   the   appurtenances,   for  and 
during  the  full  period  of  thirty  years  next  before  the 
time  of  affixing  such  notice  in  writing  as  thereinafter 
mentioned,    as  such   occupiers,    without  interruption, 
and  claiming  right  thereto,  had  used  and  actually  en- 
joyed, and   had  been  accustomed  to  have,  use,  and 
enjoy,  and  of  right  ought  to  have  had,  used,  and  en- 
joyed, and  the  Defendant,  as  such  occupier  of  the  said 
cottage  and  land  with  the  appurtenances  as  aforesaid,  at 
the  time  of  affixing  the  said  notice  in  writing  as  therein- 
after mentioned,  ought  to  have  had,  used,  and  enjoyed, 
for  himself  and  themselves  respectively,  so  occupying  as 
aforesaid,  common  of  pasture  in,  upon,  and  throughout 
the  said  close  in  which,  &c.,  for  all  his  and  their  com- 
monable cattle,  levant  and  couchant,  in  and  upon  the 
said  cottage  and  land  with  the  appurtenances,  every 
year,  at  all  times  of  the  year,  as  to  the  said  cottage  and 
land  with  the  appurtenances  belonging  and  appertainmg. 
That  the  Defendant,  so  being  such  occupier  of  the  said 
cottage  and  land  with  the  appurtenances,  and  so  entitled 
to  such  right  of  common  as  aforesaid,  by  a  certain  act 
of  parliament  made  before  the  said  time  when,  &&,  that 
is  to  say,  at  the  parliament  of  our  lord  the  now  King, 
at  a  session  thereof  holden  at  Westminster  in  the  third 
year  of  his  reign,  intituled  ^*  An  Act  for  enclosing  Landa 
ui  the  Parish  of  Bepton  in  the  County  of  Sussex"  it  was, 
Aoiongst  other  things,  enacted,  that  it  should  be  lawful 
for  a  certain  commissioner  in  the  said  act  named,  and 
he  was  thereby  authorised,  at  any  time  or  times  before 
^e  execution  of  his  award  as  in  the  said  act  mentioned, 
hy  notice  in  writing  under  his  hand  to  be  affixed  on  the 
principal  outer  door  of  the  parish  church  of  Bepion,  on 
some  Sundinf  previous  to  divine  service,  to  order  and 
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1835*       direct  all  or  any  part  of  the  rights  of  common  in,  over,  or 
upon  the  said  common  called  Bepkm  Common^  and  the 
wastes  and  waste  lands  contiguous  or  belonging  thereto, 
or  any  part  thereof,  to  be  extingnisbed,  or  the  ezerdse 
thereof  to  be  suspended,  for  and  daring  such  time  as 
should  be  expressed  in  such  writing;  and  that  all  sudi 
rights  of  common  as  the  said  commissioner  should  by 
such  writing  order  and  direct  to  be  extinguished,  or  the 
exercise  thereof  to  be  suspended  as  aforesaid,  should, 
from  the  time  of  affixing  such  writing  on  the  said  i^burch 
door,  cease,  determine,  and  be  extinguished,  or  die 
exercise  thereof  be  suspended  accordingly,  any  law, 
usages  or  custom  to  the  contrary  notwithstanding:  that 
ii^  during  such  suspension,  or  after  such  extinguish- 
ment of  such  rights  of  common,  or  other  rights  as  afore- 
said, any  of  the  said  proprietors,  or  occupiers,  or  daim- 
ants  of  pasturage  and  common  rights  there,  or  any  other 
person  or  persons  whosoever,  should  permit  his,  her,  or 
their  cattle  or  sheep  to  go,  depasture,  or  feed  on  any  of  the 
said  lands  or  grounds  over  which  such  right  of  commoo 
or  other  rights  should  be  extinguished  or  suq>»ded, 
then  it  should  be  lawful  for  any  other  of  the  said  pro- 
prietors or  occupiers  to  distrain  such  cattle  or  sheep 
being  upon  such  lands  or  grounds  contrary  to  such 
notice,  and  to  impound  the  same  until  such  person  or 
persons  so  offending  should  pay  to  the  person  or  persons 
so  distraining  any  sum  not  less  than  65«,  nor  exceeding 
10s;,  for  each  head  of  cattle,  and  not  less  than  ^  nor 
exceeding  5^.,  for  each  sheep  so  distrained,  as  any  one 
justice  of  the  peace  for  the  said  county  of  Susses  should 
direct;  and  that  in  case  the  same,  witl^  all  the  costs, 
charges,  and  expences,  should  not  be  paid  within  fife 
days  after  such  impounding,  the  said  justice  was  thereby 
authorised  and  empowered,  upon  proof  of  such  offisnce 
or  ofienoes  having  been  committed,  and  nonpayment  of 
the  penalty  or  penalties  incurred,  to  cause  the  cattle  cr 
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sheep  so  distrained,  or  such  of  them  as  he  shoald  diink       1SS5. 

fit,  to  be  sold  for  raising  and  paying  the  penalty  or       

penalties  incurred  as  aforesaid,  together  with  die  costs       "^bz^ 
and  charges  attending  every  such  distress  and  sale;      Pbabov. 
nodering  the  overplus,  if  any,  upon  demand,  to  the 
owner  or  owners  of  such  cattle  or  sheep. 

That  the  said  act  of  parliament  having  been  so  made 
as  aforesaid,  the  said  commissioner  did,  after  the  making 
of  the  said  act  of  parliament,  and  by  virtue  and  in  pur- 
suance thereof^  and  before  the  said  time  when,  &c.,  and 
before  the  execution  of  his  award  in  the  said  act  men- 
tioned, by  notice  in  writing  under  his  hand,  bearing  date 
a  certain  day  and  year  therein  mentioned,  to  wit,  the 
19th  of  Jviy  1888,*— and  which  notice  was  duly  affixed 
on  the  principal  outer  door  of  the  said  parish  church  of 
Bepton  aforesaid,  on  Sunday  the  21st  of  Ji^,  in  the  year 
last  aforesaid,  previous  to  divine  service^  —  order  and 
direct  that  all  the  rights  of  common  in,  over,  or  upon 
the  said  common  called  BepUm  Common^  and  waste 
lands  contiguous  or  belonging  thereto,  should  b^  from 
the  time  of  affixihg  the  said  writing  on  the  principal 
outer  door  of  the  said  parish  church  of  Bepton^  for  ever 
thereafter  extinguished.    That  the  said  writing  having 
been  so  made  and  affixed  as  aforesaid,  all  rights  of 
common  in,  over,  and  upon  the  said  ccMumon  called 
Bepicn  Common^  and  the  wastes  and  waste  lands  con- 
UguoHs  and  belonging  thereto,   thereby  became  and 
were  wholly  extinguished  by  virtue  of  the  said  act  of 
parliament    That  the  close  in  which,  &.C.,  called  the 
common,  otherwise  Bepion  Common^  and  the  said  com- 
mon  in  the  said  act  of  parliament  mentioned,  were  and 
are  one  and  the  same  common,  and  not  other  and  di& 
ferent.    And  because  the  Plaintiff  afterwards,  and  after 
the  said  rights  of  common  had  been  and  were  so  ex- 
tmguished  as  aforesaid,  to  wit,  at  the  said  time  when, 
8tc.,'  permitted  his  said  cattle  in  the  declaration  men- 
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1835.  tioned  to  go,  depasture^  and  feed,  and  because  the 
same^  at  the  said  time  when,  &c*9  were  on  the  said  dose 
in  which,  &c.,  depasturing  and  feeding  there,  and  over 
which  said  dose  the  rights  of  common  had  been  so 
extinguished  as  aforesaid,  the  Defendant,  as  such  occo- 
pier  as  aforesaid,  well  avowed  the  taking  of  the  said 
cattle  in  the  said  declaration  mentioned  in  and  upon 
the  said  close  in  which,  &c.,  as  just,  &c.,  as  for  and  ia 
the  name  of  a  distress,  by  virtue  and  in  pursuance  of 
the  said  act  of  parliament ;  and  that,  the  Defendant  was 
ready  to  verify,  wherefore  he  prayed  judgment,  and  a 
return  of  the  said  cattle,  &c. 

The  Plaintiff  pleaded,  that  the  said  close,  in  which, 
&C-,  before  and  at  the  said  time  when,  &c.,  and  firom 
time  whereof  the  memory  of  man  is  not^  the  con- 
trary, was,  and  still  is,  contiguous  and  next  adjoining 
to  a  certain  common  or  waste  consisting  of  divers,  to 
wit,  twenty  acres  of  waste,  situate,  lying,  and  being  ia 
the  parish  of  Woolbeding^  in  the  county  aforesaid,  called 
Woclbeding  Common^  and  had  never  been  sqsarated  or 
divided  from  the  said  last-mentioned  common  called 
Woolbeding  Common  by  any  inclosure^  hedge^  or  fence 
whatever,  sufficient  to  prevent  cattle  from  time  to  time 
feeding  and  depasturing  in  the  said  common  or  waste 
called    Woolbeding   Common  from    erring  or  escaping 
therefrom  into  the  said  close  in  which,  &c.;  that  the 
said  cattle,  from  time  to  time,  during  all  that  time,  duly 
put  on  the  common  called  WoMeding  Common^  to  use 
the  common  of  pasture  in,  upon,  and  throughout  the 
said  common  called    Woolbeding  Common,  from  tioie 
immemorial  had  gone,  escaped,  and  rambled,  and  had 
been  used  and  accustomed  to  go,  escape,  and  ramble 
therefrom  into  the  said  close  in  which,  &c.,  and  to  in* 
termix  there  and  feed  with  cattle  from  time  to  time 
feeding  on  the  grass  growing  in  and  using  the  common 
of  pasture  in,  over,  and  throughout  the  said  last-meQ- 
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tioned  dose ;  and  in  like  manner,  the  cattle  from  time  to        1835. 

time»  during  all  that  time,  duly  put  in  the  said  close  in        

which,  &c.,  to  use  the  said  common  of  pasture  in,  upon,       Wblls 
and  throughout  the  said  close  in  which,  &c.,  from  time      Pbabct. 
immemorial  had  gone,  escaped,  and  rambled,  and  had 
been  used  and  accustomed  to  go,  escape,  and  ramble 
therefrom,  into  the  said  common  called  Woolbeding  Com* 
moTij  and  to  intermix  there  and  feed  with  cattle  from 
time  to  time  feeding  on  the  grass  growing  on  the  said 
last-mentioned  common.     That  by  the  said  act  of  par- 
liament in  the  said  avowry  of  the  Defendant  mentioned, 
it  was,  amongst  other  things,  enacted,  that  the  several 
and  respective  allotments  to  be  made  in  the  said  com- 
mon called  Bepton  Common  and  waste  lands  in  the  said 
act  and  avowry  mentioned,  after  the  division  thereof, 
shoald,  within  twelve  calendar  months,  to  be  computed 
firom  the  signing  and  sealing  the  award  of  the  said  com- 
missioner in  the  said  act  and  avowry  mentioned,  or 
within  a  shorter  space  of  time,  to  be  computed  by  the 
said  commissioner  either  before  or  after  the  execution 
of  his  award,  be  enclosed,  fenced,  and  divided,  either 
by  hedges,  ditches,  or  otherwise,  as  the  said  commis- 
sioner should  direct;   all  which   said  indosures  and 
fences  should  be  so  made,  planted,  and  guarded  by  and 
St  the  proper  costs  and  charges  of  the  respective  persons 
to  whom   the  said  allotments  should  be  respectively 
made,  in  such  manner,  share,  and  proportion  as  the  said 
commissioner  should  in  and  by  his  award  direct     That 
the  said  close  in  which,  &c.  had  not  yet  been,  nor  was 
it  at  the  said  time  when,  &&  enclosed,  fenced,  separated, 
or  divided  from  the  said  common  called   Woolbeding 
Common  by  any  hedge,  ditch,  or  otherwise,  sufficient  to 
prevent  cattle   feeding    and    depasturing  in  the  said 
common  called    Woolbeding  Common  from  erring    or 
scaping  therefrom  into  the  said  dose  in  which,  &c. 
That  the  Plaintiff  was  not,  nor  were  the  persons  having 
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18S5.       ngkt  of  oommon  on  the  said  common  called   Wool* 
beding  Common^  nor  the  owners  or  occupiers  of  the  soil 
thereof^  by  the  said  act,  or  by  the  award  of  the  said 
commissioner,  or  otherwise,  directed,  obliged,  or  bomid 
to  set  np  or  erect  any  inclosmre,  hedges  or  fence  whatso> 
ever  between  the  smd  close  in  which,  &c  and  the  said 
comaoon  called  Woolbeding  Common^  or  to  separate  or 
divide  the  said  close  in  which,  &c.  from  the  said  com« 
tnon  called  Woolbeding  Common.    That  before  and  at 
the  said  time  when,  &c  he  was  the  occupier  and 
lawfiiUy  possessed  of  certain  land  and  premises,  sitoate 
in  the  parish  of  Woolbeding  aforesaid,  and  that  he  and 
all  the  occupiers  of  the  said  land  and  premises,  for  for^ 
years  last  past,  had  had  and  used,  and  of  right  oaght  to 
have  had  and  used,  and  still  of  right  ought  to  have^ 
common  of  pasture  for  his  or  their  commonable  catde^ 
levant  and  couchant,  upon  the  naxd  land  and  premises^ 
in,  over,  and  throughout  the  said  common  called  Wool' 
beding  Common^  eyety  year  and  at  all  times  of  the  year, 
at  their  free  will  and  pleasure;  and  being  so  possessed 
thereof,  he,  just  before  the  said  time  when,  &c.,  to  wit, 
on  the  day  and  year  in  the  said  declaration  mentioned, 
put  his  said  cattle  in  the  smd  declaration  mentioned,  the 
same  being  then  and  there  his  own  commonable  catde 
levant  and  ^uchant  in  and  upon  the  said  land  and 
premises,  with  the  appurtenances,  of  the  said  Plaintiff 
into  the  said  common    or    waste    called   Woolbeding 
Common^  to  depasture  the  grass  there  then  growing,  and 
to  use  his  said  common  of  pasture  there,  as  it  was  lawful 
for  him  to  do  for  the  cause  aforesaid;   and  the  said 
cattle  remained  there,  using  the  said  common  of  pasture 
there^  until  the  escape  thereof  hereinafter  mentioned* 
That  the  said  cattle^  so  being  in  the  said  common  or 
waste  called  Woolbeding  Common^  for  the  purpose  afore- 
said, and  the  said  close  in  which,  &c.  so  hemg  and 
lying  contiguous  thereto,  and  not  separated  or  divided 
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therefrom  by  any  inclosurei  hedge,  or  fence  suffident  18S5. 
to  prevent  cattle  feeding  and  depasturing  in  the  said 
oonunon  called  Woolbeding  Common  from  erring  ot 
escaping  therefrom  into  the  said  close  in  which,  &o*, 
the  said  cattle  of  the  Plaintiff  in  the  dedaration  men* 
tioned,  just  before  the  said  time  when,  ScCf  to  wit, 
on,  &C.,  of  their  own  accord,  and  without  the  know- 
ledge or  consent  of  the  Plainti£^  went,  escaped,  and 
rambled  out  of  the  said  common  or  waste  called  Wool'* 
beding  Common  into  the  said  close  in  which,  &&,  and 
remained  and  continued  therein,  on  the  occasion  afore- 
said, without  the  knowledge  of  the  Plaintifi^  until  the 
Defendant,  before  the  Plaintiff  had  or  could  have  any 
notice  that  the  said  cattle  were  in  the  said  close  in 
which,  SLCy  to  wit,  at  the  said  time  when,  &c.,  of  his 
own  wrong,  took  the  said  cattle  in  the  said  dose  in 
which,  &c.,  and  uiyustly  detained-  the  same  against 
sureties  and  pledges,  in  manner  and  form  as  the  Plaintiff 
had  above  thereof  complained  against  the  Defendant; 
and  further,  that  no  justice  of  the  peace  of  the  county 
of  Sussex  had,  at  any  time  since  the  time  when,  &c. 
directed  or  ordered  the  Plaintiff  to  pay  any  sum  of 
money  or  penalty  for  the  said  cattle  so  taken  and  dis* 
trained  by  the  Defendant  as  aforesaid,  being  on  the  said 
close  in  which,  &c.,  at  the  said  time  when,  &c.,  and  that, 
the  Plaintiff  was  ready  to  verify,  &c« 
Demurrer  and  joinder. 

Piatt,  in  support  of  the  demurrer,  contended  that  all 
rights  of  common  in  Bepton  being  extinguished  by  the 
Bepton  Indosure  Act  set  out  in  the  avowry,  the  Plain- 
tiff's common  pur  cause  de  vicinage  shared  the  like  fate;-^ 
there  was  no  longer  any  mutuality  between  the  inhabit- 
ants of  the  two  parishes;  —  while  the  existence  of  that 
^t,  and  the  trespass  committed  by  the  Plaintiff's  cattle, 
not  being  denied  by  the  plea,  judgment  must  pass  for  the 
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1835.  avowant  The  rights  of  common  were  not  extinguished 
upon  condition  of  tiie  Bepion  parishioners  making  a 
fence,  but  absolutely.  As  to  the  avowant's  omission  to  go 
before  a  magistrate,  it  might  furnish  ground  for  a  cross 
action,  but  was  no  justification  of  the  Plaintiff's  trespass, 

W.  H.  WaUon^  for  die  Plaintiff.  The  BepUm  Enclo- 
sure Act  may  extingmsh  all  rights  of  common  in  BepUm^ 
but  can  have  no  effect  on  the  rights  or  immunities  of 
other  parishes. 

Now,  common  pur  came  de  vicinage  is  an  excuse  for  a 
trespass:  Com.  Dig.  Common^  £•;  Vin.  Abr.  Common^  K.; 
Bac.  Abr*  Ccmmon^  A.  4.;  analogous  to  the  excuse  arising 
from  defect  of  fences  which  a  neighbour  is  bound  to 
repair :  2  Wms.  Sound.  285.  n.  4.  Here  the  parishionen 
of  Bepton  were  bound,  under  their  own  inclosure  ad,  to 
fence  the  common  lands  enclosed ;  and  as  they  have 
failed  to  do  so,  the  excuse  for  trespasses  by  cattle  of  die 
parishioners  of'  Wodtheding  remains  the  same  as  before. 
The  enactment  that  the  BepUm  proprietors  and  occu- 
piers may  distrain,  if  amf  person  whatsoever  shall  permit 
his  cattie  to  feed  on  Bepton  Common^  can  be  applied 
only  to  any  persons  whatsoever  in  BepUm  s  for  other 
parishes  have  no  notice  of  the  act. 

At  all  events,  the  avowant  could  only,  pursuant  lo 
this  act,  keep  the  catUe  till  a  magistrate  had  decided 
what  damages  the  owner  should  pay;  the  avowaot, 
therefore,  not  having  averred  that  he  went  before  a 
magistrate,  must  be  considered  a  trespasser  ab  initio: 
S  BoU.  Abr.  563.   Com.  Dig.  Tresp.  C  2. 

PbUtj  in  reply,  contended,  that  the  act,  though  local, 
was  binding  on  all  persons ;  and  that,  therefore^  the 
avowant  was  justified,  under  the  general  power,  to  dis- 
train the  cattie  of  any  person  whatsoever  feeding  on  the 
common  after  the  notice  given  at  the  church  door. 

Cttr.  aiv.  w*- 
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TiNDAL  C.  J.    The  question  in  this  case  arises  upon       18S5. 
the  pleadings  on  the  record,  in  which,  after  a  declara- 
tion m  replevin  for  taking  the  PlaintiflT's  cattle  upon 
Bepion  Comrnorij    the  Defendant    avows    for    damage 
feasant^  stating  in  his  avowry,  that  he  the  Defendant, 
before  and  at  the  time  of  passing  the  enclosure  act,  part 
of  which  is  afterwards  set  forth,  was  entitled,  as  occupier 
of  a  certain  cottage  and  land  in  Bepton^  to  a  prescriptive 
right  of  common  of  pasture  over  the  locus  in  quo.    The 
avowry  then  proceeds  to  set  forth  some  of  the  provisions 
of  the  statute  S  JV.4.  for  enclosing  lands  in  the  parish  of 
Bepton^  from  which  it  appears  that  the  commissioner 
appointed  by  the  act  had  authority,  before  the  execution 
of  his  award,  by  notice  in  writing  under  his  hand,  to 
direct  **  that  all  the  rights  of  common  in,  over,  or  upon 
said  common   called  Bej^on  Common^  should  become 
extinguished,"  and  that  if,  after  such  notice,  any  of 
the  claimants  of  pasturage  or  common  rights,  or  any 
Mer  person  or  persons  whatsoever^  should  permit  their 
catde  or  sheep  to  feed  or  depasture  on  any  of  the  lands 
on  which  such  rights  of  common  were  so  extinguished, 
it  should  be  lawful  for  any  other  proprietor  or  oocu- 
per  to  distrain  them  in  manner  pointed  out  in  the  act. 
The  avowry  then  proceeds  to  state,  that  the  commis* 
sioner  did,  on  a  certain  day,  give  notice  under  the  act, 
that  all  the  rights  of  common  in,  over,  or  upon  the  said 
common  called  Bepion  Common^  should  be,  for  ever 
thereafter,  extinguished,  whereby  the  same  were  extin- 
guished accordingly.     And  that  because  the  Plaintifi^ 
after  such  rights  of  common  were  extinguished,  per- 
niitted  his  cattle  to  feed  and   depasture   on  Bepton 
f^ftinnonj  he.  Defendant,  as  occupier  of  the  said  cottage 
^d  land,  distrained  them  under  the  power  so  given  by 
tlie  statute.     To  this  avowry  the  PhiintifiP  pleads  in 
^9  that  the  said  place  in  which,  &c.  hath  always  been 
contiguous,  and  next  adjoining  to  a  certiun  other  com- 

▼OL.  I,  p  p 
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1895.        mon  called  Woolbeditig  Common^  and  bath  nefer  been 

separated  therefrom  by  any  fence  sufficient  to  present 

Wblls  catde  feeding  on  fVoolbeding  Common  fiom  erring  and 
PiAitcr.  escaping  into  the  close  in  which,  &c  And  the  fdea 
then  prescribes  for  a  right  of  ooramon  pur  cause  it 
vicinage  from  one  common  to  the  other.  The  plea  in 
bar  then  proceeds  further  to  set  out  a  clause  m  the 
enclosure  act,  by  which  the  several  allotments  made 
under  the  act  are  directed  to  be  fenced  and  divided, 
by  sufficient  hedges  or  otherwise,  within  the  time  men- 
tioned in  the  act;  that  the  close  in  which,  &c  hath 
not  yet  been  fenced  and  divided  from  Jfodbeding  Com- 
mon :  and  that  neither  he,  the  Plaintifl^  nor  the  persons 
having  right  of  common  on  fVoolbeding  Command  were, 
by  the  said  commissioner  or  otherwise,  directed  to  set 
up  any  enclosure  or  fimce  between  the  close  in  which, 
&c.  and  fVoolbeding  Common.  And  it  lastly  states  that 
his  cattle,  bmng  lawfully  put  upon  tVootbedif^  Common^ 
erred  and  escaped,  of  their  own  accord  and  without  his 
consent,  from  fVoolbeding  Common  into  the  place  in 
which,  fltc. 

To  this  plea  there  is  a  general  demurrer;  and  the 
question  raised  upon  the  demurrer  and  argued  before 
us,  is,  whether  the  Plainti£f  is  a  trespasser  by  reasoa 
of  his  cattle,  which  were  rightfully  upon  fWoctbedkg 
Common^  erring  and  straying  thence  into  the  locui  in 
quo,  that  is,  into  Bepton  Common,  after  the  exdngutsh* 
ment  of  the  rights  of  common  thereon  under  and  by 
virtue  of  the  enclosure  act  set  forth  in  the  avowry. 

The  nature  of  common  pur  cause  de  vicinage  is  clearly 
laid  down  and  explained  in  4  Rep.  88.  b. ;  and  by  that 
book  it  appears  to  be,  not  any  right  of  feeding  on  the 
a^oining  common,  but  only  **  an  excuse  of  trespass 
by  reason  of  the  ancient  usage,  which  the  law  allows 
to  avoid  suits  which  would  arise  if  actions  should  be 
brought  for  every  such  trespass  when  no  separation  or 
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80olo8are  i8  betwera  the  commons:"  and,  therefore,  it  1SS5. 
is  added,  *^  one  may  enclose  against  the  other;  for 
ceuanU  catisA  cessat  effectus.**  The  same  law  is  laid 
down  by  Pamell  J.  in  Broamfidd  v.  Kirber{a) :  —  <<  this 
sort  of  common  must  be  in  nature  of  an  escape,  and  so 
an  excuse.  For  a  man  cannot  put  in  his  cattle  in  com- 
mon of  vicinage  originally,  but  they  must  escape^  They 
may  enclose,  one  against  the  other,  if  they  will  be  at  the 
charge."  See^  also^  Qk  Litt  122.  a.  And  it  appears  by 
a  very  modem  case  in  15  East^  348.,  that  in  order  to 
put  an  end  to  the  common  pur  came  de  vicinage  by 
enclosing,  such  enclosure  must  be  complete,  and  that 
if  it  is  not  so,  the  cattle  may  still  stray  from  the  one 
oofflmon  to  the  other  without  impediment,  and  the  com.- 
mon  pur  cause  de  vicinage  is  not  extinguished. 

Now,  it  is  manifest  from  the  pleadings  in  this  cause^ 
that  there  was  not  any  complete  separation  by  enclosure 
between  the  common  of  Bepton  and  the  common  of 
Woolbedingj  but  that  the  locus  in  quo  being  part  of 
Bqflan  Common  was  still  left  open  to  Woolbeding  Com" 
moa  as  much  as  it  was  before  the  enclosure  act*  With 
respect,  therefore,  to  enclosure,  the  only  mode  of  ter- 
minating a  common  ptur  cause  de  vicinage  which  is  men- 
tioned in  the  books,  it  is  clear  that  no  such  termination 
^ists  in  the  present  case. 

But  it  is  contended  on  the  part  of  the  avowant,  that 
by  the  operation  of  the  enclosure  act,  this  right  of 
common  pur  cause  de  vicinage  was  extinguished.  And 
this  is  contended  in  argument  upon  two  distinct  grounds. 
First,  it  is  argued,  that  all  rights  of  common  upon 
BepUm  having  been  extinguished  by  the  act,  all  re- 
ciprocity between  the  commoners  on  the  adjoining  com- 
>iiioas  is  gone;  and  that,  as  there  can  be  no  longer  any 

(a)  11  Mod.  7Z. 
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18S5.       straying  from  Bepton  Common  to  Wootteding^  so  the 

Wodlbeding  commoners  can  no  longer  excuse  their  cattle 

Wells  for  straying  upon  the  place  which  was,  before  the 
Peabot.  enclosure  act,  the  Bepton  Common.  But,  without  de- 
ciding whether  such  would  be  the  legal  consequence  or 
not,  if  due  notice  had  been  given  to  the  Plaintiff  that  all 
rights  of  common  upon  Bepton  Common  had  been  ex- 
tinguished by  the  act  of  parliament,  we  think  it  clear,  in 
order  that  such  extinguishment  of  the  rights  in  Beptm 
Common  may  put  an  end  to  the  excuse  for  straying,  from 
the  adjoining  common,  and  make  the  commoners  of 
such  adjoining  common  trespassers  if  their  cattle  stray 
therefrom,  that  there  must  be  notice  of  this  extinguish- 
ment The  question  therefore  is,  has  there  been  any 
such  notice?  Now,  it  is  admitted  by  the  pleadings 
that  there  has  been  no  enclosure,  the  most  effectual 
mode  of  giving  notice  that  the  licence  to  intercommon, 
or  the  excuse  of  mutual  trespasses,  has  been  put  an  end 
to.  And  as  to  any  notice  of  what  has  been  done  in  an 
adjoining  township  under  a  private  act  of  parliament 
relating  to  that  township,  the  act  of  parliament  itself  is 
no  notice  to  them.  And,  lastly,  there  is  no  allegation 
upon  the  record  of  any  notice,  in  fact,  that  the  com- 
moners of  Woolbeding  were  not  to  permit  their  cattle 
any  longer  to  stray  from  their  own  common ;  so  that, 
upon  the  whole,  we  think  there  has  been  no  sufficient 
notice  in  this  case  to  make  the  Woolbeding  commoners 
trespassers  for  continuing  the  use  of  a  practice  which 
has  been  carried  on  from  the  earliest  time  under  an 
implied  agreement ;  which  agreement,  in  the  absence  of 
such  notice,  they  might  well  suppose  to  continue  in 
full  force. 

But,  in  the  next  place  it  is  argued,  that  by  the  direct 
operation  of  the  statute,  the  right  of  common  pur  cause 
de  vicinage  is  taken  away ;  for,  that  the  commissioner 
directed  by  his  notice,  that  aU  the  rights  of  common  in. 
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oTer,  or  upon,  the  place  in  question  should  be  for  ever 
thereafter  extinguished.  The  answer,  however,  to  this 
argument  appears  two-fold :  first,  the  common  pur  cause 
de  vicinage  is  not  strictly  and  properly  a  right  of  com- 
mon at  all;  it  is  merely  an  excuse  for  a  trespass :  but, 
secondly,  and  principally,  the  act  is  only  a  private  act 
of  parliament,  and  is  no  more  than  an  agreement  between 
the  Bepton  commoners  to  extinguish  their  own  rights  of 
common,  sanctioned  and  enforced  by  the  legislature. 
The  act,  therefore,  has  no  binding  power  on  the  rights 
of  those  who  are  strangers  to  it,  and  no  parties  to  the 
agreement  which  it  professes  to  confirm.  So  &r,  there- 
fore, as  depends  on  the  operation  of  the  statute,  the 
rights  of  the  Wodbeding  commoners  remain  as  they 
were  before. 

Upon  the  whole,  therefore,  we  think  on  the  facts 
stated  in  the  pleadings  in  this  cause,  the  right  of  the 
Plaintiff  to  his  common  pur  cause  de  vicinage  had  not 
been  taken  from  him  at  the  time  in  question,  and  therefore 
that  there  must  be 

Judgment  for  the  Plaintiff. 


1835. 
Wbijw 

P£ARCY. 


MEMORANDA. 


MEMORANDA, 

The  Right  Honourable  Sir  Win.  JSUas  Taunton^  Knt, 
one  of  the  Judges  of  the  Court  of  King's  Bench,  ^ied 
the  day  before  the  commencement  of  this  term;  he  was 
succeeded  by  Mr.  Serjeant  Coleridge^  who^  on  the  S8th 
of  January^  was  sworn  into  office^  and  took  his  aeal  on 
the  Bench  on  the  following  day. 

The  Right  Honourable  Lord  LyndAursty  having  re* 
ceived  the  appointment  of  Lord  High  Chancellor,  in  the 
room  of  the  Right  Honourable  Lord  Brougham  and 
VauXf  Sir  James  Scarlett^  Knt.,  one  of  his  Mqest/s 
Counsel,  was  appointed  to  succeed  his  Lordship  in  the 
office  of  Chief  Baron  of  the  Court  of  Exchequer.  Sr 
James^  having  been  created  a  peer  by  the  style  and  title 
of  Baron  Abinger^  of  Abinger^  in  the  county  of  Sun% 
and  of  the  city  of  Normich^  on  the  first  day  of  this  term, 
took  his  seat  on  the  Bench  as  Lord  Chief  Baron. 

Sir  E.  B.  Sugdettf  one  of  his  Majesty's  Counsel  learned 
in  the  law,  was  in  the  course  of  the  term  appointed  Lord 
Chancellor  of  Ireland^  in  the  room  of  the  Right  Honour* 
able  Lord  Plunket. 

Frederick  Pollock^  Esquire,  one  of  his  Majesty's  Coun- 
sel, and  William  Webb  Follett^  Esquire,  received  the 
honour  of  knighthood,  and  were  appointed  respectively 
to  the  office  of  Attorney  and  Solicitor-General,  in  the 
room  of  Sir  Jl  Campbell^  and  J.  M.  Bolfe^  Esquire. 
Sir  W.  W.JFollett  was  also  appointed  one  of  his  Ma- 
jesty's Counsel. 
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On  the  first  day  of  this  term  the  following  gethlemen,        1835. 
having  respectively  been  appointed  his  Majesty's  Counsel, 
were  called  within  the  bar,  and  took  their  seats  accord- 
ingly; viz.— 

Fitzroy  Kelly f  Christopher  TempUj  Walker  SkirroWf 
Richard  Torin  KindersUyj  Edward  Jacoby  John  Miller, 
Henry  John  Shepherd,  Daniel  Wakefield^  and  James 
Wtgram,  of  Lincoln's  Inn,  Esquires;  William  Surge, 
Thomas  Joshua  Plait,  and  George  Spence,  of  the  Inner 
Temple,  Esquires ;  and  Charles  Henry  Barber,  of  Grays 
Inn,  Esquire. 
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The  Judges  who  sat  in  Banc  during  this  term  were, 

TiNDAL  C.  J.  GaSELEE  J. 

Park  J.  Bosanquet  J. 


White  v.  Parker.  ApHiU. 

TN   covenant   by   the   assignee  of  a  lessee  for  years  Devise  of 

ajTainst  the  assi(i:nee  of  the  reversion,  on  a  covenant  ^*°*^  ^  *™'* 

to  take  trees  and  fixtures  at  a  valuation  at  the  end  of  the  to  permit  tts- 

term,  the  Defendant  pleaded  that  the  next  and  imme-  tator's  wife 

and  daughters 
to  receive  the  dear  rents  of  three  parts  to  their  sole  and  sparate  use^  and  the  testa- 
tor's son  the  clear  rent  of  the  fourth  part;  the  trustees  to  pay  all  outgoings,  to 
repair,  and  to  let  the  premises:  Held,  ihat  the  legal  estate,  as  to  all  the  four  parts, 
vested  in  the  trustees. 

Upon  the  death  of  one  of  two  trustees,  the  survivor  was  to  appoint  another  in 
place  of  the  deceased,  and  to  convey  the  premises  to  him,  to  hold  them  jointly 
with  the  survivor.  One  of  the  trustees  being  dead,  the  survivor,  by  a  deed  to 
which  the  cwtuique  trusts  were  parties,  appointed  P.  sole  trustee,  in  place  of 
himself  and  the  deceased,  and  conveyed  tlie  premises  to  P.,  to  hold  to  him  and 
his  heirs,  and  not  jointly  with  the  surviving  trustee.  Held,  that  the  wbcde  legal 
*  estate  passed  by  that  conveyance  to  P. 

▼ou  I.  2  2 
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18S5*       diate  reversion  in  the  demised  premises  did  not  vest  in 
the  Defendant* 

At  the  trial  before  Tindal  C.  J^  the  Plamtiff,  after 
proving  a  lease  of  the  premises  to  the  person  who 
assigned  to  himself,  by  George  Adams  the  elder,  for 
twenty-five  years  from  October  1807,  put  in  the  will  of 
the  said  George  Adams,  who  died  in  1809. 

By  that  will,  Adams  devised  all  his  land  in  the  parish 
of  Acton  (including  all  the  demised  premises),  and  ail 
other  his  real  estate  whatsoever,  and  all  his  estate  sad 
interest  therein,  with  their  appurtenances,  to  Joseph 
Ringham  and  Thomas  Suter,  their  heirs  and  assigns, 
'  upon  trust,  as  to  one*foQrth  part  of  all  his  said  devised 
real  estate,  to  pay  or  to  permit  and  suGTer  his  wife 
Catherine  Adams  to  have  and  receive  the  clear  yearly 
rents  and  profits  thereof,  for  and  during  the  term  of  her 
natural  life;  with  remainders  over  to  his  son  George 
Adams,  and  his  daughters  Elizabeth^  the  wife  of  WiBiaa 
Wright,  and  Maiy  Adams,  and  to  the  survivors  of 
them,  in  fee.  And  as  to  one  other  fourth  part  of 
and  in  all  his  said  devised  real  estates,  upon  trust  to 
pay  to  or  permit  and  suffer  his  son  George  to  have  aod 
receive  the  clear  yearly  rents,  issues,  and  profits  thereof, 
for  and  during  the  term  of  his  natural  life;  and  from 
and  after  his  decease,  in  trust  as  to  the  same  fourth 
part,  for  the  eldest  or  only  son  (as  the  case  might  be),  of 
his  son  George,  who  should  be  living  at  his  decease,  his 
heirs  and  assigns:  and  if  his  son  George  should  not 
leave  a  son  surviving  him,  then  in  trust  for  such  person 
or  persons  as  at  tlie  decease  of  his  son  George  should 
be  his  heir  or  heirs,  and  his,  her,  or  their  heirs  and 
assigns*  And  as  to  one  other  fourth  part  of  and  in  all 
his  said  devised  real  estates,  upon  trust  to  pay  to  or 
permit  and  suffer  his  daughter  Elizabeth  Wright,  wife  of 
the  said  William  Wright,  to  have  and  receive  the  clear 
yearly  .reats  and  profits  thereof,  for  and  during  Uie  ignn 
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of  her  natural  life,  with  remainders  over  to  her  issue,  1835. 
or  heirs.  And  as  to  the  remaining  fourth  part  of  and 
in  all  his  said  devised  real  estates,  upon  trust  to  pay 
to  or  permit  and  suffer  his  said  daughter  Mary  to  have 
and  receive  the  clear  yearly  i-ents,  issues,  and  profits 
thereof,  for  and  during  the  term  of  her  natural  life, 
with  remainder  over  to  her  issue  or  heirs :  the  several 
parts  and  shares  of  his  said  wife  and  daughters  in  the 
rents  and  profits  of  the  said  devised  real  estates  to  be 
for  their  respective  sole  and  separate  uses  whilst  under 
coverture,  and  to  be  paid  into  their  own  hands  or  to 
such  person  or  persons  as  they  respectively  should  from 
time  to  time,  by  writing  under  their  hands,  order  direct, 
or  appoint,  and  not  to  be  subject  to  the  control  of  any 
husband.  He  directed  his  trustees  and  the  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  from 
time  to  time,  in  their  own  judgment  and  discretion,  to  let 
and  set  his  said  devised  real  estates  for  such  term  or  terms 
of  years  not  exceeding  seven  years,  and  on  such  con- 
ditions as  they  should  think  fit,  always  reserving  the  best 
and  most  approved  yearly  rent  or  rents  which  under  all 
circumstances  could  be  reasonably  had  or  gotten  for  the 
same.  And  further,  during  the  continuance  of  the  trust 
thereinbefore  declared  of  and  concerning  his  said  de- 
Tised  real  estates,  out  of  the  rents,  issues,  and  profits 
thereof^  to  pay  and  discharge  all  outgoings,  for  taxes 
or  otherwise,  in  respect  to  the  premises,  and  to  keep  the 
premises  in  repair,  and  to  retain  payment  for  their 
expenses  And  he  directed  that,  upon  the  decease 
of  hb  said  trustees,  or  either  of  them,  or  of  any  other 
tmstee  to  be  appointed  by  virtue  of  that  authority,  or 
upon  his  or  their  refusing  or  becoming  incapable  to 
act  in  the  trust,  a  new  trustee  or  trustees  should  be 
appointed  in  his  or  their  place  and  stead,  by  the  surviving 
or  continning  trustee^  or  the  executors  or  administra- 
con  Jot  the  sorviving  trustee  I  and-  thereupon  the  tniat 
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estate  nnd  premises  should  be  conveyed  fo  and  vested 
in  the  surviving  or  coniiiuiin<(  and  ilie  new  appoiiitei) 
trustee  or  trustees  jointly :  nnd  in  case  there  should  l>e  no 
surviving  or  continuing  trustee  or  trustees,  tlien  in  such 
newly  appointed  lru>tee  or  trustees  and  their  heirs 
upon  the  several  trusts  tiuTeinherore  declared,  of  niul 
concerning  the  same,  or  such  of  them  as  should  be  tlieii 
subsisting  or  capable  of  taking  effect;  and  that  every 
such  new  trustee  should  and  mii>ht  act  therein  as  if  be 
had  been  appc^nted  by  the  testator. 

Jlivgham  died  in  1818;  and,  in  November  in  the  same 
year,  Stitety  the  surviving  trustee,  by  on  indenture,  to 
which  all  the  cestuiqtie  irnsls  were  parties,  appointed 
the  Defendant  to  be  sole  trustee,  in  the  place  of  hiaistlf 
and  of  the  deceased  trustee;  and  further  executed  a 
conveyance  by  lease  and  release  for  the  expressed  pur* 
pose  of  vesting  the  legal  estate  in  the  Defendant. 

George  Adams^  the  son,  was  of  full  age  at  the  date  of 
the  will.  At  the  time  of  commencing  this  action,  all  ilie 
eestuique  trusts  named  in  the  will  were  living,  and  ibe 
property  had  not  been  divided. 

A  verdict  having  been  found  for  the  PhiintifT  upn 
the  issue  af&rming  the  next  reversion  to  be  in  the  De* 
fendant, 


Taddy  Serjt.  moved  to  set  it  aside,  on  the  groundi 
iBrst,  that  as  to  the  fourth  part  appertaining  to  George 
Adams^  the  legal  estate  was  in  //im,  upon  the  true  con- 
struction of  bis  father's  will ;  secondly,  that  at  all  eveats 
it  was  not  in  the  Defendant,  the  surviving  trustee  Suter 
not  having  conformed  to  the  power  in  the  will  which 
authorised  him  to  convey. 

For  the  first  point  he  relied  on  Doe  dem.  Leicester  v. 
Biggs  (a),  where  it  was  held,  that  a  devise  to  one  i^ 


(a)  2  Taunt  IO9. 
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trust  to  permit  nnd  suffer  nnother  to  receive,  ^ives  the 
legnl  estate  to  the  ccsluiqne  tnist ;  nnd  though  he  nd« 
mitted  that,  witli  respect  to  the  three  shares  allotted 
to  the  females  of  tlie  testator's  nmiiiy,  the  le<;al  estate 
might  vest  in  the  trustees  in  order  to  secure  the  pro* 
perty  to  the  separate  use  of  the  females,  --^  Jones  v.  Lord 
Say  and  Sele  (6),  Harton  v.  Harton  (c),  —  there  was 
notiiing  to  prevent  George  Adams  from  having  the 
legal  estate  in  his  fourth  part,  pursuant  to  the  decision 
in  Doe  v.  Biggs:  he  might  hold  it  as  tenant  in  common 
with  the  trustees.  And  if  the  legal  estate  in  any  part  of 
the  premises  were  not  in  the  trustees,  the  issue,  which 
went  to  the  whole,  ought  to  be  found  for  the  Defendant* 
Hare  v.  Caler  (r/)» 

At  all  events,  according  to  the  power  in  the  will,  the 
surviving  trustee  could  only  convey  to  a  new  trustee,  to 
bold  jointly  with  himself:  for  it  was  evident,  that  the 
devisor  intended  there  should  never  be  fewer  than  two 
trustees.  The  conveyance  to  the  Defendant,  therefore, 
not  being  in  conformity  with  that  power,  no  estate  passed 
to  him. 

A  rule  nisi  having  been  granted^ 


1835* 


Smirkc  shewed  cause.  With  respect  to  the  convey- 
fince,  it  is  immaterial  to  enquire  whether  or  not  the 
Defendant  has  been  properly  appointed  a  trustee,  for  the 
legal  ebtate  is  in  him  at  all  events  by  the  deed  of  lease 
and  release.  In  Doe  dem.  Bead  v.  Godwin  (a),  the  City 
Lottery  Act,  46  G.  3.  c.  97 ,  vested  the  prizes  therein 
enumerated  in  five  trustees  by  name,  in  trust  for  the 
purposes  of  the  act ;  nnd  by  the  sixteenth  section  il  wns 
enacted,  thai  *^  in  case  of  the  death  of  one  or  more  of  the 
trustees  before  the  drawing  of  the  lottery  and  the  con- 
veyance of  the  prizes  to  the  fortunate  holders  of  the 


(a)  2  Fin.  Abr.  262. 
Coi.  Abr.  383. 
(6)  7  T.  21.653. 


Eq. 


(c)  Cowp,  766. 

{d)  1  Dml.  S^  Ry.  259. 
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tickets,  the  sanrivors  should,  and  they  were  thereby  re- 
quired, to  fill  up  the  vacancy  or  vacancies  by  the  election 
of  some  .other  persons  for  the  purposes  of  tlie  net/' 
Nevertheless,  it  was  held,  in  nn  action  of  ejectment,  that 
the  conveyance  of  a  prize  to  the  lessor  of  the  Plaintiff 
by  four  only  of  the  five  trustees  (one  having  died),  was 
valid ;  although  it  was  there  contended,  that  the  act  made 
it  imperative  to  fill  up  the  vacancy  before  any  convey- 
ance was  made.  Doe  v.  Keir[a)  also  shews  that  the  legal 
estate  passed,  at  all  events,  whether  the  power  was  or 
was  not  duly  executed.  Besides,  the  Defendant  and 
George  Adamshexng  both  parties  to  the  conveyance,  are 
estopped  to  say  that  no  interest  passed. 

Then,  upon  the  construction  of  the  will,  the  legal 
estate  vested  in  the  trustees,  as  well  in  respect  of  George 
Adam^s  share  as  of  the  three  others.  For  the  trustees 
are  required  to  discharge  outgoings  Tor  taxes  and  other- 
to  let  and  to  keep  the  whole  in  repair,  and  to 


wise; 


retain  for  their  expenses :  these  things  they  could  not 
do  unless  they  had  the  legal  estate.  In  Doe  v.  Biggs 
no  such  duties  were  assigned  to  the  trustees ;  the  de- 
cision turned  entirely  on  the  words  by  which  the  estate, 
whether  legal  or  equitable,  was  created,  and  there 
appear  to  have  been  no  other  provisions  in  the  will 
that  could  assist  the  court  in  ascertaining  the  intention 
of  the  devisor.  Mansfield  C.  J.  said,  "  This  case 
might  be  argued  and  considered  for  ever  without  ad- 
vancing it  at  all  in  law,  reason,  or  precedent.  But,  as 
it  happens,  in  this  will  the  last  words  are,  *  permit  and 
suffer,'  which  give  the  cestuiqtte  trust  a  legal  estate;  and 
the  general  rule  is,  that  if  there  be  a  repugnancy,  the 
first  words  in  a  deed,  and  the  last  words  in  a  will,  shall 
prevail ;  and,  consequently,  for  want  of  a  better  reason, 
we  are  forced  to  say  that  we  think  this  will  gives  the 


(a)  42fa9i.<!^J?y.  101. 
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legal  estate  to  the  party  beneficially  interested.^  (Smirke 
was  here  stopped  by  the  court«) 

Taddy  and  'Erie  in  support  of  the  rule* 

The  powers  to  let,  to  pay  outgoings,  and  to  repair, 
were  necessary  in  respect  of  those  portions  of  the  pro- 
perty which  were  devised  for  the  benefit  of  the  females. 
But  there  is  nothing  inconsistent  in  confining  the  legal 
estate  of  the  trustees  to  three  fourths,  and  allowing  it  to 
▼est  in  the  male  devisee  as  to  the  other  fourth.  It  has 
always  been  a  principle  in  construing  wills,  to  give  the 
beneficial  proprietor,  if  possible,  the  legal  estate ;  and, 
though  the  testator  might  use  the  precaution  of  naming 
trustees  to  secure  the  property  of  his  daughters,  he 
could  scarcely  have  intended  to  preclude  his  son,  who 
was  of  age  at  the  time  the  will  was  made,  from  having 
full  dominion  over  the  property  devised  to  him. 

At  all  events,  the  conveyance  by  Suter  operates  under 
the  statute  of  uses,  and  therefore  must  be  governed  by 
the  intention  of  the  testator.  Now  it  was  clearly  his 
intention  to  avoid  the  incident  of  a  survivorship,  and  to 
give  his  daughters  the  security  of  two  joint  trustees. 
In  Doe  V.  Godwitij  the  conveyance  did  not  operate 
under  the  statute  of  uses.  If  this  had  been  a  convey- 
ance under  a  power  in  a  deed  to  convey  to  another 
jointly  with  the  existing  trustee,  it  had  been  clearly 
void ;  and  Suier  had  no  power  to  convey  except  accord- 
ing to  the  testator's  directions.  It  is  true  that  here  was 
a  conveyance  by  lease  and  release,  but  as  that  appears 
by  its  recital  to  be  in  pursuance  of  the  power  contained 
in  the  will  and  for  the  purpose  of  giving  efiect  to  the 
appointment  of  the  new  trustee,  if  that  appointment  was 
defective,  the  conveyance  also  must  be  inoperative. 

TiNDAL  C.  J.  In  this  issue,  in  an  action  of  cove- 
nant, the  question]  arises,  whether  the  immediate  and 
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next  reversion  of  the  premises  did  or  did  not  vest  in  the 
Derendant*  There  are  two  grounds  on  which  it  is  con* 
tended  that  the  reversion  in  question  did  not  vest  in  him: 
First,  it  is  said,  that  under  the  will  of  George  Adams  the 
interest  devised  to  the  trustees  was  not  a  legal  interest, 
but  was  executed,  at  least  in  part,  in  one  of  the  cestuique 
irvsts  s  secondly,  that  even  if  this  be  not  so,  the  power  to 
convey  conferred  on  the  surviving  trustee  has  not  betn 
well  pursued;  and  that,  therefore,  no  legal  estate  has 
passed  to  the  Defendant. 

With  respect  to  the  first  point,  it  depends  upon  what 
shall  appear  to  be  the  intention  of  the  testator  expressed 
upon  the  will;  and  we  cannot  give  full  effect  to  his 
intention,  unless  we  say,  the  use  is  executed  in  the 
trustees.  It  is  contended  that  if  the  legal  estate,  as  to 
any  part  of  the  premises,  be  not  in  the  trustees,  that 
would  be  sufficient  to  warrant  a  verdict  for  the  De* 
frndant;  assuming  that  position  to  be  correct,  for  the 
purpose  of  argument,  and  confining  our  attention  to 
the  portion  devised  to  the  testator's  son  George^  the 
words  are,  after  a  devise  of  the  whole  to  the  tmstees, 
-—  <^  upon  trust,  as  to  one  fourth  part  of  the  same,  to  pny 
to  or  permit  and  suffer  my  said  son  George  to  have  and 
receive  tho  clear  yearly  rents,  issues,  and  profits  thereof, 
for  and  during  the  term  of  his  natural  life;  and  from 
and  after  his  decease,  in  trust,  as  to  the  same  fourth 
part  for  the  eldest  or  only  son  (as  the  case  may  be),  of 
my  said  son  Geor^Cy  who  shall  be  living  at  his  decease, 
his  heirs  and  assigns ;  and  if  my  said  son  George  sbnll 
not  leave  a  son  surviving  him,  then  in  trust  for  such 
person  or  persons  as  at  the  decease  of  my  said  son 
George  shall  be  his  heir  or  heirs,  and  his,  her,  or  their 
heirs  and  assigns/' 

1 1  is  contended,  that  inasmuch  as  the  testator  uses  the 
worils,  **  shall  pny  to,  or  permit  and  suffer  my  said  son 
toliave  and  receive  the  rents,"  the  case  muslbegofenied. 
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by  the  decision  in  Doe  drm»  Leicester  v.  Biggs^  wliere 
upon  a  devise  in  trust  to  pay  unto,  or  else  to  permit  and 
suffer  the  teslator's  niece  to  receive  the  rents,  it  was 
held,  that  tlie  legal  estate  was  executed  in  the  niece. 

It  is  to  be  observed,  that  in  that  case  the  court  says, 
that  if  there  be  a  repn<^nancy,  the  first  words  in  a  deed, 
and  the  last  in  a  will,  shall  prevail;  and  that  ^'  for  want 
of  n  better  reason  "  they  were  forced  to  say,  that  that 
will  gave  the  estate  to  tiie  party  beneficially  interested. 
Here  the  words  are  not  precisely  the  same;  but  "to  per- 
mit and  suffer  my  said  son  to  receive  the  clear  yearly 
rents;"    the  trustees  were  themselves  to  pay  the  out* 
goings :  besides  which,  as  to  three  parts,  it  was  necessary 
the  trustees  should  take  the  le<ral  estate  for  the  protection 
of  Femes  covert;  Jones  v.  Lord  Say  and  Stle ;  and  it 
would  be  a  very  anomalous  construction  of  the  will  to 
sfl}',  that  the  use  was  executed  in  the  cesiuique  trml  as  to 
one  fourth  part,  and  in  the  trustees  as  to  the  other  three 
fourths.      How  could  we  reconcile  such  a  cotibtructinn 
with  the  ])ower  given  to  the  trustees  "  lo  deniihc  the  said 
devised  estates,  reserving  the  best  rent  that  can  be  had  ?'' 
If  George  were  in  possession  of  a  fourth,  how  couUI  the 
trustees  reserve  the  best  i*ent  for  the  whole  of  the  deviled 
premises?  The  testator  goes  on  :  —  '*  And  further,  during 
the  continuance  of  the  trust  hereinbefore  declared  of  and 
concerning  my  saiil  devised  real  estate,  out  of  the  rents, 
issues,   and  prc^fiis    thereof  to  pay    and    ilischarge   all 
outgoings,  for  taxes  or  otherwise,  in  reNpect  of  the  pre- 
mises, and  to  keep  the  premises  in  repair."     How  could 
they  effect  this,  if  a  fourth  part  were  in  the  possession 
of  another  person? 

Looking  at  the  will,  it  is  impossible  to  carry  into  effect 
the  intention  of  the  testator,  without  sayin*;,  that  the 
trustees  took  the  legal  estate  in  thewhole  of  the  premises* 

The  case,  therefore,  comes  within  the  rule  laid  down 
in  2  yVms.  Saund.  11.  (note):  —  **  So,  where  something 
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1835.  is  to  be  done  by  the  trustees  wliich  makes  it  necessary 
for  them  to  have  tlie  legal  estate,  such  as  payment  of 
the  rents  and  profits  to  another's  separate  use,  or  of  the 
debts  of  the  testator,  or  to  pay  rates  and  taxes,  and  keep 
the  premises  in  repair,  or  the  like,  the  legal  estate  is 
vested  in  them,  and  the  grantee  or  devisee  has  only 
a  trust  estate." 

Now,  when  the  testator  directs  the  trustees  to  pay  all 
outgoings,  and  gives  his  son  Ge^nge  the  fourth  part  of 
the  clear  rents,  what  is  that  but  giving  him  a  fourth  part 
of  the  residue  of  the  rents,  after  discharging  all  outgoings  ? 
I  think,  therefore^  that  the  trustees  took  the  legal  esUte 
in  the  whole. 

But  it  is  said,  that  the  reversion  does  not  vest  in  the 
Defendant,  because  he  takes  by  a  conveyance  under  a 
power,  and  the  power  has  not  been  duly  pursued* 
Perhaps,  upon  the  death  of  Ringham^  another  trustee 
should  have  been  appointed.  But  when  in  the  con- 
veyance to  Parker  it  is  reciteil,  that  Suter  had  refused  to 
act  further  in  the  trusts  of  the  will  of  G.  AdanSj 
deceased,  and  with  the  privity  and  approbation  of 
Catherine  Adams^  George  Adams,  party  thereto,  &&  he 
had  agreed  to  appoint  the  said  C.  JB.  Parker^  party 
thereto,  to  be  a  new  trustee,  in  the  place  and  stead  of 
Joseph  Binghanij  deceased;  and  when  it  is  witnessed,  that, 
for  the  purpose  of  vesting  the  freehold  messuages,  lands, 
tenements,  and  hereditaments  devised  by  the  will  of  the 
said  George  Adams^  deceased,  in  the  said  C  IL  Parker, 
his  heirs  and  assigns,  upon  the  trusts  therein  contained 
concerning  the  same,  the  said  Thomas  Suter,  by  and 
with  the  privity,  consent*  and  approbation  of  the  said 
C  Adams,  G.  Adams,  &c.  and  according  to  the  estate 
and  interest  of  him  the  said  T.  Sidcr  in  the  premises, 
under  and  by  virtue  of  the  said  recited  will  of  the  said 
G.  Adams,  deceased,  had  bargained,  sold,  and  released 
the  premises  to  the  said  C.  R.  Parker^  how  are  we 
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to  say  in  a  court  of  law,  that  because  Suier  neglected 
his  duty  and  failed  to  appoint  another  trustee,  no  interest 
passed  to  Parker  by  the  deed  which  has  been  executed  ? 
Stiier  cannot  say  fiihil  operatur^  and  the  cestuique  trusls^ 
being  all  parties,  are  equally  estopped.  I  am  satisfied 
that  the  conveyance  was  valid  at  law,  and  vested  the 
reversionary  interest  in  Parker. 

Park  J.  The  distinction  we  now  take  was  taken  by 
Sir  James  Mansfield^  in  Doe  v.  Biggs  i  and  in  Shapktnd 
Y.  Smiih  (a),  it  was  laid  down,  that  if  trustees  have  duties  to 
perform,  which  require  the  possession  of  the  fee,  the  fee 
b  vested  in  them.  In  Doe  v.  Biggs  they  had  no  such 
duties,  so  that  that  case  does  not  control  our  present 
decision.  Kcmick  v.  Beauclerk  (b)  proceeded  on  the  same 
principle,  and  the  rule  was  there  referred  to  in  argument 
by  Serjt  Williams. 

The  very  point  arises  on  the  will  now  before  us,  and  I 
see  no  reason  for  making  any  distinction  between  the 
four  separate  parts  of  the  property.  We  have  only  to 
see  whether  the  final  words  Me  applicable  to  the  whole^ 
for  they  tuve  almost  the  same  as  those  used  by  Serjt. 
Williams — *^to  pny  rates  and  taxes,  and  keep  the  pre- 
mises in  repair,  or  the  like." 

Gaselee  J.  This  case  differs  from  Doe  t.  Biggs  in 
many  particulars.  First  the  trustees  are  to  apply  the 
dearyesLTly  rents  to  the  use  of  the  several  cesiuique  Irusls. 
What  can  that  mean  but  the  clear  residue  after  defraying 
all  outgoings  ?  Secondly,  the  words  relied  on  in  Doe  v. 
Biggs  were  the  last  words  in  the  will ;  here  they  are  fol- 
lowed by  the  clause  which  requires  the  trustees  to  pay 
the  outgoings  out  of  the  whole  receipts,  and  to  keep  the 
estate  in  repair.  The  effect  of  leaving  the  legal  estate  as 
to  a  fourth  in  the  son  would  be  to  raise  a  squabble  every 

(«)  1  Bro.  C.  C.  75.  [h)  SB.S^P.  175. 
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time  repairs  were  to  be  clone.  Besides  this,  Parla-^  after 
accepting  a  conveyance  from  llie  trustee,  is  prccludtHl 
from  sayin»r  ilmt  he  had  no  tide  to  c<»nvt*y.  WliHlier 
or  not  a  court  of  cquuy  wouUi  order  another  truNtee  to  he 
appointed  we  need  not  say;  hut,  sttiin<r  in  actiurtof  law, 
we  are  bound  to  sny  tliat  the  legal  estate  was  in  the 
Defendant  at  the  time  of  the  action. 


BosANQUET  J.  The  question  is  did  the  legal  estate 
in  the  whole  vest  in  the  trustees,  or  was  it,  as  to  a  fuurtii, 
executed  in  George  Adams  P  The  terms  of  the  di&poM- 
tion  in  favour  of  George  Adams  resemble  those  in  Dfiev. 
Siggs*  The  terms  in  that  case  were,  a  trust  to  permit 
and  suffer  the  testator's  niece  to  receive  anil  take  the 
rents,  issues,  and  profits  of  the  estate  devised  to  the 
trustees:  and  if  the  disposition  to  George  Adams  had 
stopped  at  that  point,  il  would  have  been  difficult  to  dis- 
tinguish the  cases.  But  the  Chief  Justice  has  fKiintcd 
out  the  material  difference  occasioned  by  the  use  of  the 
word  clear  in  the  present  devise:  that  means,  lUecleiy 
residue  after  the  deduction  of  all  ontgoingf:.  According 
to  Sir  James  Mafisfield^  in  Ifoew  Biggs^  if  there  bean  ora- 
biguity  the  last  words  muse  prevail ;  and  in  that  case  the 
directions  to  permit  and  suffer  the  ccstuique  inist  to 
receive  the  rents  were  the  last  words  of  the  devise ;  ami 
those  words,  unrestrained,  would  give  the  legal  estate  to 
the  ccs'uiqtie  tmst.  In  the  present  will  those  words  are 
followed  by  many  other  directions;  and  amongst  ethers: 
by  directions  to  the  trustees  to  defray  charges  and  insike 
repairs.  How  could  they  do  that  uidess  they  had  the 
legal  estate?  It  seems  to  me,  therefore,  that  they  have 
in  respect  of  George  Adams's  shure  the  same  estate  which 
it  is  admitted  they  have  in  respect  of  the  shares  deviled 
to  the  females. 

Rule  dischargfJ* 


See    Playford     t.     Hoare,      v.  Moody ^  S  Bingh.  S.    Doe  ▼. 
S  Young  S^  Jer.  175,     Tennp     ScoU,  ^  Bingf^  505.    Doi  ▼• 
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Walbank,  5t  B.  S^  AM.  554. 
In  the  principal  case,  it  may^ 
perhaps,  be  considered  question- 
able whether,  if  the  legal  estate 
ill  one  undivided  fourth  part, 
had,  in  fact,  vested  in  the  son, 
G.  Adams,  the  objection  would 
not  rather  have  been  mere  mat- 
ter for  a  plea  in  abatement  far 
non -joinder  of  the  other  te- 
nants in  common,  than  ground 
of  variance;  see  Merceron  v. 
Dowson,  5B,5^C.  479- 

The  covenant  on  which  the 
above  action  of  White  v.  Parker 
was  brought,  was  a  covenant  by 
the  lessor  and  At>  assigns,  to 


pay  the  lessee  and  his  assigns 
for  trees  planted  and  buildings 
erected  during  the  term,  at  a 
valuation  to  be  made  by  two 
arbitfators  to  be  appointed  by 
the  lessor  and  lessee,  or  their 
assigns  respect ivtfly,  at  the  ex- 
piration of  the  lease.  It  seems 
to  have  been  taken  for  granted 
by  the  counsel  for  the  Defend* 
ant,  that  such  a  covenant  runs 
with  the  Jand :  as  to  whicli,  see 
Grey  v.  CuMertson,  4  DougU 
35l.;S  P.Z ChiUys J2e/>.482. 
and  Selywn's  Nisi  Prius,  tit 
Covenant,  sect  t. 


18S5. 

Whitb 
Parker* 


Smith  and  Another,   Assignees  of  Whalley, 
a  Bankrupt,  v.  Cuamer. 


J/»ri/ 24. 


TTPON  a  inotion   for  a  new  trial  on  this  cause,  one  A  trader,  in 

question  wns,  whelli«;r  certain  letters  written  by  the  «ro^"a««d 

circum- 
bankrupt,  Whalletf^  were  admissible  in  evidence  in  sup-  stances,  ah. 

port  of  an  issue  which  alleged  him  to  have  committed  an  sented  himself 
act  of  bankruptcy  on  or  before  the  5di  of  March,  1834.     J^^^^^^gS 

It  was  proved  that  in  December  and  January^  18S4,  of  February 
WAaliej/^as  in  embarrassed  circumstances,  with  an  execu-  ^  ^  9^^^ 
tion  in  his  house:  that  on  the  16lh  of  February  he  left  anlssue,  whe^ 
Stafford,  the  place  where  he   resided   and   carried  on  therhehad 
trade,  and  did  not  return  till  the  9th  of  March.  ^t^ofSnk-*" 

The  letters  in  question  were  written  by  him  on  the  ruptcy  on  or 

1 6th  oi  January  to  tlie  holders  of  two  bills  of  exchange,  ^f^^^  the  5th 

which  he  was  liable  to  be  called  on  to  pay  in  February,  ^^^  ^^^^ 

and  prayed  for  further  time.  written  hy 

him  on  the 
l6th  of  January  preceding,  asking  for  time  on  two  hills  of  exchange  payable  by 
him  in  FAruary,  were  received  in  evidence  to  shew  the  motive  of  hia  abtenoe. 
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1835*  Park  J^  before  whom  the  cause  was  tried,  received 

the  letters  as  declarations  by  the  bankrupt,  tending  to 
throw  light  on  the  cause  of  his  absenting  himself  from 
Stafford. 

A  verdict  having  been  found  for  the  Plaintiff^  Lndlaa 
Seijt.  moved  for  a  new  trial,  on  the  ground  that  those 
letters  were  inadmissible,  as  not  having  been  written 
at  the  time  of  the  bankrupt's  departure  from  Stoffori^ 
or  during  his  absence.  In  Lees  v.  Martin  (a),  the  decla- 
rations of  a  trader  made  shortly  after  an  absence^  were 
held  not  admissible  to  prove  such  absence  an  act  of 
bankruptcy. 

Declarations  of  the  bankrupt  are  only  admissible  in 
evidence  when  they  accompany  or  relate  to  the  act  of 
bankruptcy  to  be  proved. 

TiNDAL  C.  J.  I  think  these  letters  are  clearly  within 
that  class  of  evidence  under  which  the  conduct  and 
language  of  the  bankrupt  previous  to  bankruptcy  have 
been  received  in  proof  to  shew  the  effect  of  an  equivocal 
act.  They  were  evidence  to  go  to  the  jury  that  the 
bankrupt  was  a  needy  man ;  and  also  to  give  a  colour  to 
his  absence  from  Stafford. 

The  rest  of  the  Court  concurring,  the  rule  was 

Refostd. 

(a)  I  Moo.  S^  R^.2l0. 
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^  Passenger  t;.  B^^oK^s*   .  AprU^^. 

npO   this  aclion  of  assumpsii  on  a  special  contract  A  defence  on 

between   a  timber  merchant  and  a  builder,  the  *eK"^onndof 

.      .  wmt  of  con- 

Defendant  pleaded  that  he  did  not  promise  in  manner  nderation  for 

and  form  as  the  declaration  alleged.  "»  agreement 

At  the  trial  before  Tindol  C.  J.,  the  Defendant's  coun-  proyed  under 

sel  proposed  to  prove  by  evidence  dehors  the  contract  the  plea  of 

that  there  was  no  consideration  for  the  agreement     But  ^  «««^^ 
The  learned  Chief  Justice  rejected  such  evidence,  as    /^^^^  /,^^  /  /^ 

not  admissible  under  this  plea :  and 

A  verdict  having  been  found  for  the  Plaintifl^ 


Talfourd  Serjt.  moved  for  a  new  trial,  on  the  ground   t^.^.l  ..      /  ^.^,^ 


that  in  contemplation  of  law  the  consideration  for  a  pro- 
mise is  parcel  of  the  promise,  and  therefore,  if  there  be 
no  consideration,  there  is  in  law  no  promise:  so  that  the 
evidence  in  question  was  strictly  relevant  to  establish  the 
proposition,  that  the  Defendant  did  not  promise.  Thus, 
according  to  the  example  given  in  the  rules,  HiL  4  fV.  4. 
jf^sumpsit,  1. — <*  In  an  action  on  a  warranty,  the  plea  of 
turn  assumpsii  will  operate  as  a  denial  of  the  fact  of  the 
warranty  having  been  given  upon  the  alleged  consider- 
ation, but  not  of  the  breach.'' 

TiNDAL  C.  J.  The  third  example  applies  more  closely 
to  the  present  case: — ^*All  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  dischar^, 
but  those  which  shew  the  transaction  to  be  either  void 
or  voidable  in  point  of  law,  on  the  ground  of  fraud  or 
otherwise^  shall  be  specially  pleaded." 

Upon 


/:^/^'^/j^  / 
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18S5.  Upon  this  ground  we  cannot  grant  the  rule  for  a  new 

—^^       trial. 
^^"•"'«'»  Rule  refused. 

V. 

Baookes. 

Talfourd  then  moved  for  ond  obtained  a  rule  nisi  upoo 
another  matter  dis>cIosed  in  an  affidavit. 


AprU25. 


Esquire  Dukes  v.  Gostlinc. 


Plaintiff  de- 
clared^ that 
he  was  pos- 
aessed  of  a 
close  and 


the  time  of 
the  grievance 
complained 
of^  was  pos- 
sessed of  a 
dose  used  as 
a  private 
road,  adjoin 


nnHE  declaration  stated,  that  Defendant  demised 
to  the  Plaintiff,  for  a  term  not  yet  expired,  among 
other  things,  a  certain  close  of  land,  and  a  pond  full  of 
water  in  and  upon  the  said  close,  situate  in  the  parish 
^fendant  at  ^^^^^S^^^  *"  ^'*^  county  of  Middlesex.  That,  at  the  time 
of  committing  the  grievance  by  the  Defendant  therein- 
after mentioned,  the  PlainiiflT  was  and  still  is  under  and 
by  virtue  of  the  said  demise  lawfully  possessed  of  the 
said  close  of  land,  with  the  appurtenances,  situate  as 
aforesaid,  and  of  the  said  pond  full  of  water  in  and 
upon  the  said  close :  that  the  Defendant,  before  and  at 

ing  Plaintirs  ^i,g  ^^^^  ^f  jj^^  committing  the  grievance  thereinafter 

close  and  . 

pond ;  and       mentioned,  was  possessed  of  a  certain  close  of  land,  used 

that  Defend-  and  employed  by  the  Defendant  as  a  private  road^  and 
fdlynaa^  in  "^j^*"*"g  ^^^  said  close  of  land  of  the  Plaintiff,  and  the 
his  said  dose^  said  pond  full  of  water  in  the  said  close ;  nevertheless, 

used  as  a  pii-  ^^g  Defendant,  contriving  and  intending;  to  injure,  pre- 
vaieroad,  a      ...  ,  .  ,     1,  .     .«.        ,         ,       .      ,.       r 

sewer  near  to  judice,  and  aggrieve  the  Plamtilf,  and  to  deprive  him  ot 

the  Plaintiff's  the  use  and  benefit  of  the  said  pond  full  of  water,  whilst 
continued  the  ^®  Plaintiff  was  so  possessed  of  the  said  pond  of  water, 
sewer  for  a 
long  time,  and  thereby  daring  all  that  time  diverted  the  water  of  the  pond : 

Held^  that  the  allegation  that  the  Defendant's  close  was  used  as  a  private  road 
at  the  time  of  making  the  sewer  was  surplusage^  which  it  was  not  incumbeot 
on  the  Plaintiff  to  esUblish  in  proof. 
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to  witf  on  tlie  Ist  of  May  18dS,  and  on  divers  other  1885. 
days  and  times  between  that  time  and  the  time  of  the  com- 
mencement of  the  suit  of  the  Plaintiff  against  the  Defend- 
ant in  that  behalf,  wrongfully  and  injuriously  cut,  dug, 
and  made  in  his  said  close  used  as  a  private  road  as  afore- 
said, a  certain  large  sewer,  close  to  and  adjoining  the 
said  close  and  the  said  pond  of  water  of  the  Plaintiff, 
and  kept,  and  continued,  and  caused  to  be  kept  and 
continued  the  said  sewer  adjoining  to  the  said  close  and 
pond  of  water  of  the  Piainiiff  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto;  and  thereby  during  all 
the  time  aforesaid  wrongfully  drew  off  and  diverted 
large  quantities  of  the  water  of  the  said  pond ;  and  the 
Plaintiff  thereby,  for  want  of  sufficient  water  in  the  said 
pond,  could  not  during  that  time  use,  occupy,  and  enjoy 
his  said  close  and  his  said  pond  full  of  water,  as  he  other- 
wise might,  could,  and  would,  and  ought  to  have  done : 
to  the  Plaintiff's  damage  of  1000/.  * 

Plea,  general  issue. 

It  appeared  at  the  trial  that  the  Plaintiff,  a  cattle 
keeper,  being,  as  lessee  of  the  Defendant,  in  possession 
of  a  field  with  a  pond  in  it,  the  Defendant,  in  AprU  1833, 
obtained  permission  of  the  Plaintiff  to  fill  np  a  portion 
of  the  pond  for  the  purpose  of  making  a  road  to  the 
Defendant's  house.  The  permission  was  given  on  con- 
dition of  the  Defendants  abating  10/.  of  the  Plaindff^'s 
rent»  and  leaving  a  sufficient  supply  of  water  for  the 
PlaintifPs  cattle. 

Before  constructing  the  road,  the  Defendant  built  a 
sewer  to  carry  off  the  surplus  water  of  the  pond  in  rainy 
seasons.  This  sewer  ran  from  the  south  side  of  the 
pond  into  n  drain  cut  through  a  field  of  the  Defendant's 
on  the  north  side ;  and,  after  the  sewer  was  completed, 
the  road  was  carried  over  it  through  the  northern  ex- 
tremity of  the  pond. 

The  depth  of  the  pond  when  full  did  not  exceed 
yoL«  I.  R  i^ 
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two  feet  B!fkd  a  half ;  its  ordinary  depth  wa$  dghteen 
inches* 

In  order  to  build  the  sewer^  the  Defendant  was  obliged 
to  drain  the  pond  dry ;  and,  according  to  the  Plaintiff's 
witnesses,  it  never  again  contained  a  sufficient  supply  of 
water  for  his  cattle,  notwithstanding  the  Plaintiff  had 
puddled  the  bottom  to  prevent  leakage,  and  at  tlie  head 
of  the  sewer  bad  erected  a  cylinder  two  feet  and  a  half 
high,  with  a  grating  at  the  top,  so  that  no  water  could 
enter  the  sewer  till  it  was  two  feet  and  a  half  deep  in 
the  pond. 

The  Defendant  ascribed  the  desiccation  of  the  pond  to 
the  accident  of  two  dry  summers;  and  his  counsel  ob* 
jected  tliat,  as  the  sewer  was  made  before  the  road,  the 
injury  proved  did  not  correspond  with  the  injury  de* 
scribed  in  the  declaration. 

A  verdict  was  found  for  the  Plaintiff,  with  leave  for 
the  Defendant  to  move  to  set  it  aside,  and  enter  a  noDsiiit 
instead,  if  the  objection  should  be  foynd  available. 


Spaniie  Serjt.  having  obtained  a  rule  nisi  accordioglyi 

BjfUs  shewed  cause.  The  objection  is  without  weight, 
because,  although  the  defendant's  road  not  having  been 
constructed  till  after  the  sewer,  he  could  not  have  cut  the 
sewer  in  his  close  used  as  a  road^  as  alleged  in  the  de* 
claration,  yet,  the  time  when  the  close  was  used  as  a 
road  not  being  specified,  it  must  be  taken  to  be  at  the 
time  of  commencing  the  action,  and  then  the  allegation 
would  be  correct,  viz.,  that  the  Defendant  wrongfully 
made  a  sewer  through  a  close  of  the  Defendant,  which  at 
the  time  of  commencing  the  action  was  used  as  a  road. 

In  Sir  N.  Poinfs  case  (a),  in  an  indictment  for  a  forcible 
entry,  it  was  laid,  that  such  a  day  and  year  the  Defend- 
ant entered  into  such  land,  existens  liberum  tenmoM^ 


(a)  O9.  </ac.  214. 
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of  J.  B.J  pnd  with  force  expelled  him;  and  JQdgzpent  1895* 
was  reversed,  for  not  saying  ad  tunc  existois^  for  it  might 
be  the  freehold  of  J.  B.  at  the  time  of  the  indictment, 
and  not  at  the  time  of  the  entry.  That  was  confirmed 
in  Bridges  case,  {a)  So  in  Rex  v.  Somerton  (i),  an  in- 
dictment charged  that  A,  B.y  on  a  certain  day,  being 
the  servant  of  J,  H.,  one  gold  ring  then  and  there 
being  in  the  possession  of  J.  iif.,  and  being  his  goods 
and  chattels,  feloniously  did  steal:  It  was  held  that 
the  fair  import  of  the  charge  was,  that  A»  B.  was  the 
servant  of  J.  H.  at  the  time  when  the  theft  was  com- 
mitted. To  the  same  effect  is  Rex  v.  Ward,  (c)  At  all 
events,  the  sewer  is  a  continuing  nuisance;  and  the 
plaintiff  may  recover  for  the  continuance,  notwithstand- 
ing he  may  have  misdescribed  the  premises  at  its  com- 
mencement. 

Secondly,  the  Defendant's  close  of  land,  being  de- 
scribed by  its  abuttals  as  adjoining  the  Plaintiff's  close 
and  the  pond  in  it,  the  iise  the  Defendant  made  of  his 
close  is  immaterial,  and  may  be  rejected  as  surplusage, 
or  might  have  been  amended  at  the  trial,  or  now :  Hill 
V.  Salt,  (d) 

Thirdly,  by  the  new  rules  of  pleading,  the  Defend- 
ant, in  an  action  on  the  case,  by  pleading  not  guilty  to 
the  principal  charge,  must  be  taken  to  have  admitted  all 
matters  of  inducement. 

Spankie  and  Kfundes  in  support  of  the  rule.  The 
charge  is,  depriving  the  Plaintiff  of  his  water  by  digging 
through  tlie  Defendant's  close  used  as  a  road ;  ^d, 
whatever  occasioned  the  loss  of  the  water,  it  was  not 
digging  through  the  Defendant's  road.  Not  guilty, 
therefore^  was  the  only  plea  to  a  charge  conceived  in 
such  terms;  and  though  that  plea  should,  under  the 
new  rules,  be  held  to  involve  an  admission  of  matters  of 

(a)  Cro.  Joe.  6^9.  (c)  8  Ld.  Raymd.  1461. 

\h)  7  J.  *  p.  4£3.  (d)  2  Cr.  S^  Mee.  420. 
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1885.  inducement,  still  it  leaves  the  Plaintiff  to  establish  the 
grievance  he  alleges,  that  is,  the  drawing;  off  his 
water  by  a  cut  through  the  DeFendnni's  road.  The 
GosTLSfo.  shewing  that  the  water  had  been  drawn  off  by  any 
other  cut  would  not  have  established  that  allegation. 
The  cases  in  Cro.  Jac.  only  decided  that  an  indictment 
was  insufficient  for  want  of  the  word  ad  tunc^  but  in  this 
declaration  it  is  expressly  alleged,  that,  at  the  time  of 
the  grievance,  the  Defendant  used  his  close  as  a  road, 
and  that  he  injured  the  Plaintiff  by  cutting  a  sewer 
through  the  said  close;  that  is,  the  close  used  as  a  road 
at  the  time  of  the  grievance.  'Rex  v.  Somerton  is  in 
favour  of  the  Defendant. 

There  is  a  further  variance  in  the  allegation  of  ihe 
means  by  which  the  water  was  withdrawn.  Accordinj^ 
to  the  evidence,  it  was  not  withdrawn  by  the  sewer,  but 
previously,  and  in  order  to  the  construction  of  the 
sewer.  As  to  the  supposed  continuance  of  the  nuisance, 
the  grating  of  the  sewer  was  at  such  a  height  as  to  pre- 
vent the  improper  escape  of  water  after  the  sewer  had 
been  once  built. 

TiNDAL  C.  J.  In  this  case  the  Defendant  relies  on 
two  objections: — first,  a  misdescription  of  the  grievance 
of  which  the  Plaintiff  complains ;  secondly,  a  variance 
in  another  material  point,  namely,  that  the  pond  w;is 
not  emptied  by  the  sewer,  but  in  order  to  the  construc- 
tion of  a  sewer  for  the  protection  of  the  road  which  the 
Defendant  was  permitted  to  make. 

It  appears  to  us  that  the  Defendant  has  been  an- 
swered. The  declaration  states,  that  while  the  Plaintiff 
was  possessed  of  his  close  and  pond,  the  Defendant 
wrongfully  and  injuriously  cut  and  made  in  his  clo^e 
used  as  a  private  road,  a  certain  large  sewer  adjoining 
the  close  and  the  pond  of  the  Plaintiff.  But,  by  way  of 
inducement,  the  Plaintiff  says,  that  ^before  and  at  the 
time  of  committing  the  grievance,  the  Defendant  was 
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possessed  of  a  close  of  land  used  by  the  Defendant  as  a  18S5. 
private  road,  and  adjoining  the  Plaintiff's  close  and 
pond  ;  and  this  gives  rise  to  the  first  head  of  objection, 
that  the  Defendant's  close  was  not,  according  to  the 
language  of  the  declaration,  used  as  a  road  at  the  time 
the  pond  was  emptied,  nor  till  after  the  sewer  was 
built  The  language  is  indeed  equivocal ;  but  it  might 
be  open  to  the  plaintiff  to  explain  the  ambiguity  by 
evidence,  and  to  shew  at  what  time  the  close  was  used 
as  a  road,  whether  at  the  time  of  the  injury,  or  at  the 
commencement  of  the  action.  However,  without  de- 
ciding that  point,  it  is,  at  all  events,  clear  that  the  alle- 
gation is  immaterial,  and  does  not  relate  to  the  gravamen 
of  the  action.  What  has  it  to  do  with  the  wrongful 
act  of  the  Defendant,  or  the  measure  of  damages  which 
the  Plaintiff  is  entitled  to  claim,  whether  the  Defendant 
used  his  close  as  a  road,  an  orchard,  or  a  garden  ? 

If  the  whole  of  the  inducement  had  been  omitted,  the 
declaration  would  have  been  as  well  without  it;  we 
cannot,  therefore,  allow  it  to  be  turned  to  the  defeat  of 
the  Plaintiff's  claim.  Nor,  under  the  new  rules  of 
pleading,  is  it  open  to  the  Defendant  upon  this  record 
to  take  the  objection ;  for  the  general  issue,  not  guilty, 
denies  only  the  commission  of  the  injury,  and  not  the 
matters  of  inducement. 

Then  comes  the  second  objection,  that  the  declar- 
ation alleges  the  pond  to  have  been  emptied  by  the 
Defendant's  making  a  sewer,  whereas  the  evidence  shews 
it  to  have  been  emptied  by  the  steps  taken  preparatory 
to  making  the  sewer. 

But  the  Plaintiff  complains  not  only  of  the  emptying 
of  the  pond,  but  of  its  continuing  empty  in  consequence 
of  what  the  Defendant  has  done ;  and  it  is  clear,  accord- 
ing to  the  evidence,  that,  since  the  trench  for  the  sewer 
was  dug,  the  water  has  never  risen  to  its  usual  level. 
We  think,  therefore,  that  the  rule  for  entering  a  nonsuit 
must  be  discharged. 

n  n  3 
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GAselec  J.  If  it  were  necessary  to  express  oh  ot)inion 
as  to  the  time  when  the  Defendant's  close  is  alle;^  to 
have  been  used  as  a  road,  I  should  say  the  declaration  ex- 
presses the  time  when  the  grievance  was  committed ;  bat 
it  is  not  necessary  to  decide  this,  for.  under  the  new  rules 
the  Defendant,  having  pleaded  only  the  general  issae,  il 
precluded  from  objecting  to  matters  of  inducement. 


Park  J.  concurred. 


Rule  discharged. 


BoHAKQUET  J.  WBS  absent^  in  the  capacity  of  Commis- 
sioner of  the  Great  Seal. 


April  2S. 

Illegality  of 
ccniideration 
must  be 
pleaded  spe- 
cially as  a 
defence,  not 
only  where 
the  express 
contract  on 
which  a 
Plaintiff  suet 
is  illegal,  but 
also  where 
illegal  ser. 
vices  having 
been  per- 
forined^  no 
contract  to 
pay  for  them 
can  be  im« 
plied. 


Potts  v.  Sparrow. 

TPHE  Plaintiff,  an  attorney,  sought,  in  this  action  of 
assumpsit^  against  Sparrow^  to  recover  his  bill  of  costs 
for  preparing  an  a^^reement, — by  which  Jane  Stanley^  the 
administratrix  of  Thomas  Stanley^  transferred  to  Sparrow 
her  right  to  sue  John  Jones  upon  an  engagement  entered 
into  by  him  with  Thomas  Stanley^  and  authorised  iS^r- 
rao)  to  sue  Jones  in  her  name, — and  also  the  costs  of  the 
action  of  Stanley  v.  Jones  (see  anti^  7  Bingh.  369.),  which 
the  Plaintiff  P(7//5  conducted  for  Sparrow  in  Jane  Stanla^s 
name,  and  which  failed,  on  the  ground  that  the  ngree- 
ment  between  Thomas  Stanley  and  Jones  was  void  for 
maintenance. 

The  Defendant  Sparrow  pleaded  nofi  assumpsit  only. 

A  verdict  was  obtained  for  the  Plaintiff  Potts^  widi 
leave  for  the  Defendant  Spancjo  to  move  to  enter  a 
nonsuit  instead,  on  the  ground  that  Potts  could  aoC 
recover  for  services  rendered  in  transferring  an  illegal 
contract,  and  in  conducting  an  action  on  such  a  contract; 
and  a  rule  nisi  having  been  obtained  accordingly. 
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Qmtynt  who  shewed  cause,  contended  first,  that  under 
the  tieW  rules  this  objection  ought  to  have  been  pleaded 
specially,  and  could  not  be  advanced  under  the  general 
issue;  the  less  so,  as  some  kinds  of  maintenatice  are 
not  illegal :  Per  Lord  Eldon  in  fVallis  v.  Duke  of 
Portland,  [a) 

The  Court  here  called  upon 

Tal/aurd  Seijt.  and  Datoling^  for  the  Derendant.  Bftht 
new  rule  *'all  matters  in  confession  and  avoidance,  include 
ing  not  only  those  by  way  of  discharge,  but  those  which 
shew  the  transaction  to  be  either  void  or  voidable  in 
point  oflaw,  on  the  ground  of  fraud  or  otherwise,  shall 
be  specially  pleaded :  e.  gr.  illegality  of  consideration.** 
The  illegality  which  under  this  rule  is  to  be  pleaded  in 
avoidance,  is  illegality  in  the  contract  which  is  the  subject 
of  an  action;  but  no  contract  arises  in  respect  of  services 
performed  in  furtherance  of  an  illegal  agreement.  The 
law  does  not  recognise  the  existence  of  such  services. 
In  an  action  on  the  vitious  agreement  itself,  the  objection 
of  maintenance  could  only  have  been  raised  by  plea. 
But  the  PlaintiiF  here  seeks  to  recover  of  the  Defendant 
in  respect  of  services  rendered  to  enforce  the  illegal 
agreement.  The  illegality,  therefore,  of  which  the  De* 
fendant  would  avail  himself,  is  not  the  illegality  of  an 
agreement,  but  illegality  in  the  conduct  of  the  Pkintiff 
which  excludes  the  presumption  of  any  contract  between 
him  and  the  Defendant  He  could  only  plead,  therefore, 
the  general  issue,  that  no  contract  existed.  If  the  court 
sees  that  the  conduct  of  a  plaintiff  is  illegal,  they  will 
refuse  to  assist  him,  whether  the  defendant  points  out 
the  illegality  or  not;  as  in  the  case  of  the  highwayman, 
who  filed  a  bill  against  his  companion,  for  an  account  of 
the  proceeds  of  their  joint  exploits  on  Houndcm  Bkutk. 

(o)  3  Fm.  494. 
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TiNDAL  C.  J.  That  argument  would  apply  where  a 
transaction  is  affected  with  usury  or  any  other  illegality ; 
and  yet  1  never  beard  that  if  the  defendant  omits  to  avail 
himself  of  the  fact,  the  court  is  to  go  on  and  discover  it 
for  him.  The  question  here  is,  whether  under  the  new 
rule  the  defendant  should  have  pleaded  the  alleged  ille- 
gality in  order  to  avail  himself  of  it  in  defence  to  this 
action.  It  has  been  very  acutely  put  by  the  learned 
Serjeant  that  the  rule  applies  only  to  cases  where  die 
illegality  is  in  an  agreement  which  forms  the  subject  of  a 
suit,  and  not  to  cases  where  the  claim  is  in  respect  of 
illegal  services,  which  the  employer  cannot  be  called  on 
to  pay  for ;  the  existence  of  which  b  not  recognised  by 
the  law;  and  on  which,  therefore^  not  even  an  implied 
contract  can  arise.  But  there  are  many  cases  in  which 
the  claim  in  respect  of  services  performed,  or  goods 
delivered,  would  be  plainly  illegal,  and  as  such  would 
impose  on  the  defendant  the  necessity  of  pleading  the 
illegality,  although  no  express  contract  would  be  proved 
at  the  trial. 

Here  the  defendant  relies  on  the  illegality  of  the  con- 
tract, and  he  ought  to  have  put  on  the  record  that  the 
several  acts  in  respect  of  which  the  plaintiff  seeks  to 
recover  were  illegal. 


Park  J.  It  is  not  now  competent  to  a  Defendant  in 
an  action  of  assumpsit  to  rely  on  the  illegality  of  the 
transaction  without  putting  it  on  record ;  and  that,  whe- 
ther the  illegality  arise  on  a  sutute  or  at  common  law. 
I  am  not  prepared  to  say  that,  where  there  is  no  such 
plea,  a  judge  would  not  be  bound  toprevent  any  questions 
leading  to  such  a  defence. 


Gaselee  J.  and  Vaughan  J.  concurred. 

Rule  disdiarged. 
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Davies  and  Wife,  Demandants;  William     Aprii27,^8. 
Selby  Lowndes,  Tenant, 

Y'HOMAS  DAVIES  and  Elizabeth  his  wife,  by  their  T.J.  Selby, 

attorney,  demanded  against  William  Selby  L(mndes  ^^^^^^^  ^f 

certain  manors  in  the  county  oF  Buckingham ^  contain-  his  own  name, 

ing,  divers,   to  wit,  5000   acres   of  arable  land,  &c.,  ^®^  ^ 
®  property  to 

and  divers,  to  wit,  500  messuages,  500  buildings,  &c.,  hb  right  and 

with   the  rights,  members  and   appurtenances  to  the  lawful  heir 

said  manors  belonging;  and  also  50  other  messuages,  ^homhedi- 

&c.,  with  common  of  pasture  thereunto  belonging  and  rected  adver- 

appertaining,  situate  and  being  in  the  several  parishes  ?f^™S^l^  \ 

of  Whaddon^   Great  Horvsood^   Little  Norwood^    Tot-  chargetl  with 

tenhoey  Sltenleifj  Great  Lijnford^  Murdey^  and  Blelchley,  legacies  to  he 

and  the  rectory  of  Tottenhoe^  with  the  appurtenances  months  irfter* 

in  the  county  of  Buckingham^  which  the  said  Thomas  testator's 

Davies  and  Elizabeth  claimed  to  be  the  right  and  in-  ^^^^l  ?°^ 

hentance  of  her  the  said  Elizabeth^  —  by  writ  of  our  found,  to  W. 

lord  tlie  King  of  right;  and  thereupon  said,  that  Thomas  L.,  on  con- 

James  Selby  deceased,  whose  heir  the  said  Elizabeth  is,  ^jhanced^his 

was  seised  of  the  tenements  aforesaid,  with  the  appur-  nametOi9«%. 

tenances  in  his  demesne  as  of  fee  and  right,  in  the  time  ^,  '^®  ""^ 

r  ..•<•▼<■  ^  1     Sii  .    11       Tr-       of  his  mother 

of  peace,  m  the  time  of  Lord  George  the  Third  late  Kmg  j^^j  grand- 

of  Great  Britain^  within  sixty  years  next  before  the  com-  mother,  the 

mencement  of  this  suit,  by  taking  the  esplees  thereof,  to  ^^y^'jei^. 

the  value  of,  &c. ;  and  the  said  Thotnas  Davies  and  Eliza^  tions,  to 

bclh  his  wife  further  said,  that  the  said  Thomas  James  J^^®°J  ^«  ^^\ 

Selby  died  so  seised  of  the  tenements  aforesaid  with  the  Held,  that  by 

appurtenances,  without  leaving  any  heir,  save  and  ex-  his  lawful 

cept  Erasmus  Uoyd  thereinafter  mentioned ;  that  the  said  ^^  ^^j^  ^^  ^^^ 

Thomas  James  Selby  was  the  son  and  heir  of  James  Selby  blood  of  the 

Selby^j  and 
that  none  such  being  found,  the  property  belonged  to  W^.  X. 
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i6S5.        who  died  without  any  other  issue  of  his  body,  and  witb- 
"  out  having  any  heir  save  and  except  the  said  Thorns 

Wife         Jorf^s  Selby ;  that  the  said  James  Selby  was  the  son  and 
Pemandtiitt ;  heir  of  James  Selly^  the  grandfather  of  the  said  Thomi 
I^wNDKs,     James  Selby  s   which   said   last-mentioned  James  Sdly 
also  died  without  having  any  heir  save  and  except  the 
said  first-mentioned  James  Selby^  and  which  said  Jamn 
Selby  secondly  mentioned  was  the  son  and  heir  of  Tkmiuts 
Selby^  by  Mary  his  wife,  theretofore  Mary  Uoydf  which 
said  Thomas  Selby  died  without  other  issue  of  his  bodyi 
and  without  any  other  heir  by  the  said  Mary  than 
the  said  James  Selby^  secondly  above  named:  and  the 
said  Thomas  Davies  and  Elizabeth  his  wife»  further  said) 
tliat  the  said  Mary^  the  mother  of  the  said  James  Selly, 
secondly  above  named,  in  her  lifetime  and  at  the  time  of 
her  death,  was  the  daughter  of  jUban  Uoyd  and  Mary 
his  wife ;  that  James  Uoyd  was  the  son  and  heir  of  the 
said  Alban  Uoyd  by  the  said  Mary  his  wife;  and  also 
tlie  brother  of  the  said  Mary  the  wife  of  the  said  Thomas 
Selby ;  that  Evan  Uoyd  was  the  son  and  heir  of  the 
said  James  Uoyd  i   that    fVilliam  Uoyd  was  the  soo 
and  heir  of  the  said  Evan  Uoyd ;   and  that  Erasmus 
Uoyd  was  the  son  of  George  Uoyd  who  was  the  son  of 
the  said  James  Uqydi  and  which  said  Erasmus  was  the 
cousin  and  heir  of  the  said  fVilliam  Ucydf  and  that  upon 
and  at  the  time  of  the  death  of  the  said  Thomas  James 
Selby,  who  died  so  seised  without  issue  as  aforesaid,  the 
right  of  the  tenements  aforesaid  with  the  appurtcf&ances 
descended  from  the  said  Thomas  James  Selby  to  the  said 
Erasmus  Uoyd  as  the  cousin  and  heir  as  aforesaid  of  the 
said  Thomas  James  Selby f  who  died  so  seised  as  aforesaidt 
That  from  the  said  Erasmus  Lloyd^  tlie  right  of  the  tene- 
ments aforesaid  with  the  appurtenances,  upon  his  death, 
descended  to  and  upon  John  Uoyd  as  the  son  and  heir 
of  the  said  Erasmus  Uqyd^  and  from  the  said  John  Uv^ 
the  right  of  the  said  tenements  with  the  appurtenance^ 
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upon  his  d^th  descended  to  Catherine^  Frances^  and  one       1^95. 

other  Mary  as  the  daughters  and  co-heirs  of  the  said  John       ^^ — ' 

Uoydi  and  from  the  said  Catherine  Uoydvsho  married  ^^^^^^ 

Thomas  Jidian^  upon  her  death  all  her  part  of  and  in  the  D^Kndants; 

said  right  which  came  to  her  as  co-heir  as  aforesaid  de-     Lowkdm, 

TenaBt 
scended  to  and  upon  the  said  Elizabeth,  who  was  wife 

as  aforesaid  of  the  said  Thomas  Daxnesj  as  the  daughter 
and  heir  of  the  said  Catherine :  and  afterwards,  upon 
the  death  of  the  said  Frances  all  her  part  of  and  in  the 
said  right  which  came  to  her  as  aforesaid,  descended  to 
and  upon  the  said  last-mentioned  Mary  and  Elizabeth 
as  the  sister  and  niece  respectively,  and  co-heirs  of  the 
said  Frances.  And  afterwards  upon  the  death  of  the 
said  last-mentioned  Mary,  all  her  part  of  and  in  the 
said  right  which  came  to  her  as  aforesaid,  descended 
to  and  upon  the  said  Elizabeth  as  the  niece  and  co-heir 
of  tlie  said  last  mentioned  Mary  ;  which  said  Elizabeth 
thereupon  and  before  the  commencement  of  this  suit 
became  and  was  entitled  to  the  whole  of  the  said  tene- 
ments with  the  appurtenances  as  such  heir  and  cousin 
of  the  said  Thomas  James  Selby  as  aforesaid ;  and  which 
said  Thomas  Davies  and  Elizabeth  his  wife  now  demand 
the  same,  and  that  such  is  their  right  they  ofier,  8cc. 

Plea,  general  issue. 

The  cause  was  tried  at  bar. 

Talfourd  Serjt.,  Sir  W.  Folletty  and  E.  V.  Williams,  for 
the  Demandants* 

The  Attomey'General  Sir  John  Campbell,  Kelly,  and 
J?.  V.  Richards,  for  the  Tenant. 

The  four  knights,  girt  with  their  swords,  and  the  other 
twelve  recognitors  having  entered  the  jury-box,  Sit  John 
Campbell,  after  six  or  seven  of  them  had  been  sworn, 
tendered  the  demi  mark. 
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Talfourd  objected  that  it  ought  to  have  been  tendered 

before  any  of  the  recognitors  had  been  sworn.  The  Court, 

^^w"f  ^^    however,  ordered  the  trial  to  proceed,  postponing  tbe 

Demandants;  discussion  of  the  objection  to  a  future  opportunity,  and 

LowNDBs^     the  rest  of  the  recognitors  were  sworn. 
Tenant. 

£.  V.  IVilliqm,  on  the  part  of  the  Demandants,  Laving 
then  opened  the  pleadings, 

Sir  Jofm  Campbell^  on  the  part  of  the  Tenant,  claimed 
to  hold  the  property  under  the  will  of  Thomas  James 
Selby,  of  Whaddofif  in  Buckinghatnshiref  who  was  an 
orphan  at  eleven  years  of  age,  and  died  on  the  7th  of 
December  1772,  unmarried.  The  Demandant's  writ  was 
sued  out  on  the  6th  of  December  1832. 

Thomas  James  Selbtff  by  his  will,  bearing  date  August 
10th  1768,  and  duly  attested,  among  other  matters,  gave 
and  devised  as  follows :  —  "To  my  rigid  and  Unvful  heir 
at  law  (for  the  better  finding  out  of  whom  I  direct  adver- 
tisements to  be  published  immediately  after  my  decease  in 
some  of  the  public  papers),  all  my  manors,  lands,  &c,  in 
Buckinghamshire — [in  the  will  particularly  described], — 
to  hold  the  aforesaid  manors,  &c.,  to  my  heir  at  loTc,  his 
heirs,  executors,  administrators,  or  assigns  for  ever,  sub- 
ject and  chargeable  nevertheless  with  the  payment  of  alt 
my  just  debts,  funeral  charges,  bonds,  annuities,  and  all 
legacies  hereinafter  mentioned :  that  is  to  say — [among 
other  legacies], — to  my  cousin  Temperance  Bedford  I  give 
1 000/.;  to  Mr.  Frankh^n,  who  married  Miss  Elizabeth  IVelh^ 
I  give  1000/. ;  and  to  Miss  Nelljtf  Wells  and  Mrs.  Franklvn 
(late  Catheriiie  Wells)  I  give  1 00/.  each ;  to  Mrs.  Ann  Kevt, 
sister  to  Temperance  Bedford  before  mentioned,  1000/. 
All  which  debts,  together  with  all  which  legacies,  funeral 
charges,  and  appointments,  I  do  hereby  order  and  direct 
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to  be  paid  by  the  said  heir  at  law,  his  heir,  executor,  or  18S5. 
assigns,  within  twelve  months  after  my  decease;  but 
should  it  so  happen  that  no  heir  at  law  is  found,  I  then  ^^^^ 
do  hereby  constitute  and  appoint  William  Loimdes  Esq.,  Demandants; 
of  fVinslaw,  in  the  county  of  Buckingham^  and  now  Major  Lowndes, 
in  the  Militia,  my  lawful  heir,  on  condition  he  changes 
his  name  to  Selbij :  and  I  give  the  estates,  and  all  the 
manors  before  mentioned,  together  with  all  rights,  here- 
ditaments, members  and  appurtenances  before  mentioned, 
to  the  aforesaid  WiUiam  Lowndes^  subject  to  and  charge- 
able nevertheless  with  all  the  legacies,  annuities,  debts, 
funeral  charges,  and  other  charges  before  mentioned. 
Next  I  give  and  bequeath  all  my  tenements  or  messuages, 
with  their  appurtenances  tiiereto  belonging,  situate  and 
being  in  Sf.  CieinejU's  church-yard,  in  the  parish  of  Si. 
Ciemenfs  Da?iesy  Ijondon ;  and  also  all  those  my  mes- 
suages, farms,  lands  and  tenements,  tithes  and  heredi- 
taments, and  premises,  with  every  of  their  appurtenances, 
situate,  lying,  and  being  in  the  Isle  of  Eh/y  in  the  county 
of  Cambridge ;  and  also  all  that  my  manor  of  Herting" 
fordburt)y  in  the  county  oi  Hertford^  with  all  rights, 
members,  manors,  and  appurtenances  thereto  belonging, 
'together  with  all  farms,  lands,  tenements,  and  heredita* 
menls  whatsoever,  to  the  Rev.  Mr.  John  Lord^  and  to  Mr. 
Bichard  Filkes^  their  heirs,  administrators,  and  assigns, 
in  trust  that  they  or  the  survivors  of  them,  their  heirs, 
executors,  administrators,  or  assigns,  do  and  shall,  as 
soon  as  conveniently  may  be  after  my  decease,  sell  and 
dispose  iherecf  by  public  auction.^ — [The  monies  to  be 
disposed  of  to  the  treasui*ers  of  three  charities  in  the  will 
named.] — Next  I  give  to  my  dear  cousin  Temperance 
Bedford^  oi  Hmhorne  Cra^jolct/j  daughter  of  the  late  Arthur 
Bedford^  Minister  of  Shambrookcy  before  mentioned, 
]000/.  over  and  above  what  is  before  recited,  this  being 
part  of  my  personal  estate,  together  with  all  interest 
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1885.  that  is  or  shall  become  due;  and  which  10002L  is  oat  at 
^^—  use,  and  lent  by  me  to  Sir  Thomas  Alston  BarU,  of 
Wife  Odell^  in  the  county  of  Bedford:  and  I  do  also  give  and 

DemandanU;   bequeath  to  the  said  Temperance  Bedford  the  two  pictures 
Lowndes,      of  my  mother  that  hang  up  in  my  study;  also  the  picture 
of  my  grandmother ;  also  an  iron-chest,  now  in  the  hands 
of  Mr.  Hoarc^  my  banker,  in  Fleet  Street^  containing  my 
mother's  jewels  and   some  other  trifles;   and  also  my 
mahogany  chest  of  drawers   in   the  dressiug-room  at 
JVandoUf  together  witii  my  mother's  picture  and  other 
family  pictures;  together  with  all  notes,  bonds,  monies, 
and  whatsoever  else  is  contained  in  the  same.     I  also 
give  to  the  aforesaid    Temperance  Bedford^  her  heirs, 
executors,  administrators,  and  assigns  for  ever,  after  the 
decease  of  my  dearly  beloved  Mrs.  Elizabeth  Hofie^  com- 
monly called  or  known  by  die  name  of  VaTie — [to  whom 
the  Wavendon  estate  was  devised  for  life], — all  that  my 
dwelling  house  at  Wavendon^  together  with  all  messuages^ 
farms,  lands,  tenements,  hereclltaments,  and  premises, 
with  their  appurtenances,  situate,  lying,  and  being  at 
Waveitdon,  otherwise  Wandon  aforesaid,  Apdey  Guise^ 
Husborne  Crawley,  Heathy  and  Reach,  in  the  several 
counties  of  Buckingham  and  Bedford,     I  do  also  give 
and  bequeath  to  the  said  Temperance  Bedford  the  per- 
petual advowson  and  disposal  of  the  living  or  rectory  of 
Wavetidon  aforesaid  for  ever,  together  with  the  tithes  of 
all  sorts  thereof." 

The  testator  appointed  John  Lord,  Richard  Filkes, 
and  Mrs.  Hone  his  executors  and  executrix. 

The  testator's  father,  James  SeUy,  married  Mary 
Alston,  daughter  of  Sir  Raxland  Alston,  of  OdM  in 
Bedfordshire. 

The  testator's  grandfather,  James  Selby,  married  Mar^ 
garet  Wells,  daughter  of  John  Wells  of  Wavendon. 
The  testator's  great  grandfather  was  unknown. 
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Temperefwe  ffed/brd  and  Ann  Keni^  named  in  tlic  will^  }99Sp 

were  the  daughters  of  the  testator's  first  cousin  Tern*  "^ — ^ 

perance  Alston^  who  married  Arthur  Bedford.  ^wSe 

Ellen    Wellsj    Catherine    Franklyn^    and    Elizabeth  Demandaois; 

Franklyn^  were  the  grand-daughters  and  co-heiresses  of  L^^n»m, 
IJonel  fVellSj  the  brotiier  of  Margaret  Wells^  the  testa- 
tor's father's  mother. 

Such  being  the  will  and  the  state  of  the  testator's 
finnilyy 

The  Attomey^General  contended, 

1st,  That  the  demandant's  claim  was  too  late.  The 
legacies  were  to  be  paid  within  twelve  months:  as 
they  were  charged  on  the  realty  they  could  not  be  paid 
till  the  estate  was  vested  in  a  permanent  owner,  who 
should  have  the  power  to  mortgage  for  the  purpose, 
and  then,  as  the  testator  could  not  have  proposed  that 
the  legatees  should  be  kept  out  of  their  money  fur  sixty 
years,  be  must  have  intended  that  Mr.  Lowndes  sliould 
become  the  permanent  owner  if  the  undiscovered  heir  of 
the  Selbtfi  did  not  appear  within  a  twelvemonth. 

Sdiy,  Mrs.  Davies  was  not  even  heir  at  law ;  for  she 
only  claimed  from  the  testator's  paternal  great  grand- 
mother while  there  were  still  heirs  existing  on  the 
part  of  the  paternal  grandmother:  and  Blackstoucy 
(2  BU  Comm.  238.)  disputes  all  the  authorities  which 
hold  that  the  blood  of  the  paternal  great  grandmother 
is  entitled  to  the  preference.  Gere  v.  Brook  {a)^  Co, 
Lit,  12.;  Lord  Bacon's  Maxims  of  the  Law^  16.;  HaUfs 
History  of  the  Com*  Law.  122.  Bac.  Abr.  Descent^  B. 

8dly,  Looking  to  the  circumstance  that  the  testator 
bod  left  legacies  to  relations  on  the  side  of  his  own  mother, 
and  to  the  co-heiresses  of  his  father's  mother,  he  could 

(a)  PI(Nwf.44i4.  to449.    Bat  see  3  &  4  r.  4.  c.  106.  «.  8. 
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18S5.       not  be  ignorant  that  there  were  persons  alive  who  woold 

have  answered  the  description  of  his  heirs,  and  therdbre 

^Wifc*°  ^y  ^^^  devise  to  his  rig/ti  heir  he  must  have  meant  an 
Demandants;  heir  of  the  blood  of  the  Selbys. 
Lowndes,  j^  support  of  this  position,  the  Attorney-General  read 
the  opinion  of  Lord  Mmisfield  and  the  Court  of  King's 
Bench  delivered  in  Easter  term  1780,  upon  the  trial  ai 
bar  (a),  of  an  ejectment  brought  by  the  descendants  of 
Lionel  Wells,  brother  of  Margaret  Wells^  the  teatatoi's 
father's  mother,  to  recover  tlie  testator's  London  pro- 
perty ;  and  the  judgment  of  Lord  Loughborough  and  the 
Court  of  Common  Pleas  delivered  in  THnityieTm  1782 
upon  n  special  verdict  found  at  the  I^ent  assizes  1781, 
upon  the  trial  of  an  ejectment  brought  by  the  same  parties 
to  recover  the  testator's  Buckinghamshire  property.  (6) 

4thly,  He  relied  on  a  fine  widi  proclamations  levied 
by  the  devisee  William  Lcnsndes  in  Trinitji  term  1784 
of  the  whole  estate. 

The  will  of  Thomas  James  Selbt/  having  been  read, 

Mr.  22.  L.  Appleyard  proved  that  the  tenant  was  the 
son  of  the  devisee,  William  Lovcndes^  named  in  the  will, 
who  died  in  1813,  and  was  succeeded  in  the  possession 
of  the  estate  by  the  tenant. 

The  court  rolls  of  the  manor  of  Wliaddon  were  chea 
put  in,  from  which  it  appeared,  that  from  the  year 
1774  to  1781  the  devisee  had  held  courts  as  lord  of 
the  manor,  in  the  name  of  William  Laamdes :  that  no 
court  was  holden  from  1781  to  1783  ;  that,  in  Natxm- 
her  1783,  a  court  was  holden  in  the  name  of  WUliam 
Lcmndes  Selbt/;  in  1784,  m  the  name  of  William  Selbyt 
formerly  William  Lowndes :  and  from  1784  till  the 
devisee's  death,  in  the  name  of  IViUiam  Sclby* 

(a)  See  po9ty  619.'  (h)  See  po9t,  622. 


5  WILL.  IV.  605 

The  next  evidence  adduced,  was  a  decree  in  Chancery       18S5. 

of  the  2Sd  of  April  1779,  upon  a  bill  filed  in  Easter       

term  1773,  by  Mrs.  Hone,  the  executrix  of  T.  J.  Selbj/'s  ^^^ife"^ 

will,  against  William  Lorjondes  and  the  several  persons  Demandants; 

who  had  then  set  up  claims ;.  and  upon  a  bill  filed  in     Lowndes, 
^     ,  ^  ^  ^  Tenant. 

October  1 773  by  William  Lfra>ndes  against  Samuel  Thorne^ 

Margaret  WeUs,  and  all  others,  who  up  to  that  time 
had  made  any  claim  to  the  estates.  By  this  decree, 
the  bills  were  ordered  to  be  taken  pro  confesso  against 
certain  of  the  Defendants,  who  did  not  appear ;  to  be 
retained  for  twelve  months;  and  that,  in  the  mean- 
time, the  claimants  under  Margaret  Wells  should  be  at 
liberty  to  bring  an  ejectment  to  recover  possession  of 
the  premises. 

By  a  final  decree  in  these  two  causes,  made  on  the 
28th  of  March  1783,  which  operated  upon  all  the  per- 
sons who  had  then  set  up  claims,    the  Court   "  de- 
clared the  will  of  the  testator,  Thomas  James  Selby,  well 
proved,  and  that  the  same  ought  to  be  established,  and 
the  trusts  thereof  performed  and  carried  into  execution, 
vrhich  was   thereby  ordered  accordingly ;   and  it  was 
furdier  ordered,  that  the  Master  should  compute  in- 
terest on  such  of  the  testator's  debts  as  carried  interest, 
and  on  the  legacies,  from  the  time  to  which  interest  was 
computed  thereon  by  the  Master's  report,  and  that  the 
same  should  be  raised  by  mortgage  or  sale  of  the  tes- 
tator's estate,  called  Whaddon  Chase,    Whaddon  Parlc^ 
and  other  lands  subjected  to  the  payment  thereof  by 
the  testator's  will,  or  of  a  sufficient  part  thereof,  with  the 
approbation  of  the  Master,  and  as  •  he  should  direct ; 
and  that  all  proper  parties  should  join  in  such  mortgage 
or  sale  as  the  Master  should  direct ;  and  it  was  ordered, 
that  22,658/.  18*.  Banit  3  per  Cent.  Annuities,  standing 
in  the  name  of  the  Accountant  General,  in  trust  in  the 
said  causes,  under  the  title  of  *  Hone  and  Medaaft  and 
,     tildes  and  Wells^'  which  had  arisen  from  the  rents 

!  VOL.  I.  s  s 
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18S6.       and  profits  of  the  manor,  park,  tithes*  and  other  estates 

at  Whnddon^  and  were  paid  into  the  bank  by  the  said 

*WT*"  WiUiam  Lowndes  Selby^  the  receiver,  should  be  trans- 
Demandimts;  ferred  to  the  said  WiUiam  Lfyxnies  Selby^  the  parties 
LowNOKs,  having  agreed  to  settle  the  proportions  thereof  belong- 
ing  to  them  respectively  between  themselves :  the  Court 
then  declared,  that  the  manor  of  Whaddon  and  Nadi^ 
and  other  the  premises  devised  by  the  said  will  to 
William  Lcnondes  Selby^  were  to  be  considered  as  belong- 
ing to  the  said  William  Lcmndes  Selbyg  and  ordered, 
that  he  should  be  let  into  the  possession  thereof,  and 
that  all  the  title-deeds  and  writings  relating  to  the  said 
estates  should  be  also  delivered  to  him:  the  Court 
further  declared,  that  the  devises  in  the  said  testator's 
will  of  the  several  freehold  and  leasehold  estates  thereby 
given  to  charities,  were  void  devises,  as  being  withio 
the  meaning  of  the  act  of  parliament  of  the  9  G.  8. ; 
that  such  leasehold  estates  should  fall  into  and  con- 
stitute part  of  the  general  residue  of  the  said  testator's 
personal  estate;  that  the  title*deeds  and  writings  of  the 
said  testator's  estates,  lying  in  St.  Clemenfs  Church  Yard 
in  the  county  of  Middlesex^  and  at  Hertingfot^bury  in 
the  county  of  Hertford^  should  be  delivered  to  the  De- 
fendant, Sir  Rowland  Alston^  who  had  recovered  po^ 
session  thereof;  and  that  the  title-deeds  and  writings  of 
the  estates,  purchased  by  the  testator  after  the  making 
his  will,  should  be  delivered  to  the  Defendants  £//fS 
Wells  and  Henrietta  Franklyn^  and  Elizabeth  Frantdytt^ 
who  had  recovered  the  possession  thereof." 
On  a  trial  The  Demandants'  counsel  objected  to  the  reception 

touching  the  of  these  decrees,  on  the  ground  diat  the  Demandantt 
right  to  lands.  .  ,  .  .  .  ,  ,  ,  .       t 

decrees  in        ^^^^  neither  parties  nor  privies  to  them,  but  claimed 

Chancery  by  title  paramount ;  that  the  decrees  were  res  inter  alios 
wties^i^n^'  S^^^^f  ^^^9  for  aught  that  appeared  to  the  contrary, 
ceming  the 

same  lands,  were  held  admissible  in  evidence^  to  shew  the  fharactftr  ia  wkidi 
the  possessor  enjoyed  the  lands. 
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might  have  passed  by  collusion  for  the  purpose  of  ob-        18S£. 

structing  future  claims.  , 

Da  VIES  ana 
Wife, 
The  Aliomey^GeneraL     The  decrees  are  not  offered  Demandants; 

as  binding  on  the  Demandants,  but  merely  to  shew  how     *£^^'*"*' 

the  tenant  came  into  possession. 

Talfourd,  fVilUam  Lowndes  did  not  come  into  posses- 
sion under  the  decrees,  but  appears  to  have  been  in 
possession  as  receiver  some  years  before. 

TiNDAL  C.  J.  I  see  no  objection  to  the  decrees 
beini;  admitted  as  evidence  of  the  character  in  which 
he  held  the  premises:  they  are  not  conclusive  as  to 
the  right.  With  respect  to  the  objection  that  they  are 
ra  inter  alios  gesUe^  that  is  not  conclusive  against  their 
admissibility ;  for  in  actions  against  the  sheriff  for  an 
escape,  and  on  other  occasions,  it  is  usual  to  give  in 
evidence  judgments  against  third  persons,  to  shew  the 
character  in  which  the  plaintiff  claims,  and  the  amount 
of  damage  he  has  sustained. 

The  decrees  having  been  read,  several  deeds  of  pur- 
chase  were  put  in,  bearing  date  from  1653  to  176S,  by 
which  various  portions  of  the  property  in  question  had 
been  conveyed  to  the  testator,  his  father,  and  grandfather 
respectively;  also,  the  will  of  his  father,  who  died  in  1728« 
Proof  was  then  given  that  Temperance  Bedford  was  a 
cousin  of  Sir  Bawland  Jlston^  whose  sister  was  married 
to  (he  testator's  father;  and  the  tenant's  case  was  closed 
by  putting  in  the  fine  with  proclamations,  levied  by  his 
father  as  William  Selb/j  in  Trinity  term  1784,  of  all  the 
property  devised  to  him  by  the  testator. 

On  the  part  of  the  Demandants, 
Talfimrdi  in  answer  to  the  first  objection,  contended 
^i  William  Lcnxmdes  took  the  estate  on  condition  only, 
as  2 
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,1885.       and  held  it  as  a  trustee  Tor  the  right  heir  until  he  could 

be  found ;  and  as  the  estate  was  devised  subject  to  the 

W7  charge  for  legacies,  the  right  heir,  when  found,  could 

Demandants;  not  have  set  aside  any  incumbrance  created  for  that 
Lowndes,     purpose  by  the  provisional  owner,  so  that  no  delay  was 
necessary  for  the  payment  of  legacies. 

In  answer  to  the  second  objection,  he  relied  on  the 
old  authorities,  and  the  recent  statute  3  &  4  W'.  4. 
c.  106.  s.  8.,  whicli  declares,  as  well  as  enacts,  *Uhat 
where  there  shall  be  a  iailure  of  male  paternal  anceston 
of  the  person  from  whom  the  descent  is  to  be  traced, 
and  their  descendants,  the  mother  of  his  more  remote 
male  paternal  ancestor,  or  her  descendants,  shall  be  tbe 
heir  or  heirs  of  such  person,  in  preference  to  themotbcr 
of  a  less  remote  male  paternal  ancestor,  or  her  de- 
scendants; and  where  there  shall  be  a  failure  of  male 
maternal  ancestors  of  such  person,  and  their  descend- 
ants, the  mother  of  his  more  remote  male  maternal 
ancestor,  and  her  descendants,  shall  be  the  heir  or  heirs 
of  such  person,  in  preference  to  the  mother  of  a  less 
remote  male  maternal  ancestor,  and  her  descendants." 

In  answer  to  the  third  objection,  after  observing  that 
the  decisions  of  Lord  Mansfield  and  Lord  Loughborot^ 
on  the  will  had  never  been  reported,  he  contended  that 
the  devise  to  the  testator^s  right  heir  being  express  and 
unqualified,  the  effect  of  those  words  could  not  begot 
rid  of  by  interpolating  the  words  "  of  the  blood  rf  tbe 
SelbySf"  upon  grounds  of  mere  conjecture. 

As  to  the  fine,  if  the  conusor  took  the  property  only 
on  the  condition  of  holding  it  till  the  right  heir  shooM 
be  found,  it  did  not  operate  adversely  against  that  beir 
for  whom  the  conusor  was  in  fact  trustee.  At  all  events, 
a  fine  with  proclamations  derives  its  operation  sod 
effect  from  the  supposed  notice  to  all  the  wdrld.  '  Bnt 
here  the  conusor,  after  holding  the  estate  for  sorhe  years 
in  the  name  of  Lorjondes,  levied  the  fine  in  the  Dfineot 
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&%«•   tbere  was,  therefore,  an  entire  deficiency  of       1.8S5. 

notice  as  to  any  fine  levied  by  the  claimant   William       — — • 

Lmmdes  s  and  the  fine,  as  legally  fraudulent,  must  be      ^^" 

esteemed  void.     [Tindal  C.  J.     The  lands  are  properly  Demandants; 

described.]    This  was  admitted.  Lowndm, 

Tenant. 

Jlie  Attoma/'General  now  suggesting  that,  if  the  Court 
dedded  in  favour  of  the  Tenant  upon  the  construction  of 
the  will,  or  the  efiect  of  the  fine,  it  would  be  superfluous 
to  go  into  the  Demandant's  pedigree, 

Tjkdal  C  J.  said,  I  think  it  unnecessary  this  case 
tbould  go  any  farther:  assuming  the  pedigree  proved, 
we  should,  in  point  of  law,  decide  against  the  Demandant. 

However,  upon  Talfimrd!s  tendering  a  bill  of  ex- 
ceptions, the  Court  directed  him  to  proceed  with  the 
proof  of  his  clients'  pedigree.  * 

The  Demandants'  pedigree  was  then  clearly  traced  up 
to  James  Uoyd^  of  Monington^  in  the  county  ofPembroke^ 
who  (Ued  about  1670.    It  was  proved  that, 

James  Uqy^s  sister,  Mary  lAoydy  married  a  Tliomas 
&%»  cfNevertif  in  Pembrokeshire, 

It  was  alleged  that  the  name  of  the  testator's  great 
grandfather  was  Tfumas  Selby;  and. 

In  order  to  shew  that  the  testator's  grandfather, 
James  Selly^  was  son  of  the  Thomas  Selby,  who  had 
married  Maty  Lloyd^  the  Demandants  called  several 
old  witnesses,  and  produced  an  old  pedigree  of  the 
lioj^  fiimily,  but  relied  mainly  on  the  will  of  James 
Voydy  bearing  date  the  3rd  of  September  1669,  in 
^hich  the  first  bequest  was  "  to  James  Setby,  of  Wa* 
^oenden^  in  the  countie  of  Buckingham,  the  son  and  only 
^e  o{  Thmnas Selbyf  ofNevem,  in  this  countie,  by  my: 
Kister  JUary,  bis  deceased  wife,  the  sum  of  fortie  pounds." 
^  4>^  |3equeathed  fourpence  to  the  cathedral  of  St« 
SB  a 
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188S,       DacidPSf  twopence  to  the  church  of  Monington^  twopence 

to  the  poor  of  the  parish ;  his  messuage  and  lands  in 

Wife         Dogmells  to  his  son  and  heir  Evav^  charged  with  a  pay- 
Demandants  ;  ment  to  his  two  brothers  of  eight  score  pounds,  being  four 
^j2^">"*>     score  pounds  a  year  to  each ;  to  his  wife,  daring  her 
widowhood,  the  moiety  of  his  messuages  and  lands  m 
Monington ;  and  all  his  personal  estate  to  his  son  Evan, 
who  was  appointed  executor  to  pay  debts  and  I^cies. 
The  inventory  of  James  Lqyd^s  chattels  was  also  pot 
in,  the  whole  of  which  amounted  to  no  more  than  38/. 
James  Uat/d  was  an  attorney ;  James  Selby^  the  legateei 
an  attorney ;  and  his  son  James^  a  serjeant-at^law,  who 
)        acquired  a  great  Fortune  in  his  profession,  which  be  had 
invested  in  the  purchase  of  part  of  the  property  now  in 
dispute. 

The  will  was  brought  from  the  registry  of  the  Con- 
sistory Court  of  Carmarthen :  but  the  documents  there 
had  been  loosely  kept;  'several  persons  besides  the 
registrar  had  had  access  to  the  muniment  room ;  and  it 
did  not  appear  where  or  by  whom  the  will  was  first 
discovered.  It  appeared  to  have  come  first  into  notice 
only  about  four  years  ago,  notwithstanding  some  search 
had  been  made,  without  effect,  in  the  same  office,  for  wills 
to  assist  claimants  to  the  Sdby  estate  as  long  as  fifteen 
years  ago.  The  ancient  official  index  referred  to  the 
will  of  a  James  Uqydj  ofMoningtany  who  died  m  1670. 
In  the  complexion  of  the  paper  and  ink,  and  the 
general  character  of  the  handwriting,  the  will  had  the 
appearance  of  a  document  of  the  seventeenth  centuiy; 
but  several  of  the  letters,  and  even  some  entire  words 
I  in  the  characters  of  the  present  day. 


The  JJttcmey' General  contended,  chiefly  from  its  id- 
temal  evidence,  that  the  instrument  was  a  forgery,  and, 
if  so^  that  the  Demandants'  pedigree  fell  to  the  groand. 
.  He  suggettad,  that  the  original  will  of  James  IMf/i 
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night  have  been  abstracted  from  the  registry,  copied  in 
fac  nmihy   with   the   interpolation   of  the  remarkable 
clause  describing  James  Selby^  and  that  copy  might  then      ^wife*°* 
have  been  put  in  the  place  of  the  original:  that  the  Demftiidants; 
description  of  James  Selby  was  too   particular  to  have     Lowwdbs, 
occurred  to  any  one  except  for  the  purpose  of  this  cause; 
and  the  legacy  to  him  bore  no  proportion  to  the  other 
dispositions  in  the  will. 

TiNDAi^  C.  J.  Gentlemen  of  the  Grand  Assize,-^ 
You  ai*e  summoned  this  day,  upon  this  writ  of  right, 
to  determine,  by  your  recognition,  whether  William 
SeUy  LonmdcSj  who  is  the  tenant  of  the  land  in  dis« 
pate,  the  estate  in  the  county  of  Buckingham^  hath 
more  mere  right  to  the  property  which  is  the  subject* 
matter  of  dispute,  than  the  Demandants,  John  Davies^ 
and  Elizabeth  his  wife,  in  right  of  his  wife^  have  to  the 
same  tenements. 

The  DeQiandant  claims  under  a  pedigree,  by  which 
she  makes  herself  out,  or  rather  requires  you  to  find  her 
to  be,  the  heir-at-law  of  Thomas  James  Selbif^  the  person 
who  was  last  seised  of  this  estate  before  any  dispute 
arose.  On  the  other  side,  the  tenant,  William  Lomides^ 
claims  that,  as  son  and  heir  of  his  father,  who  was  the 
devisee  in  the  will  of  Thomas  James  Selbj/j  he  has  a  right 
to  the  possession.  And,  therefore,  two  questions  of  dif- 
ferent kinds  will  come  before  you,  one  of  which  will  be 
a  question  of  fact  for  your  consideration ;  another  will 
be  a  question  of  law  for  the  consideration  of  the  Court; 
on  which,  I  doubt  not,  you  will  take  such  directions  as 
tliey  shall  give  you  before  you  come  to  a  decision  as 
to  which  of  the  parties  has  the  better  right  to  the  tene- 
ments in  question. 

There  is  no  doubt  that  Thomas  James  Selly  was  seised 
of  the  property  in  question,  and  that  he  died  seised  on 
the  7th  oi December  1772.  The  period  of  time  which  the 
S8  4 
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18S5.       law  allows  during  which  writs  of  right  are  capable  of 
"       being  submitted  to  a  court  of  justice  is  sixty  years;  and 

Wtf  *°  ^^  appears  in  evidence  that  the  writ  of  right  in  question 
Demandants;  was  sued  out  of  the  proper  office  on  the  6th  of  December 
LowiTDBs,  18S2,  that  is,  one  day  short  of  the  limited  period  of  time 
which  the  law  has  prescribed.  First  of  all,  then,  has 
Mrs,  Davies  made  herself  out  to  your  satis&ction  as 
the  heir-at-law  of  Thomas  James  Selln/t  the  person  last 
seised  ?  for  it  is  needless  to  observe,  if  she  has  not  made 
herself  out  by  satisfactory  evidence  as  the  representative 
of  Thomas  James  SeUn/f  she  and  her  husband  can  have 
no  right  whatever  to  dispute  the  possession  virith  Mr. 
Lctamdes:  he  and  his  father  having  had  possession  for  a 
very  long  period  of  time,  unless  the  party  who  claims 
to  disturb  and  oust  him  from  the  possession  can  shew  a 
legal  title  as  representative  of  the  person  last  seised, 
they  are  to  be  considered  as  perfect  strangers  to  this 
possession;  and  upon  that  ground  your  recognition 
should  be  found  for  the  tenant. 

But,  on  the  other  hand,  supposing  Mrs.  Hemes  does 
make  herself  out  as  the  heir-at>Iaw,  through  the  regular 
channel,  to  Thomas  James  Selby,  the  person  last  seised, 
if  he,  during  the  course  of  his  life,  executed  a  will,  by 
which  he  devised  his  property  and  put  it  in  a  different 
channel,  and  the  present  tenant  rightly  claims  under 
the  devise  in  this  will,  then,  although  the  pedigree  is 
amply  and  completely  proved  to  your  satisfaction,  the 
will  comes  in  and  interrupts  the  course  of  succession. 

There  is,  also,  a  collateral  point  which  is  urged  on 
the  part  of  the  tenant  of  the  land,  set  up  as  an  answer  to 
this  action, — that  whether  his  father  was  or  was  not 
described  so  as  to  take  under  the  devise,  he  was  in  pos- 
session in  the  year  1784,  claiming  right  and  title  to 
this  bnd  for  his  own  enjoyment  and  use ;  that  he  then 
levied  a  fine  with  proclamations;  and  that  five  years 
having  elapsed  without  any  claim  on  the  part  of  any 
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stranger,  though  he  may  not  have  had  the  right  ori-       1835. 

ginally,  he  has  made  that  defective  title  a  good  one  by       ^~* 

the  legal  operation  of  that  fine.     Upon  this  head,  the        ^^^ 

only  question  for  you  will  be  a  matter  of  fact, — how  Demandants; 

and  in  what  character  he  claimed  the  land  at  the  time;     ^"S!^^ 

Tenant, 
whether  he  claimed  it  acting  for  other  persons  in  a 

subordinate  capacity;  or  whether  he  claimed  an  ab- 
solute right  for  himself,  insisting  that  the  land  was  his 
own :  that  will  be  the  question  of  fact  for  you :  then  the 
law  will  follow,  which  I  shall,  with  the  assistance  of  my 
brethren,  endeavour  to  deal  with. 

Gentlemen,  let  us  come  now  to  the  first  point  of  the 
case,  which  is  a  pure  question  of  fact  for  your  consider- 
ation, —  whether  ElizabetJij  the  wife  of  Thomas  Davies^ 
has  or  has  not  proved  that  she  is  the  right  heir-at-law 
of  Thomas  James  SeUn/^  who  died  in  1772.  (The  learned 
Chief  Justice,  after  stating  and  commenting  on  the 
whole  of  the  evidence  in  support  of  the  Demandants' 
pedigree,  proceeded,  — )  If  she  has  failed  in  her  pedi- 
gree, then,  upon  that  ground,  you  are  bound  to  find 
your  recognition  in  favour  of  the  tenant ;  but  if  she  has 
not  failed  in  her  pedigree,  it  becomes  my  duty  to  state 
to  you  what,  in  point  of  law,  I  consider  to  be  the  efiect 
of  the  devise  and  the  efi*ect  of  the  fine  which  has  been 
levied  on  the  part  of  the  tenant. 

The  will  in  question  is  that  of  J^amas  James  Selby^ 
which  is  dated  in  1768.  He  died  in  1772.  The  ques- 
tion will  be,  what  estate  under  this  will,  in  the  judgment 
of  this  Court,  did  William  Lowndes^  Esq.,  of  Windaw^ 
take  on  the  death  of  the  testator?  And  it  is  the  opinion, 
not  only  of  myself,  but  of  the  other  learned  Judges  by 
whom  I  am  assisted,  that,  under  the  will,  the  devise  was 
one  which,  under  the  circumstances  that  have  hap- 
pened, and  the  failure  of  any  heir  of  the  blood  of  the 
Sdbys,  vested  the  fee  simple  in  William  Lcrnides^  who 
was  the  devisee.    It  appears  that)  at  the  time  of  making 
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18S5.       this  will,  the  testator  had  outlived  for  a  very  long 

period  both  his  father  and  his  mother.     His  father  died 

DAvnsan  ^  serjeant,  and,  when  he  died,  the  testator  was  little 
Demandanis ;  above  four  years  old:  his  mother  died  when  he  was 
LowirnEs,  about  eleven.  Therefore  he  had  not  any  great  oppor- 
tunities, or  perhaps  no  opportunity,  of  enquiring  into 
the  state  of  his  family.  There  were  some  relations 
of  the  family  living  in  the  neighbourhood ;  for  we  have 
evidence,  on  the  part  of  the  Demandant,  of  the  serjeant 
having  had  both  a  brother  and  a  sister:  the  sister  had 
married.  But  it  is  impossible  to  read  this  will,  and 
not  to  see  that  he  had  not,  within  his  own  knowledge 
at  the  time,  any  heir  of  the  name  of  his  father's  family. 
That  being  the  state  of  the  case,  he  begins,  after  some 
directions  about  this  will,  with  this  devise :  —  '*  Next 
I  give  and  devise  to  my  right  and  lawful  heir-at*law 
(for  the  better  finding  out  of  whom  I  direct  advertise- 
ments to  be  published  immediately  after  my  decease  in 
some  of  the  public  papers),  all  my  manor  of  Wkaddon 
and  NashJ*  The  first  question,  therefore,  is,  what  is 
the  meaning  of  the  testator  in  saying  <<  my  right  and 
lawful  heir?"  If  these  words  are  taken  in  their  general 
and  unlimited  sense,  they  would  denote  any  heir  what- 
ever, either  an  heir  ex  parte  paternd  or  an  heir  ex  parte 
matema :  however  remote  they  might  be,  it  would  in- 
clude any  one  at  whatever  distance,  so  long  as  they 
could  make  out  any  consanguinity.  But  these  words, 
though  so  general  in  the  first  devise,  we  think  mani- 
festly cut  down  and  restrained  from  their  general  and 
large  sense  to  a  more  particular  sense,  and  to  denote  an 
heir  of  the  blood  of  the  &%5.  This,  we  think,  is  the 
manifest  intention  of  the  testator.  In  the  first  place,  it 
would  have  been  a  very  unnecessary  thing,  if  be  had 
intended  to  include  within  the  words  of  this  devise  heirs 
of  any  kind,  however  remote  they  might  be,  to  make  a 
devise  at  all,  because  the  law  would  have  carried  the 
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property  to  his  heir,  however  distant  the  heir  might        1885. 

be.     And  when  he  has  said  that,  he  puts  in  a  clause 

which  shews  that  he  must  have  some  desire  that  this        y^jj^ 

heir  should  have  the  name  of  Selbi/:   "  should  it  so  Demandants; 

happen  that  no  heir-at-law  is  found,  I  then  do  hereby       j'?!^?*' 

consiitute  and  appoint  William  IjOwndesl£,sq.^  of  fVinslow^ 

in  the  county  of  Buckingham^  and  now  major  in  the 

militia,   my  lawful  heir,  on  condition  he  changes  his 

name  to  SelbyJ* 

These  words  bring  one's  mind  very  far  to  the  con- 
clusion, that  the  anxiety  of  the  testator  was  to  discover 
by  those  advertisements  a  person  of  the  name  and  blood 
ofSelby  who  should  be  his  heir;  because,  in  the  failure 
of  eflfbrts  to  discover  such  a  person,  he  makes  and  con- 
stitutes a  stranger  to  his  family  his  lawful  heir,  he  taking 
the  name  oiSelby^  the  name  of  the  testaton 

But  the  matter  does  not  rest  there;  for  you  also  find, 
to  support  the  inference  which  may  be  fairly  supposed 
to  arise  from  this  form  of  bequest,  he  actually  knows 
that  he  has  persons  who  would  be  his  heir  in  the  large 
and  unlimited  sense,  and  yet  he  passes  them  by,  merely 
giying  them  a  legacy;  for  in  one  part  of  his  will  he 
gives  a  legacy  to  his  cousin  Temperance  Bedford ;  and 
after%vards  he  leaves  to  the  same  person  an  advowson  in 
the  county  of  Bucks.  In  endeavourinrr,  therefore,  to 
discover  what  the  mind  of  the  testator  was,  we  find 
that  he  gives,  in  the  largest  and  most  general  way,  his  ^ 

estate  of  Whaddon  to  his  lawful  and  right  heir :  and  we 
find  afterwards,  that  there  is  a  person  named  in  the  will 
who  ihust  have  been  his  heir-at-law  if  no  nearer  could 
be  found ;  and  it  seems,  from  leaving  her  a  legacy,  that 
he  did  not  mean  to  include  heirs  ex  parte  matenia  as 
well  as  heirs  ex  parte  patemd ;  that  she  is  not  one  of 
that  class  or  character  of  heirs  which  he  meant,  but  of 
&  larger  description  ;  therefore,  I  should  say,  upon  that 
ground,  it  is  dear  tliat  he  meant  heirs  ex  parte  patemd. 
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16S5.  There  are  other  raaaonsy  one  of  which  has  ttmck 

• the  mind  of  all  of  us :  there  is  something  veiy  singular 

Dayiss  and    {q  ^he  terms  of  this  derise  to  Mr.  Lomndes*     It  is  not 

Wife 
DomnduitB  *  *'"^ply»  ^^  ^^7  ^^^^  cannot  be  found,  he  devises  to  himi 

hawmm,     but  it  appears  that  he  designates  and  appoints  him  in  a 

Tenant.      ^^^  unusual   way  his  heir-at*hiw.     He  says»  if  you 

cannot  find  one  of  the  description  I  am  searching  for, 

then  I  do  hereby  constitute  and  appoint  William  Lanmittf 

Esq.,  to  be  mjf  Iceosfid  heir :  making  him,  as  it  were,  as 

the  old  Soman  law  did,  an  adopted  heir;  a  person 

standing  in  loco  haredis^  who  was  not  to  be  ousted  till 

a  person  having  a  greater  title  than  himself  appeared 

And  then,  when  we  add  to  that,  there  are  certain  duties 

to  be  performed  by  this  heir  whom  he  so  constiUUed, 

namely,  the  payment  of  legacies,  the  payment  of  an* 

nuities,  and  the  payment   of  other  charges,    which 

charges  he  makes  upon  the  estate,  and  which  estate  it 

becomes,  therefore,  essentially  necessary  that  the  devisee 

shall  take^  in  order  that  he  may  raise  those  cbai^ges 

either  by  mortgage  or  by  sale  of  that  estate^  bow  can 

we  suppose  that  he  meant  this  to  be  ambulatory  fbr 

sixty  years;  so  that,  i(  during  that  time,  no  such  heiis 

appeared,   the  objects  of  his  bounty  would  be  dead 

tliree  or  four  times  over?   Looking,  therefore,  at  his  ia» 

dications  of  intention  to  cut  down  these  words  to  a  more 

limited  and  restrained  sense,  we  hold  that,  upon  this 

will,  the  heir-'at-law  to  whom  he  first  meant  to  refei^ 

was  an  heir  of  the  blood  of  the  &%s  g  and  no  such 

heir  having  been  found,  and  this  Demandant  not  being 

such  an  heir,  the  devise  to  William  Lowndes  was  a  good 

and  valid  devise. 

I  shall  not  enter  into  many  of  the  other  points; 

it  becomes  unnecessary  to  decide  them;  as,  whether 

it  was  necessary,  within  a  year,  to  make  the  daki. 

Nor  shall  I  enter  into  that  very  learned  question^  wbibh 

has  created  doubts  in  the  minds  of  some  of  theaMest 


5  WILL.  IV.  ei7 


lawyers  which  this  country  has  known  from  that  time       1855. 
down  to  the  present;  I  mean  as  to  the  priority  of  right       — 
of  succession  between  No.  10.  and  No.  11.,  discussed  in      ^j^ 
the  second  volume  of  Blacksione.  DemancUms; 

There  is  only  one  point  remaining.  Upon  the  evi-  ^^^"^ 
dence,  it  appears  that,  for  the  first  two  or  three  years 
after  the  death  of  tlie  testator,  there  were  some  pro- 
cseedings  in  Chancery ;  that  in  the  course  of  these  pro* 
ceedings,  Mr.  Lommdes  was  appointed  a  receiver  of  the 
property ;  and  that  whilst  he  remained  receiver,  he  held 
the  courts  by  his  own  name  of  WiUiam  Lofmndes.  I  do 
not  think  he  could  have  done  otherwise :  he  was  acting 
the  part  of  a  public  o£Scer  of  the  Court  of  Chancery. 
After  that,  a  final  decree  was  made;  and  from  that  time 
the  court  rolls  show,  first,  an  alteration  by  the  additkm 
of  Selly  to  his  name,  and  afterwards  by  his  dropping  the 
name  of  Lowndes^  and  taking  that  of  Sdby  alone.  From 
the  decree  he  was  in  the  receipt  of  the  rents  and  profits 
of  the  estate;  and,  therefore,  the  only  question  of  fact 
is,  whether  he  was  receiving  those  rents  and  profits  at 
tliat  time,  as  actually  in  the  dominion  of  the  estate, 
holding  in  his  own  right,  and  asserting  the  freehold  to 
be  his  own;  or  whether  he  went  on  receiving  as  a 
person  afterwards  to  be  accountable,  in  the  nature  of 
a  trustee,  to  serve  other  persons.  I  see  no  evidence  of 
the  latter  proposition.  It  appears  to  me,  that  he  re- 
ceived that  which  he  conceived  and  claimed  to  be  his 
own,  and  received  it  in  his  own  name,  and  appropriated 
it  to  his  own  right.  And  if  that  be  the  case,  then  this 
'fine,  which  was  levied  by  him,  is  a  good  fine  in  a  court 
of  law ;  for  if  he  had  the  freehold  in  him  (whether  by 
:  rip«ht  or  wrong)  when  he  levied  that  fine,  it  was  a  good 
^finei  If  he  was  a  trustee,  and  had  a  trust  for  other 
persons,  I  am  not  prepared  to  say  that  that  would  not 
^  a  good  fine  in  a  court  of  law,  though  a  court  of 
^equity  might  hold  him  still  responsible  for  the  persons 
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1S9S. 

Davibs  tnd 

Wife, 
Demandants ; 

LoWNDEfl, 

Tenint. 


Wherein 
estate  is  de- 
vised on  con- 
dition of  the 
devisee's 
changing  his 
name,  it  is 
sufficient  if 
he  changes 
it  within  a 
reasonable 
time,  and  it 
is  not  neces- 
sary that  he 
should  apply 
for  the  royaJ 
sign  manual. 


to  whom  he  was  trustee.  But  if  you  are  satisfied  he 
was  ill  the  pernancy  of  the  profits,  claiming  them  as  his 
own,  that  was,  in  a  court  of  law,  clearly  a  valid  fine; 
after  the  proclamations,  and  five  years  non-claim,  that 
was  a  bar  to  all  the  world ;  and,  therefore,  that  alone, 
without  reference  to  any  other  point,  would  give  a 
verdict  for  the  tenant 

It  has  been  more  than  once  asked  by  a  learned  gentle* 
man  of  the  grand  assize^  whether  the  name  has  been 
changed  in  the  way  which  the  law  prescribes.  In  this 
will  the  condition  is,  that  Mr.  Lowndes  changes  bis 
name  to  Selby.  It  appears,  that  at  first  he  retained 
the  name  of  Lowndes^  while  the  receivership  was  going 
on ;  and  that  afterwards  he  took  the  name  of  SMjf  in 
addition  to  the  other;  and  I  am  not  prepared  to  say 
that  that  was  not  changing  his  name:  but  at  all  events 
be  afterwards  changed  it  entirely,  and  left  out  the  name 
of  Lowndes.  There  is  nothing  in  the  will  that  pur- 
ports  that  the  condition  is  to  be  executed  in  a  very 
limited  or  precise  time;  therefore,  though  he  took  it  a 
little  later,  and  though  in  some  particular  acts  he  might 
use  the  other  name,  it  would  not  at  all  interfere  with 
the  general  act  of  changing  his  name.  And  there  is 
no  necessity  for  any  application  for  a  royal  sign  manual 
to  change  the  name.  It  is  a  mode  which  persons  often 
have  recourse  to,  because  it  gives  a  greater  sanction 
to  it,  and  makes  it  more  notorious ;  but  a  man  may,  if 
he  pleases,  and  it  is  not  for  any  fraudulent  purpose^ 
take  a  name  and  work  his  way  in  the  world  with  his 
new  name  as  well  as  he  can.  Therefore  it  does  not 
appear  to  me  that  that  is  an  objection  which  can,  upon 
the  present  occasion,  succeed.  It  is  an  objection  whkb 
is  quite  out  of  court  if  tlie  fine  has  been  levied,  or  if 
the  Demandant  has  failed  in  her  pedigree;  and,  in  my 
judgment,  and  that  of  my  learned  brothers,  it  is  equally 
out  of  court  if  this  will  is  one,  as  we  think  it  is,  which 
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intended  only  to  benefit,  first,  the  heir  of  the  blood  of      1885. 

the  Selbysy  and,  failing  in  that,  the  testator's  constituted       

and  adopted  heir.  ^^mfe^^ 

Such,  then,  is  the  case,  and  therefore,  whatever  may  Pemaiiduits; 
be  the  opinion  which  you  may  form  upon  the  pedigree,     Lowkde^, 
I  have  no  doubt  that,  when  you  come  to  a  conclusion 
upon  it,  you  will  still  hold  that  the  law  we  are  en« 
deavouring  to  lay  down  is  the  correct  law,  and  that  your 
recognition  must  be  for  the  tenant. 

Talfourd  tendered  a  bill  of  exceptions  to  the  con- 
struction put  on  the  will,  and  to  the  ruling  as  to  the 
eflfect  of  the  fine;  which  being  accepted,  the  recognitors 
were  requested  to  say,  first,  whether  they  found  that  the 
Demandant  had  established  her  pedigree;  but,  after 
retiring  for  half  an  hour,  they  returned,  finding  a  ver* 
diet  generally  for  the  tenant ;  and  declined  any  separate 
finding  as  to  the  Demandant's  pedigree. 

It  seemed  to  be  agreed  both  by  the  counsel  and  the 
Court  that  in  a  writ  of  right  the  jury  could  not  find  a 
special  verdict. 

Verdict  for  the  tenant 


The  following  are  the  decisions  pronounced  in  1780 
and  1781,  by  the  Courts  of  King's  Bench  and  Common 
Pleas,  upon  the  construction  of  Ikomas  James  Sellnfs 
wUI(a):— 

(a)  From  Mr.  Oumeif^  notes     and  preserved  by  the  LowndeB 
Ulcen  at  tlie  time^  correcied  by     family. 
Seijt.  Sia  and  Seijt.  Rooke, 


DAvmaad 

Wife, 

Demandants; 

LowNoia, 

Tenant. 

1780. 
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(In  the  Court  of  King's  Bekch.) 
Doe  dem,  Eixek  Wells  and  Others  v.  W.  Lowkdes. 

Upon  a  trial  at  bar  of  this  cause,  the  pedigree  of  the 
claimants  being  admitted,  and  that  there  was  no  fact 
controverted  between  the  parties, 

Lord  Mansfield,  addressing  the  jury,  said, 
The  question  is  a  question  of  construction,  analogoos 
to  a  question  of  identity;  for  the  whole  turns  on  this^— • 
Whom  did  the  testator  mean  by  <^  my  rightful  heir, 
whom  I  don't  know, — my  rightrul,  lawful  heir?''  And 
it  is  very  different  from  what  the  case  would  have  beta 
if  he  had  said,  I  give  to  Mr.  Lcmndes  my  estate  in 
case  no  heir  is  found ;  or  I  give  him  the  estate  until  an 
heir  shall  be  found;  then  Mr.  Lowides  could  refisin 
nothing,  if  there  were  any  one  who  could  claim  by 
descent :  but  that  is  not  the  case ;  for  here  is  a  gentle- 
man who  has  estates  purchased  by  his  grandfather; 
estates  purchased  by  his  father;  and  estates  purchased 
by  himself:  and  all  of  them  come  within  the  local 
description  that  is  the  subject-matter  of  this  deviae. 
An  heir  ex  parte  patemd^  an  heir  of  the  blood  of  the 
&%5,  would  certainly  take  them  all.  But  soppoee 
there  is  no  heir  upon  the  part  of  the  father,  and  the 
estate  is  to  go  in  descent  on  the  part  of  the  mother, 
grandmother,  and  great  grandmother,  who  shall  be  bis 
heirs  depends  upon  the  title  to  the  estate.  If  it  be  an 
estate  purchased  by  himself,  it  goes  one  way ;  if  pur- 
chased by  his  father,  another  way ;  if  by  the  grand- 
father, it  goes  another  way ;  because  you  must  go  a  line 
back;  for  the  wife  can  never  inherit  to  her  husband, 
or  any  body  claiming  under  her ;  you  must  go  back  to 
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get  to  the  blood.     And  if  that  is  the  case,  who  is  the        18S5. 

person  here  described  ?  for  here  are  three  right  and  law-       " 

ful  heirs  when  the  rule  of  who  is  heir  is  taken  from  ^wife*" 
the  subject-matter.  If  I  speak  of  an  heir  applied  to  Demandants; 
borough  English  lands,  I  speak  of  the  youngest  son ;  Lowndes, 
if  1  speak  of  an  heir  in  Kenty  gavelkind ;  if  I  speak 
of  the  heir  general,  or  an  heir  in  tail,  they  all  take  by 
description  from  '  the  subject-matter.  But  this  testator 
describes  a  person  to  whom,  ns  his  rightful  heir,  he  gives 
the  whole:  that  places  the  Court  under  the  necessity  of 
finding  out  a  meaning  for  this  expression,  rightful  heir; 
and  that  is  to  be  collected  from  circumstances,  just  as  if 
a  fatlier  bad  two  sons  of  the  name  of  Joktij  and  left 
property  to  his  son  John:  you  must  find  out  from 
collateral  circumstances  which  he  meant.  Now,  it 
strikes  me,  this  man  meant  an  heir  upon  the  part  of 
bis  father;  and  that  he  should  be  of  the  name  of 
Sdbjf:  and  that  appears  from  various  circumstances. 
In  the  first  place,  it  appears  this  gentleman's  grand- 
father and  a  brother  came  into  Buckinghamshire  from 
the  north  country :  they  either  did  not  know  much 
of  their  families,  or  their  families,  perhaps,  were  so 
obscure  and  low,  they  did  not  publish  it  in  Bucking-- 
hamshires  but  they  rose  to  good  circumstances,  and  a 
certain  degree  of  consequence  in  life.  Then  they  rose 
much  higher  by  means  of  the  great  fortune  they  acquired 
by  the  serjeant.  But  the  Serjeant  had  not  traced  back 
his  pedigree  in  the  north,  and  nobody  was  able  strictly 
to  find  out  what  his  family  was,  nor  to  whom  they  be- 
longed. As  to  the  testator,  Mr.  £r%,  he  knows  very 
well  his  relations  upon  the  part  of  his  mother ;  and  he 
knows  his  relations  upon  the  part  of  his  grandmother, 
bis  grandfather's  wife.  But  the  htsir  in  view,  the  object 
of  kis  bounty,  is  a  person  he  does  not  know,  —  a  person 
not  foand, — but  a  person  to  find  whom  he  desires  ad- 
vertisemeats  tp  jb^  put  in  the  paper.    The  relations  he 
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J8SS»       did  know  he  did  not  mean  to  enjoy  the  estate  if  tbere 
■'    '   '        was  no  heir  preferable  to  Mr.  Lowndes;  for  he  knows 
^^We*^*    Uie  Bed/ords,  he  knows  the  JVeUs,  he  knows  the  Alstons; 
Bemanduits ;  he  gives  to  some,  very  bountirul  legacies,  and  he  gives 
LowNDBSy     to  Mr.  Lowides  the  estate  nnless  an  heir  shall  be  found. 
He  describes  Temperance  Bedford  by  the  terms  of  his 
dear  cousin;  he  describes  the  Plaintifis  who  are  now 
claiming,  and  he  gives  them  all  legacies ;  and  it  is  ad- 
mitted in  the  case  he  perfectly  knew  they  were  his  re- 
lations.   If  any  of  these  are  his  heir,  he  knew  nothing  of 
it,  and  supposes  him  a  person  yet  to  be  found ;  and  unless 
that  heir  is  found,  whom  he  knows  nothing  of,  Z/nondes 
is  to  have  the  estate.    The  inference  is  very  strong,  in 
my  opinion,  that  he  meant  an  heir  upon  the  part  of 
his  father ;  and  unless  an  heir  upon  the  part  of  his 
father  was  to  be  found,  a  person  he  did  not  know, 
he  meant  the  estate  should  go  to  Mr.  Lowndes*     All  the 
circumstances  are  admitted;  therefore  I  do  not  know 
what  to  leave  for  you,  but  to  find  a  verdict  for  the  De- 
fendant* 

The  jury  found  for  the  Defendant  accordingly. 


JuM  1.      Doe  dem.  Ellen  Wells  and  Others  vl  W.  Lowndes. 
1781. 

Upon  a  special  verdict  found  at  the  Bucks  Lmi 
assizes  1781,  in  another  ejectment  between  the  same 
parties,  which  special  verdict  set  out  the  will  of  Thomas 
James  SeUnf^ 

Lord  Loughborough  C.  J.  delivered  the  judgment 
of  the  Court  of  Common  Pleas  as  follows :  — 

On  the  part  of  the  lessorsof  the  plaindfl^  it  is  contraded, 
in  the  first  place,  that  they  are  entitled  to  all  the  premises 
under  the  will,  they  being  the  persons  deacribed  in  that 
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wilt  under  the  denomination  of  the  right  and  lawful  heir       1SS& 
of  the  testator.  . .  — — 

In  the  second  place,  it  is  contended  that,  if  they  are        -S^ 
not  so  entitled,  yet  they  are  entitled  by  descent  to  all  Semandantt; 
the  premises,  excepting  the  estate  at  Little  Harwood  and     towNDig, 
the  leasehold ;  that  they  take  by  descent,  as  heirs  at  law, 
the  limitation  over  to  the  Defendant,  Mr.  L&wndes^  being 
an  executory  devise,  too  remote,  and  therefore  void. 

This  last  point  was  started,  and  very  ingeniously  ar- 
gued upon  the  second  argument;  and  at  first  view, 
perhaps,  there  is  somewhat  specious  in  it.  I  will  take 
notice  of  it  first,  in  order  to  lay  it  aside,  because  it 
appears  to  be  merely  specious.  The  argument  upon 
that  point  proceeds  thus:  —  There  is  in  this  will  a 
devise  to  the  right  and  lawful  heir  and  his  heirs.  There 
is  then  a  devise  to  William  Laamdes  and  his  heirs.  This 
latter  devise,  it  is  contended,  cannot  take  efiect  as  a 
vested  estate,  because  it  would  be  a  fee  upon  a  fee ;  it 
must  therefore  be  executory,  and  if  it  is  executory,  it  is 
too  remote,  for  the  commencement  of  it  is  indefinite. 
The  whole  of  this  argument  seems  to  me  to  be  an  obvious 
fallacy.  It  is  said  said  that  there  is  a  devise  here  to 
the  right  and  lawful  heir  and  his  heirs :  it  is  true  that 
there  is  a  clause  in  the  will,  respecting  the  disposition  of 
the  estate,  prior  to  the  devise  to  William  Lowndes;  but 
whether  in  that  clause  of  the  bill  there  is  contained  a 
devise  of  the  estate  or  not,  is  the  very  question  in  the 
cause.  If  the  person  is  ascertained  to  whom  the  estate 
is  given  under  that  clause,  then  it  is  very  clear  that  no 
estate  is  given  to  William  I/mndes ;  not  because  the  devise 
to  him  is  too  remote,  but  because  upon  that  supposition 
there  is  nothing  given  to  him.  The  prior  devise,  as  it  is  a 
little  improperly  called  in  the  argument,  is  to  a  person 
not  named,  but  described, -—whose  existence  is  doubtful, 
but  is  not  eventual.  Whether  at  the  death  of  the  testator 
there  doth  or  not  exist  a  person  to  whom  the  description 
TT  2 


Tenant. 
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1885.  applies,  is  a  certain  though  it  is  an  unknown  fact.  If  there 
^■""~  does  exist  such  a  person,  nothing  is  given  to  Mr.  Lcrsmdes; 
w^  *°  if  there  docs  not,  the  estate  vests  immediately  in  Mr. 
Demandants ;  Lctmndes :  therefore  there  is  no  objection  to  the  legality  of 
LowiTDEs,  the  devise  to  Mr.  Lorwndes  in  the  creation  of  that  devise. 
Whether  it  obtains  in  his  favour  or  not,  may  not  be  exactly 
known  at  the  death  of  the  testator ;  but  it  is  absolutely 
certain,  if  there  is  a  person  answering  to  the  description 
of  that  clause  prior  to  the  nomination  to  Mr.  L/rwndeSy 
that  person  takes,  and  Mr.  Lowndes  never  can  take.  Oa 
the  other  hand,  if  there  is  no  such  person  as  answers  to 
that  description,  Mr.  Loramdes  takes,  and  the  estate  vests 
in  him.  Neither  would  it  make  void  the  devise  to  Lcrxndes^ 
though  it  were  admitted  in  the  argument,  and  though  it 
were  expressed  in  the  will,  that  the  purpose  of  inserting 
his  name  in  the  will  was  to  prevent  an  escheat.  The 
authorities  upon  that  point  cited  by  Mr.  Serj.  Hill  are 
all  true.  It  is  true  that  no  estate  can  be  created  by  a 
will  that  is  against  the  rules  of  law ;  but  there  are  no 
rules  of  law  that  either  by  will  or  deed  a  grantee  or 
feoffee  should  not  take  against  the  lord. 

The  case,  then,  comes  entirely  to  depend  upon  the 
first  question,  and  that  is,  whether  the  lessors  of  the 
Plaintiff  are  entitled  to  take  under  the  description  of 
right  and  lawful  heir  of  the  testator,  Tliomas  James 
Selby. 

But  before  I  come  to  consider  the  parts  of  the  will 
from  whence  the  exposition  of  these  words  is  argued 
upon  either  side,  it  may  be  proper  to  observe  that 
the  common  topic  of  argument  from  the  favour  due 
to  the  heir  at  law  is  totally  inapplicable  to  the  pre- 
sent case :  the  lessors  of  the  Plaintiff  are  relations  to 
the  testator,  but  they  do  not  claim  by  descent :  in  this 
case  they  certainly  have  no  legal  right  to  the  leasehold 
estate,  and  they  have  as  little  right  to  one  part  of  tfte 
freehold,  a  small  part,  indeed,  but  siill  a  part  of  that 
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which  is  comprised  in  the  general  devise :  they5  as  well        1885* 

as  the  Defendant,  Mr.  L&mndes^  claim,  and  can  only       . 

claim,  under  the  will.  When  they  therefore  introduce  ^JJife*^ 
themselves  as  claimants  under  the  will,  it  is  not  just  Demandants; 
reasoning  to  talk  of  the  favour  that  is  due  to  heirs  at  law.  Ijowndm, 
But,  perhaps,  it  would  not  be  quite  fair  to  dismiss  this 
topic  without  a  little  more  observation  upon  it.  It  is  an 
established  rule  laid  down  in  many  and  very  ancient 
authorities,  that  an  heir  at  law  is  not  to  be  disinherited 
without  express  words,  necessary  implication,  or  decla- 
ration plain.  The  foundation  of  the  rule  is  obvious  and 
plain.  The  right  of  the  heir  by  descent  is  certain,  and 
therefore  he  is  not  to  be  disinherited :  and  the  rule  al- 
ways speaks  of  an  heir  at  law  in  the  character  of  heir,  and, 
taking  by  descent.  The  law  gives  an  estate  to  the  heir 
if  there  is  no  other  person  to  take  it;  and  he  who  claims 
in  opposition  to  that  clear,  undoubted,  and  certain  right 
must  shew  a  better  title :  therefore  no  doubtful,  no  ambi- 
guous, and  no  uncertain  intent  shall  take  away  the  clear 
right  of  the  heir  at  law.  Let  us  consider,  then,  in  the 
present  case,  whether  there  are  any  of  the  contending 
parties  that  stand  in  the  situation  of  the  heir  at  law 
claiming  by  descent. 

Here  is  a  will  produced,  to  which  both  parties  re- 
sort: in  that  will  the  name  of  William  Lowndes  is  found; 
and  there  can  be  no  hesitation  as  to  his  identity : 

The  only  question  is,  whether  the  three  lessors  of 
the  Plaintiff,  Elizabeth  Wells  and  the  two  Franklyns^  are 
described  in  the  devise  antecedent  to  the  devise  to 
Lofwndes.  Unless  their  title  can  be  made  out  clear, 
Laamdeis  title  is  clear  and  certain  upon  the  will.  Upoa 
examining  the  argument  upon  the  interpretation  of  the 
clause,  we  must  allow  that  they  are  relations,  and  that 
they  are  relations  capable  of  succeeding,  and  that,  there- 
fore, they  are  entitled  that  no  words  shall  be  strained  or 
forced  to  exclude  them. 

TT  3 
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1$3&  On  the  part  of  the  lessors  of  the  Flamtifi;  the  gratt 

"*-'""'  argument  (for  all  that  was  urged  in  the  case  results  to 
inf  ^^'^  argument)  and  supports  one  or  other  of  the  pro- 
Demandaptt;  positions  contained  in  it),  —  the  great  argument  was 
LowNDMy  this:  — the  testator,  it  is  said,  was  ignorant  who  per- 
sonally was  his  heir ;  he  was  even  ignorant  to  what 
relation,  by  the  rules  of  succession,  the  character  of  hdr 
would  belong;  but,  whoever  the  persons,  and  what- 
ever their  right,  the  testator  meant  to  describe  thdr 
legal  title ;  and  his  intention  was,  that  the  law  should 
name  his  heir.  Upon  this  proposition  the  whole  of  the 
PlaintiiF's  case  depends,  and  it  will  be  necessary  to 
examine  the  several  parts  of  it.  That  the  testator  was 
%norant  of  who  personally  was  his  heir,  — that  he  did 
not  know  the  individual  or  individuals  who  were  to 
succeed  in  that  character,  —  is  certainly  tru^  and  I 
take  it  to  be  the  only  certain  part  of  this  argument.  I 
rather  believe  that  the  testator  did  not  know  that  there 
might  be  some  possible  relation  whose  claim  would  ex- 
tend to  all  the  lands  that  either  he,  his  &ther,  or  grand- 
father  had  acquired,  whose  right  he  meant  to  preserve^ 
to  whom  it  might  be  necessary  to  give  the  leasehold 
estate,  and  whom  he  likewise  sought  to  charge  with 
the  legacies.  The  words  he  has  used  are  certainly 
but  ill  adapted  to  convey  that  idea ;  for  a  person  that 
I  have  described  would  he  a  person  of  the  blood  of 
the  SdhfSf  who  would  succeed  to  the  entire  estate^ 
W^iether  descended  from  the  grandfather,  the  fiithei# 
or  of  his  own  purchase,  and  would  be  the  general  ree 
presentative  of  that  family  which  he  wished  to  establish* 
But  this  I  state  only  as  a  matter  of  conjecture.  I  hold 
it  to  be  certain  that  the  testator  did  not  know  who  the 
person  was,  for  he  directed  means  to  be  used  to  find 
out  the  person.  I  do  not  hold  it  to  be  certain  that  the 
testator  was  ignorant  what  right  the  law  threw  upon 
particular  classes  of  relations.    But  I  take  k  to  be  liy  w 
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means  true  that  the  testator  meant  that  the  law  should       l(i95» 
name  bis  heir ;  for  I  think  it  is  as  plain  as  it  can  be       — - 
made  by  any  instrument  that  the  testator  has  with  great        w[^^ 
anxiety  endeavoured  to  guard  against  this.     Oneobserv*  Demandantf; 
ation  on  the  whole  will  is,  that  the  idea  of  &mily  is     ^▼wpas, 
rery  strongly  marked ;  continuing  the  name,  and  being 
represented  in  his  possessions,  and  in  his  seat  in  the 
country ;  and  throughout  the  whole  of  the  will  it  cer- 
tainly would  be  straining  exceedingly,  and  not  only 
straining,  but  obliterating  a  great  deal  of  it,  to  suppose 
that  in  this  instrument  the  least  idea  prevailed  of  an 
intestacy :  the  law,  if  the  testator  meant  to  refer  him- 
self to  the  law,  undoubtedly  would  name  in  direct 
opposition  to  that  which  b  his  manifest  intent :  the  law 
would  sever  that  property  which  he  wished  to  unite: 
die  law  would,  for  instance,  take  an  acre  from  the  parl^^ 
and  give  it  to  different  persons,  —  the  law  would  sever 
the  fish-pondsf  for  they  are  upon  the  leasehold  pre- 
mises,—  the  law  would  disunite  the  farm,  which  it  is 
manifest  it  was  his  object  and  intent  to  keep  united  in 
one  hand,  namely,  the  person  who  was  to  be  his  re- 
presentative. 

Another  thing  is  extremely  strong  upon  that  part  of 
the  case.  The  lessors  of  the  Plaintiff  come  here  as  heirs 
at  law  upon  the  part  of  the  grandmother ;  they  come  to 
claim  under  the  description  in  the  will  all  that  is  com- 
prised in  the  devise.  The  foundation  of  their  title  isf 
they  are  so  related  as  to  be  his  heirs  at  law  on  the  part 
of  the  grandmother:  but  it  is  obvious  that  there  is 
snother  person  to  whom  a  part  of  the  premises  com- 
prised in  this  devise  must,  exactly  upon  the  same  pro- 
position and  the  same  argument,  belongs  because  they 
are  not  heirs  at  law  of  the  grand fiither,  and  to  that  part 
of  the  estate  which  descends  from  the  grand&ther  they 
Wi  set  up  no  title.  What  becomes  of  that  part  of  the 
ttati?  Does  it  escheat?  wUl  Ur.Lamda  take  it»  if 
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ieS5-       Mr.  Ltmnda  stands  in  the  place  of  ^at  hmt  iiH«r 
■'  of  the  grandfather  who  would  take  the  whole  <£%t 

wSb*^  estate  ?  The  value  of  those  premises  is  snuJl ;  bnt  the 
Dopandaatf ;  value  of  them  does  not  at  all  alter  the  argument  if  he 
h^m^nm,  stands  in  tlie  place  of  the  heir  at  law  with  resard  to  that 
part  of  the  premises.  Then  there  are  two  puties;  the 
heirs  at  law,  on  the  part  of  the  grandmother,  who  saj, 
His  estate  belongs  to  us,  because,  if  there  had  been  no 
will,  it  would  descend  to  us.  On  the  other  hand,  thm 
stands  Mr.  Lowndet  claiming  the  other  part  of  the 
estate.  The  lessors  of  the  Plaintiff  say  they  are  en- 
titled to  it.  Why  so?  only  because  the  greater  part  of 
the  estate  is  of  that  nature  that,  if  there  bad  been  no  wili, 
it  would  have  descended  to  them.  Is  it  to  be  in  average 
between  them  when  there  are  two  persons  whose  daimi 
are  thus  equally  balanced,  and  who  neither  could  qaaU^ 
any  right  with  respect  to  leasehold  estate?  Upon  what 
ground  is  tlie  Court  to  say  it  shall  go  in  average  benreen 
tbem? 

Upon  all  tliese  observalioos,  it  seems,  therefore,  that 
in  this  will  right  and  Itngftd  h^ir  al  law  cannot  posii% 
mean  every  heir  at  law*  It  is  contended  it  would  be  the 
heir  on  the  part  of  the  father,  though  the  heir  oa  the 
part  of  the  mother  would  be  nearer  related  to  the  testator. 
Why  ?  not  because  the  heir  of  the  mother  could  not  be 
entitled  to  take  by  any  course  of  legal  descent  Is  it 
more  i4)pUcable  to  the  heir  on  the  part  of  the  grand- 
mother ?  The  heir  on  the  part  of  the  grandmother  ia  jnat 
as  much  excluded  from  claiming  &ny  part  of  the  atate 
which  comes  from  the  paternal  grandfather  aa  the  heir 
on  the  part  of  the  mother  is  precluded  from  otmaung 
•any  part  of  tlie  estate  which  came  from  the  fiither.  THe 
only  person  to  whom  this  description  seems  in  all  i^ 
parts  applicable,  is  the  heir  on  the  part  of  the  patecaal 
line,  the  heir  of  the  blood  of  Sdly  who  would  be^  in  ik 
common  and  ordinary  acceptation  of  the  woi4  ^^'^ 
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gitotral  tenM  of  the  coantryi  the  representative  of  the       IMk. 
hsaAhf  of  the  SMys  in  whose  favour  it  is  probable  he       — — 
meant  this  devise  should  operate,  and  for  whom  he      ^wHe^ 
meant  to  keep  the  leasehold  estates  connected  with  the  VemtsodKaU; 
freehold,  and  charged  the  payment  of  the  debts  and  le-     ^^^l^^» 
gacies  oat  of  the  estate.     I  say  no  more  than  that  it  is 
probable,  because  it  is  not  necessary  to  carry  that  argu- 
ment further ;  for  it  must  not  be  forgot  that  the  lessors 
of  the  Plaintiff  are  now  called  to  maintain  their  right ; 
that  they  must  shew  against  a  clear  and  specific  devise 
to  a  person  named,  of  whose  identity  there  can  be  no 
doubt,  that  they  come  under  the  words  of  the  will ;  and, 
in  my  apprehension,  the  argument  that  is  attempted  to 
topport  their  case  does  not  make  it  out  with  clearness^ 
irith  certainty,  and  with  that  conviction  that  is  necessary 
to  establish  a  title  against  another  which  undoubtedly  is 
clear. 

However,  the  Defendant's  counsel  don't  leave  the 
matter  upon  the  imperfection  of  the  argument  urged  on 
behalf  of  the  lessors  of  the  Plaintiff,  for  they  undertake  to 
shew,  on  the  behalf  of  the  Defendant,  that  negatively  the 
lessors  of  the  Plaintiff  cannot  be  the  persons  meant  in 
in  this  will ;  and  there  are  two  circumstances  by  which 
they  contend  that  that  proposition  is  made  out  ^th 
a  fery  strong  degree  of  evidence.  In  the  first  place, 
they  say,  and  nothing  can  be  more  certain,  that 
the  person  to  whom  the  testator  meant  to  apply  the 
description  of  right  and  lawful  heir  at  law  was  one 
^eie  person  was  unknown  to  him ;  for  he  directs  that 
adrertisements  should  be  published,  immediately  after 
his  decease,  for  the  better  finding  out  of  that  person, 
^en  he  is  there  describing  one  of  whose  possible 
existence  he  had  some  idea,  but  of  whose  actual  exist- 
ta)e  he  knew  nothing.  Now,  that,  they  say,  never  can 
«|3|)Iy  toi.the  lessors  of  the  Plaintiff,  because  the  lessors 
«f'  the  Bkiiitiff  be  undoubtedly  knew,  and  one  of  theoh 
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1^8  j.       Elizabeth  fVells^  is  mentioned  by  name  in  the  w31 ;  and, 

though  tlie  names  of  the  other  two  are  not  mentioiMd, 

Wif  y^'  mother's  name  is  mentioned.     Their  fSitber  is 

DemandMito ;  described,  and  described  by  the  circumstance  that  ex* 
I«owN|>B9,  plains  his  connection  with  the  testator;  he  is  described 
as  the  husband  of  Elizabeth :  the  female  who  is  in  the 
same  degree  with  them,  and  married  a  person  of  the 
name  of  FranHyn,  is  also  named  in  the  wiU.  The  otged 
of  the  inquiry  the  testator  directed  to  be  made  was,  not 
to  ascertain  a  point  of  law,  but  to  discover  an  unknown 
person;  and  it  would  be  ridiculous  to  suppose  he  bad 
directed  advertisements  to  find  out  that  which  he  ex- 
tremely well  knew.  The  object,  therefore,  of  this  de- 
scription must  be  some  other  person  than  those  who 
were  before  fab  eyes,  and  whom  he  names*  When  the 
testator  comes  to  make  a  devise  in  favor  of  LawndOt  be 
takes  care  and  is  anxious  that  Lowndes  should  assume  the 
name  of  &%.*  there  is  a  positive  direction  in  the  wiU 
that  LofomdeSf  whenever  he  becomes  entitled,  shall  take 
the  name  of  &%.  Now,  if  the  testator  could  have  con- 
ceived that  there  was  any  event  in  which  Elizabeth  WdU 
and  the  Franib/ns  might  be  entided  to  claim  under  the 
will,  it  is  inconceivable  that  he  who  was  anxious  to  make 
a  gendeman  abandon  his  own  name^  should  not  be 
equally  anxious  to  make  those  assume  that  name  undar 
which  he  intended  the  representation  of  his  family  should 
continue.  But,  besides  this,  there  is  another  circuinr 
5taoce  in  the  will  which  the  Defendant's  counsel  con- 
tend, and  it  seems  to  me  unanswerably,  makes  it  still 
more  clear  that  the  testator  negatively  did  not  intend 
that  the  lessors  of  the  Plaintiff  should  be  the  represent- 
atives of  his  &mily  in  possession  of  his  estate,  ma- 
naging that  estate,  and  of  course,  as  the  heirs  of  that 
estate  by  the  will,  executing  his  will  with  regard  to  that 
estote.  To  Elizabeth  Wells,  and  to  the  Frankfyns,  there 
are  two  legacies  given ;  those  legacies  are  cfaaig^  open 
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this  estatew    The  mere  circumstance  of  giYing  legacies       183$. 

charged  upon  an  estate  will  not,  perhaps,  of  itself  be         ,  „  . 

sufficient  to  shew  that  the  legatees  could  not  in  any      ^^^ 

event  take  the  estate  out  of  which  the  legacies  are  to  Demandants; 

issue.     But  this  is  not  all ;  the  testator  has  proceeded     ^^*^ 

to  give  several  legacies,  and  directs  that  they  shall  be 

paid  within  twelve  months,  which  is  the  usual  time  at 

which  legacies  are  made  payable ;  he  directs  that  they 

shall  be  paid  by  his  heir  at  law  within  a  twelvemonth 

after  his  decease ;  but  if  it  should  so  happen  that  no  heir 

at  law  should  be  found,  be  then  appoints  Mr.  Lowndes 

bis  lawful  heir,  upon  condition  that  he  changes  bis 

name;  and  he  gives  him  the  estate  charged  with  those 

l^acies.     It  is  clear,  therefore,  that  the  testator  sup* 

posed  a  case  in  which  Mr.  Lomndes  might  be  the  person 

to  pay  the  legacies  to  Wells  and  to  the  Frankfyns.   Now, 

that  case  could  not  by  possibility  exist,  if  Wells  and  the 

Frankfyns  were  the  persons  to  answer  the  description  of 

his  ri^t  and  lawful  heir,  because  they  would  take  the 

estate ;  the  estate  would  not  come  to  Mr.  LawndeSj  and 

Mr.  Lamndes^  therefore,  could  n^ver  be  in  the  situation 

which  the  testator  has  supposed  to  be  a  situation  likely 

to  happen  within  a  short  compass  of  time*     From  these 

circumstances,  the  counsel  for  the  Defendant  contend, 

and  their  argument  seems  to  me  well  founded,  that 

there  is  sufficient  evidence  to  shew  negatively  that  the 

heir  could  not  be  the  lessors  of  the  Plaintiff.    The  other 

part  of  the  argument  seems  to  roe  to  shew  that  the 

lessors  of  the  Plaintiff  have  not  been  successful  to  make 

out  the  point  that  they  are  the  persons  intended :  the 

utmost  of  the  argument  would  be  probable  conjecture, 

not  very  certain,  and  which,  in  such  a  case,  ought  not 

to  prevail  against  a  clear  title.     Mr.  Lowndes's  title  is  a 

dear  one,  unless  another  be  found  to  bar  it ;  therefore 

die  Court,  upon  the  whole,  arc  of  opinion  judgment 

onght  to  be  for  the  Defendant 

Judgment  for  Defendant  accordingly. 


1A8TBR  TEBM, 


C.23. 


ApHi  SO.  Ex  parte  Bowles's  Trustees, 

A  chuge  for     TJ/'HITE  applied  to  refer  to  the  prothonotary  to  be 
fodmeD^  taxed,  an  attorney's  bill  for  the  expense  of  certain 

will  not  settlements  and  conveyances,  on  the  ground  that  the 

render  an  \y\\]  contained  charges  for  searching  for  judgments :  these 
^^^oLlAe  charges,  he  contended,  were  disbursements  at  law  under 
under  2  G.  2.  2G.2.  c.23.  5.2S.:  and  he  relied  on  Wilson  v.  Gut- 
teridge  (a),  where  preparing  a  warrant  of  attorney  was 
held  to  be  a  taxable  item,  the  Court  of  King's  Bench 
saying  they  had  a  general  jurisdiction,  independently  of 
the  statute,  to  tax  an  attorney's  bill. 

Sedper  Curiam.  That  case  has  been  over-ruled  by 
Fenton  v.  Correa  [b) ,-  and  it  has  been  held  in  Clutter' 
buck  V.  Combes  (c),  and  a  long  list  of  cases,  that  the  Court 
has  not  a  common  law  right  to  tax  an  attorney's  bill. 
It  cannot  be  said,  that  searching  for  judgments  is  a 
charge  or  disbursement  at  law  or  in  equity  under  the 
statute  2  G.  2.  c.  23. 

Rule  refused. 

(a)  SB.SiC.  157.  (#)  $B.S(Adok iOO. 

(«)  JR^«  Sf  Moo.  2SlSt. 
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BaRNETT  t).  GloSSOP.  May  1. 

nPHE  PlaintifF  sued  in  assumpsit  upon  an  alleged  In  assumpsit 
bargain  and  sale  of  his  copyright  in  a  dramatic  ?J  ^'"v* 
composition,  entitled  "  Victorine^  or^  I  HI  sleep  on  i/"  ba^ainedaad 
to  the  Defendant,  the  manager  of  a  suburban  theatre.  «old,«<lefenoe 
The  declaration  also  contained  a  count  on  an  account  ^]^^  the  copy* 
stated.  right  wm  nol 

The  Defendant  pleaded  that  he  never  promised  modo  *"'!*?^  *** 
et  forma.  be  spedsBy 

At  the  trial  before  the  Undersheriff,  it  was  proved  pl««i«d* 
that  the  Defendant  agreed  to  give  15/.  for  the  piece,  but 
afterwards  repudiated  it. 

There  was  no  written  assignment  of  the  copyright; 
and  it  was  objected,  on  behalf  of  the  Defendant,  that, 
without  such  an  assignment,  the  piece  could  not  be  said 
to  have  been  sold  to  the  Defendant,  the  statute  S  & 
4  iVA.  c.  15.,  prescribing  that  the  author  of  any  dramatic 
piece  shall  have,  as  his  property,  the  sole  liberty  of  re- 
presenting it,  or  causing  it  to  oe  represented  at  any 
place  of  dramatic  entertainment,  and  the  statute  8  Ann. 
C.19.  5.1.  having  enacted,  that  no  bookseller,  printer, 
or  other  pei*son  whatsoever,  shall  print,  reprint,  or  im- 
port, or  cause  to  be  printed,  reprinted,  or  imported,  any 
book  or  books,  v«rithout  the  consent  of  the  proj^rietor  or 
proprietors  thereof  first  had  and  obtained  in  writing. 

The  Undersheriff  thought  that,  under  the  new  rules, 
the  objection  could  not  be  taken  unless  it  were  specially 
pleaded.  Whereupon  the  Plaintiff  bad  a  verdict  for 
15/.,  with  leave  for  tlie  Defendant  to  move  to  set  it  aside 
and  enter  a  nonsuit  instead,  if  the  Court  should  be  of 
opinion  that  the  objection  could  be  taken  under  the 
general  issue. 


4^4 


1885. 


EA8TES  TERM, 
A  rale  nisi  having  been  granted  to  that  effect, 

Daading^  who  shewed  cause,  relied  on  the  rule  HH 
4  W.  4.,  Assumpsit  S.  ^*  In  every  species  of  assumpnty 
all  matters  in  confession  and  avoidance,  inclnding  not 
only  those  by  way  of  discharge,  but  those  which  shew 
the  transaction  to  be  either  void  or  voidable  in  point  of 
law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded." 

ThomaSf  in  support  of  the  rule.  The  evidence  in 
question  ought  to  have  been  received  in  support  of  the 
plea  that  the  Defendant  did  not  promise  in  the  manner 
alleged  in  the  declaration.  For  the  law  presumes  omniiti 
riti  acta  ;  and,  therefore,  it  must  be  intended  that  the 
bargain  and  sale  on  which  the  Plaintiff  declares  is  a 
valid  and  binding  contract.  But,  without  an  assignment 
in  writing,  there  can  be  no  valid  transfer  of  a  copyright 
in  a  dramatic  composition ;  8  Ann.  c.  19.  s.  1.;  Power  v. 
Walker  (a) ;  the  Defendant,  therefore,  did  not  promise 
in  the  manner  alleged  in  the  declaration,  which  implies 
a  promise  upon  a  binding  contract  In  the  eye  of  the 
law  he  made  no  promise  at  all,  for  he  made  none  which 
the  Plaintiff  could  enforce :  and  yet  the  transaction  be- 
tween  the  Plaintiff  and  Defendant  was  neither  void  nor 
illegal ;  so  that  it  would  have  been  inaccurate  to  have 
pleaded,  in  the  language  of  the  new  rule,  nullity,  want 
of  consideration,  or  illegality  of  consideration :  the  trans- 
action was  legal  as  far  as  it  went;  the  proposed  con- 
sideration was  good ;  and  the  Plaintiff  only  failed  from 
having  omitted  to  clothe  his  contract  with  theformidities 
required  by  law. 

The  Defendant,  by  pleading  he  did  not  promise,  casts 
it  on  the  Plaintiff  to  prove  that  he  did ;  the  Plaintiff 


(a)  SJf.^&7. 
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has  6iled  to  establiah  that  by  the  proof  which  the  law 
requires,  and,  therefore,  must  be  nonsuited.  Upon  the 
same  plea  to  an  action  on  an  attorney's  or  apothecary's 
bill  the  plaintiffs  would  fail,  the  one,  if  he  omitted  to 
prove  that  his  bill  had  been  duly  delivered,  the  other, 
that  he  was  duly  authorised  to  practise.  If,  under  the 
new  rules,  the  Plaintiff  had  been  compelled,  where  the 
law  requires  a  contract  in  writing,  to  state  in  his  de- 
claration whether  such  writing  exists  or  not,  and  to 
set  it  forth  if  it  e^^ists,  it  might  be  proper  to  call  on  the 
Defendant  to  state  specifically  in  his  plea  the  objections  to 
be  aUeged  to  the  contract;  but  it  will  be  a  great  hard- 
ship on  a  defendant  to  call  on  him  to  state  such  ob- 
jections in  answer  to  a  general  declaration ;  for  he  may 
have  forgotten  whether  the  contract  was  reduced  to 
writing  or  not,  or  whether  the  writing,  if  it  exists,  con- 
tains the  legal  requisites  for  its  validity.  It  could  never 
have  been  intended  to  place  defendants  under  such  a 
disadvantage;  and,  therefore,  the  Court  will  not  put  on 
the  new  rule  the  construction  for  which  the  Plaintiff 
here  contends. 


16SS. 


TiNDAL  C.  J.  It  appears  to  me  that,  upon  the  right 
interpretation  of  the  new  rules  of  pleading,  the  defence 
now  relied  on  should  have  been  put  on  the  record. 
The  words  of  the  rule  are,  ^*  All  matters  in  confession 
and  avoidance,  including  not  only  those  by  way  of  dis- 
charge, but  those  which  shew  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on  the  ground  of 
fraud  or  otberwbe,  shall  be  specially  pleaded."  The 
general  issue,  therefore,  is  to  operate  only  as  a  denial  in 
fiict,  and  not  in  a  matter  of  law. 

In  this  case  the  Plaintiff  declares,  that  he  bargained 
and  sold  his  copyright  in  a  certain  dramatic  com- 
position to  the  Defendant;  and  the  answer,  upon  the 
pl^  of  noil  assumpsit^  is,  that,  looking  lo  the  statutes  of 
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8  Ann.  c.  10.  and  S  &  4  ^.  4.  r.  15.,  the  inference  bom 
botli  is,  that  there  cannot  be  a  valid  transfer  of  property 
in  a  dramatic  work  without  a  writing.  That  is  not  a 
denial)  in  fact,  of  the  existence  of  tlie  contract,  bat  a  claim 
to  be  discharged  from  the  contract,  because  the  for- 
malities which  the  law  has  prescribed  have  not  been 
observed*  Such  a  kind  of  discharge  is  exemplified  by 
the  instances  given  under  the  third  rule ;  ex.  gf\ :  "  In- 
fancy, coverture,  release,  payment,  performance,  illegality 
of  consideration,  either  by  statute  or  common  law; 
drawing,  indorsing,  accepting,  &c.  bills  or  notes  by  way 
of  accommodation;  set-oiF,  mutual  credit,  unseaworthi- 
ness, concealmeant,  deviation/'  What  is  this  defence, 
but  that  the  formalities  required  by  statute  to  make 
die  contract  legal  have  not  been  complied  with?  I 
think,  therefore,  that  no  answer  has  been  given  to  the 
evidence  by  which  the  Plaintiff  has  established  hb  case» 
and  that  this  rule  must  be  discharged. 


Park  J.  The  new  rule  has  expressly  limited  the 
effect  of  the  plea  of  non  assumpsit^  so  as  to  render  it  no 
longer  a  general  issue,  involving  matter  of  law  as  well  as 
matter  of  fact,  but  a  mere  denial  of  matter  of  fact ;  and 
all  matters  in  confession  and  avoidance,  including  not 
only  those  by  way  of  discharge,  but  those  which  shew 
the  transaction  to  be  either  void  or  voidable  in  point  of 
law,  must  be  specially  pleaded.  The  object  of  the  rule 
was,  that  neither  party  should  be  taken  by  surprise,  and 
that  object  would  be  defeated  if  we  were  to  yield  to  the 
argument  that  has  been  urged  for  this  Defendant.  If 
the  objection  now  insisted  on  had  been  put  on  the  re- 
cord, no  judge  would  have  seut  this  case  to  the  under* 
sheriff. 


Gaselee  J.    I  am  of  the  same  opinion.    This  is  a 
defeuce  that  ought  to  have  been  pleaded.    The 
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cited  on  the  part  of  the  Defendant  have  no  direct  ap- 
plication to  the  present  question ;  they  have  established, 
that  the  purchaser  of  literary  works  is  not  an  assignee 
entitled  to  sue  as  proprietor,  unless  he  be  clothed  with  a 
statutory  title ;  but  they  tend  also  to  shew,  that  an  oral 
contract  for  the  transfer  of  such  works  is  illegal ;  and  if 
80,  under  the  new  rule  illegality  in  a  contract  must  be 
pleaded. 
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BosANQUET  J.  I  agree  with  the  rest  of  the  Court, 
and  should  Tiave  been  very  sorry  if  we  had  felt  it  neces- 
sary to  decide  otherwise.  The  object  of  the  new  rule 
was,  to  provide  that  all  legal  defences  should  be  put  on 
record.  The  general  issue,  except  where  it  is  prescribed 
by  statute,  may  be  considered  as  put  an  end  to,  and  the 
denial  expressed  by  non-assumpsit  is  confined  to  denial 
of  matter-of-fact.  The  declaration  in  the  present  case 
suggests  a  good  cause  of  action  at  common  law ;  but  it  is 
objected,  that  by  the  provisions  of  a  statute,  the  Plaintiff 
is,  under  the  circumstances  of  the  case,  deprived  of  the 
benefit  he  possessed  at  common  law;  that  brings  the  De- 
fendant within  the  rule  which  has  confined  the  operation 
o{  non-assumpsit  to  the  denial  of  the  fact  of  the  contract; 
and  ^*  all  matters  in  confession  and  avoidance,  including 
not  only  those  by  way  of  discharge,  but  those  which 
shew  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise, 
shall  be  specially  pleaded."  This  is  a  case,  therefore, 
in  which  a  cause  of  action,  available  at  common  law,  is 
rendered  unavailable  by  the  provisions  of  a  statute,  and 
that  is  a  defence  which  ought  to  be  pat  on  record. 

Rule  discharged* 


VOL.1. 
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May  1.  Dennett  v.  Pass  and  Another. 

Where  costs  "D  Y  a  rule  made  in  this  cause  costs  were  ordered  to  be 

tTlw  paid  to  P®'^  ^^  ^^®  Defendants,  or  their  attorney.    The  De- 

the  Defend-  fendants'  attorney  on  the  record  was  Taylor^  the  London 

ants  or  their  gggnt  of  fiagstaffCf  who  was  the  Defendants'  attorney  in 

demand  by  ^^e  country.     Wagstqffe  hawing  demanded  the  costs  in 

their  attorney  question,  an  attachment  was  issued  to  enforce  payment, 

was  hdd^si^  when  Atchcrley  Serjt.  obtained  a  rule  nisi  to  set  aside  the 

ficient  to  attachment,  on  the  ground  that  the  demand  should  have 

authorise  an  y^^^  made  by  Taylor^  llie  attorney  upon  record,  being 
apphcation  ,  ,  ^       '.  , ,  ,      ,        .     .     \.  »^ 
for  an  attach-  ^"^  ^"v  Person  who  could  answer  the  description  of  De- 
ment to  fendants'  attorney  within  the  meaning  of  the  rule  for  the 
enforce  pay-                    ^     g 
ment,not.  payment  of  costs. 

withstanding 

the  agent  of  Taddy  Serjt.,  who  shewed  cause,  contended  that  the 

in  the  country  attorney  in  the  country  answered  that  description  better 

was  the  at-  than  the  Londm  agentf  iffotwtth^t^nding  the  latter  hap- 

*^"*ri.°"  pened  to  be  the  attorney  on  record. 

Aicherley  referred  to  Hartley  v.  Barlow  (a),  where  it 
was  held,  that  an  attachment  for  contempt  in  not  paying; 
money  to  a  party  or  his  attorney,  pursuant  to  the  mas- 
ter's allocatur,  could  not  be  supported  on  an  a£Bdavit 
stating  a  demand  of  the  money  by  the  attorney's  clerk. 

TiNDAL  C.J.  It  appears  to  mc»  that  the  attorney  in 
the  country  comes  within  the  meaning  of  the  rule  which 
directs  that  the  costs  shall  be  paid  to  the  Defendants  or 
their   attorney.      In    the  common   phrase,   he  is  tbe 

(a)  1  ChiUy,  229-     See  also  note^  Und. 
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attorney  who  conducts  the  action.  Usually  the  rule  is  for  1885« 
payment  to  the  party  or  his  attorney  or  agent ;  if  that 
had  been  the  language  here,  no  one  can  doubt  that 
Taylor^  though  the  attorney  on  the  record,  would  fall 
within  the  description  of  agent,  and  fT^^s/^Tj^  within  the 
description  of  attorney.  As  to  Hartley  v.  Barlow^  the 
case  is  materially  distinguishable :  for  the  demand  there 
was  made  by  the  managing  clerk  upon  a  rule  which 
only  authorised  payment  to  the  attorney.  The  ma- 
naging clerk  might  be  a  person  unknown  to  the  party ; 
the  attorney  in  the  cause  cannot  be  changed  without  the 
sanction  of  an  order  of  the  Court. 

Park  J.  I  agree  with  the  decision  in  Hartley  v.  Bar^ 
law  for  the  attorney's  managing  clerk  could  not  be 
said  to  satisfy  the  description  of  attorney  or  agent.  Here 
the  Defendant's  attorney  lived  in  the  country,  and  it 
would  be  too  much  to  call  on  his  London  agent  to  take 
a  journej  for  the  purpose  of  making  the  demand. 

Gasblee  J.  The  applicant  has  not  ventured  to  say  that 
Wagstqffe  was  not  the  Defendants'  attorney. 

BosANQUET  J.  concurred. 

Rule  discharged. 


u  u  2 
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The  Defend-    fipo  an  action  on  a  promissory  note  for  lOOi,  made  by 
that  a  pro-'  Defendant  on  the  12lh  of  September  183S,  payable 

missory  note    to  the  order  of  V.  Knight  six  months  after  date,  and  by 
Knight  indorsed  to  the  Plaintiff, 

The  Defendant  pleaded,  that  before  the  making  of  tlie 


on  which  the 
Plaintiff  de 
Glared^  was 


made  by  De-    promissory  note  by  him,  to  wit,  on  the  23rd  of  July 

December         183S,  and  on  divers  other  days  afterwards,  the  Defend- 

1833^  in  pur-  ant  did  on  each  of  those  days  at  one  time  lose  to  one 

niance  of  an     j^„  Aldridge,  and  the  said  J.  Mdridge  did  on  each  of 

agreement  ^  ^ 

thereby  to 

secure  to 

J.  A,  money 

lost  to  him  at 

play  in  July 

1833: 

Held,  that 
this  plea  was 


those  days  at  one  time  win  of  the  Defendant,  a  certain 
sum  of  money  amounting  in  the  whole  to  a  large  sum, 
to  wit,  the  sum  of  100/.,  by  gaming  and  playing  at  a 
certain  game,  to  wit,  a  game  called  French  Hazard^ 
contrary  to  the  statute  in  that  case  made  and  provided : 
and  the  said  sum  having  been  won  and  lost,  and  re^ 
not  supported  mainiug  due  and  unpaid,  to  wit^  on  the  12th  of  December 
that  In  J^  1833,  it  was  agreed  between  the  Defendant  and  the  said 
1833  De-  t7.  Aldridge  that  the  payment  thereof  should  be  secured 
by  the  promissory  note  of  the  Defendant,  to  be  by  hira 
made,  and  whereby  he  should  promise  to  pay  100/.  to 
the  order  of  the  said  V.  Knight  as  for  value  received  sis 
months  afler  the  date  thereof;  and  the  Defendant  averred 
that,  in  pursuance  of  the  said  agreement,  the  Defendant, 
to  wit,  on,  8cc.,  made  the  said  promissory  note,  and 
to'  ?."jr!,°aiid  thereby  promised  to  pay  100/.  to  the  order  of  the  said 
that  in  De-  V.  Knight  as  for  value  received  six  months  after  the  date 
Defendant^  thereof,  for  securing  the  payment,  by  the  Defendant,  of 
substituted  the  said  sum  so  won  and  lost  as  aforesaid  ;  and  the  De- 
for  this  bill 

of  exchange  a  promissory  note  for  100/.^  bearing  date  September  1833,  and 
payable  to  the  order  of  F.  K,  six  months  after  date,  being 'the  note  on  which 
the  Plaintiff  sued. 


fendant  gave 
J.A.tiWXoi 
exchange, 
payable  six 
months  after 
date,  for  87A 
08t  at  play, 
which  bill  J, 
A.  endorsed 
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fendant  averred  that  the  said  promissory  note  so  made 
as  aforesaid,  was  and  is  the  same  identical  promissory 
note  in  the  declaration  mentioned,  whereby  and  by  force 
of  the  statute  in  such  case  made  and  provided,  the  said 
promissory  note  was  and  is  void;  and  that,  the  Defendant 
was  ready  to  verify,  &c. 

The  Defendant  pleaded,  secondly,  that  there  was  not, 
at  any  time,  any  consideration  or  value  for  his,  the  De* 
fendant's,  making  the  said  promis&ory  note,  or  paying 
the  amount  of  the  said  note,  or  any  part  thereof.  That 
the  said  V.  Knight  indorsed  the  said  note  to  the  PlaintijST 
without  any  value  or  consideration  for  so  doing ;  and 
that  the  Plaintiff  held  the  said  note  without  any  value 
or  consideration  for  his  having  been  or  being  the  holder 
thereof. 

Replication.  That  the  said  promissory  note  was  not 
made  by  the  Defendant  in  pursuance  of  the  agreement 
in  the  said  first  plea  mentioned  for  securing  the  pay- 
ment by  the  Defendant  of  the  said  sum  in  that  plea 
mentioned.  That  the  said  indorsement  by  the  said 
V.  Knight  to  the  Plaintiff,  was  made  before  the  said  pro- 
missory note  became  due  and  payable,  to  wit,  on  the 
6th  of  February  I8S4,  and  that  the  said  V.  Knight^  then 
being  the  holder  of  the  said  promissory  note,  delivered 
the  same  to  the  Plaintiff  with  the  said  indorsemeut 
thereon,  for  a  good  and  valuable  consideration  before 
and  then  given  by  the  Plaintiff  to  the  said  V.  Knight 
for  the  same ;  that  is  to  say,  for  and  in  respect  of  the 
said  V.  Knight  being  then  indebted  to  the  Plaintiff  in  a 
large  sum,  to  wit,  200/.  for  the  work  and  labour  of  the 
Plaintiff  by  him  done  and  performed  as  an  attorney  and 
solicitor  and  otherwise  for  the  said  V*  Knight  upon.bi? 
retainer  and  at  his  request ;  and  for  money  paid,  laid 
oot,  and  expended  by  the  Plaintiff  for  the  said  V,  Knight 
at  his  request. 

At  the  trial,  it  appeared  that,  in  July  I8S3,  the  De« 
u  u  3 
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fendant  pursuant  to  an  agreement  with  Aldridge^  upon 
balancing  an  account  of  losses  at  play,  had  accepted  a 
bill  of  exchange  for  S?/.,  payable  six  months  after  date, 
and  drawn  on  him  by  Aldridge  as  a  security  for  money 
lost  by  the  Drfendant  to  Aldridge^  at  play.  Aldridge 
indorsed  the  bill  to  Knight. 

In  December  following,  by  agreement  between  the 
Defendant  and  Knight^  the  promissory  note  on  whidi 
the  Plaintiff  sued  was  substituted  for  this  bill  of  ex- 
change, and  subsequently  indorsed  by  Knight  to  the 
Plaintiff. 

It  was  objected,  on  the  part  of  the  Plaintiff,  that  this 
evidence  did  not  substantiate  the  allegation  in  the  plea, 
and  ought  not  to  have  been  received  ;  for  it  was  not  the 
promissory  note,  but  the  prior  bill  of  exchange  that  the 
Defendant  agreed  to  give  as  a  security  for  the  money 
lost  to  Aldridge. 

The  jury  found  that  the  Plaintiff  gave  a  good  con- 
sideration for  the  note,  but  that  the  note  arose  out  of  a 
gambling  transaction,  of  which  the  Plaintiff  was  igno* 
rant ;  whereupon 

A  verdict  was  taken  for  the  Defendant,  with  leave 
for  the  Plaintiff  to  move  to  set  it  aside,  and  enter  a 
verdict  for  the  Plaintiff  upon  the  above  objection,  and 
another  on  which  no  decision  was  pronounced. 

A  rule  nisi  having  been  obtained  accordingly. 


Talfourd  Serjt.  and  Chandless  shewed  cause. 

The  allegation  in  the  plea  was  substantially  proved. 
No  doubt,  the  original  agreement  was  to  give  a  bill  of 
exchange  for  the  money  lost  at  play;  but  the  bill  was 
not  payment :  it  was  given  up  before  it  became  due,  and 
the  promissory  note  substituted  for  it.  Upon  that  sub- 
stitution, the  previous  illegal  agreement  on  the  bill  of 
exchange  became  engrafted  into  the  note,  for  which 
there  was  no  consideration  but  a  gaming  debt. 
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TiNDAL  C.  J.  We  are  all  of  opinion,  that  evidence 
of  the  agreement  between  the  Defendant  and  Aldndge 
was  not  admissible  under  this  plea.  The  plea  states, 
that  the  Defendant,  having  lost  money  at  play  to  Aid- 
ridge  in  July  1833,  it  was  agreed  between  them,  in 
December  following,  that  the  payment  should  be  secured 
by  the  Defendant's  promissory  note,  payable  to  Knight 
six  months  after  date,  and  that  the  note  made  in  pur- 
suance of  that  agreement  is  the  note  set  out  in  the 
declaration. 

To  which  the  replication  is,  that  the  said  promissory 
note  was  not  made  by  the  Defendant  in  pursuance  of 
the  agreement  in  the  plea  mentioned  for  securing  the 
payment  by  the  Defendant  of  the  sum  in  the  plea  men- 
tioned. That  involves  a  denial,  both  of  the  making  of 
the  note,  and  of  its  being  made  in  pursuance  of  the 
agreement  between  the  Defendant  and  Aldridge.  Now 
It  appears  on  the  evidence,  that  the  instrument  given  by 
the  Defendant  to  Aldridge^  upon  balancing  an  account 
of  losses  at  play,  was  a  bill  of  exchange,  drawn  before 
the  making. of  the  promissory  note  which  is  the  subject 
of  the  action,  and.havin;!  a  d^ifierent  six  months  to  run  . 
and  that,  before  the  bill  of  exchange  became  due,  a  pro- 
missory note  was  substituted  by  the  Defendant,  for  a 
different  sum,  and  having  a  different  six  months  to  run. 
The  iigreement,  therefore,  as  to  the  promissory  note, 
was  not  the  agreement  originally  made,  but  a  new  and 
substituted  agreement ;  and,  if  evidence  of  it  be  let  in, 
it  gives  the  Defendant  the  opportunity  of  resorting  to 
two  separate  agreements,  under  a  plea  which  specifies 
but  one.  That  might  operate  as  a  hardship  on  the 
Plaintifil  by  making  it  difficult  for  him  to  decide  on 
the  evidence  with  which  he  should  be  prepared  in  an- 
swer. Suppose  tlie  first  agreement  had  been  fur  a 
bond,  and  the  substituted  agreement  for  a  promissory 
note;  or  the  first  for  a  bond,  and  the  substituted  agree- 
u  u  4 
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1855.  ment  for  a  chattel  to  be  delivered  ia  satisfacdon*  Such 
agreements  would,  being  of  an  entirely  different  nature^ 
occasion  a  surprise  to  the  opposite  party,  if  they  were 
CooHLAv.  allowed  to  be  shewn  in  evidence  under  a  plea  referring 
only  to  one  of  them  ;  indeed,  a  Defendant  might  be  let 
into  prove  a  whole  series  of  substitutions,  if  admitted  to 
prove  this.  We  think,  therefore,  the  Defendant  should 
have  pleaded  the  substituted  as  well  as  the  original  agree- 
ment, and  that,  therefore,  this  rule  must  be  made 

Absolute. 

The  Court  refused  to  permit  the  Defendant,  upon 
payment  of  costs,  to  amend  his  plea  and  go  down  to 
another  trial. 


May  2. 


Bradley  v.  Milnes. 


To  a  plea,  ASSUMPSIT  for  work  and  labour,  and  materiab 

that  work  ia  -^^ 

wspect  of  «>und. 

which  Plain-  The  Defendant  pleaded  that  by  an  agreement  be- 

tiff       ^  was  ^^^^  Plaintiff  and  Defendant,  the  sum  now  demanded 

not,  accora- 

ing  to  agree-    was  to  be  paid  by  the  Defendant  upon  the  Plaintiff's 

ment,  done  to  completing  a  building  for  the  Defendant,  to  the  satis- 

tion  of  De-      faction  of  the  Defendant  or  to  the  satisfaction  of  the 

fendant  or       Defendant's  surveyor;  and  that  the  building  had  never 

Pldn^^^''  been  completed  to  the  satisfaction  of  the  Defendant  or 

plied,  that  it    to  the  satisfaction  of  his  surveyor. 

was  done  to         Replication,  —  That  the  building  was  completed  to 

tion  of  De-      ^^  satisfaction  of  the  Defendant,  and  to  the  satisfaction 

fendant  and 

his  suryeyor;  without  this,  that  it  was  not  done  to  the  satisfaction  of  Defendant 

or  his  surveyor : 

Held,  that  upon  this  issue  it  was  sufficient  to  shew  that  the  work  was  done 
to  tlie  satisfaction  of  the  Defendant. 
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of  his  surveyor;  without  this,  that  it  was  not  finished  to 
the  satisfaction  of  the  Defendant,  or  to  the  satisfaction 
of  his  surveyor. 

Upon  which  the  Defendant  joined  issue. 

At  the  trial  the  Plaintiff  proved  that  the  building  had 
been  completed  to  the  satisfaction  of  the  Defendant. 

A  verdict  having  been  found  for  the  Plaintiff, 

Atcherley  Serjt.  obtained  a  rule  nisi  to  set  it  aside 
on  the  ground  that  evidence  of  the  satisfaction  of  the 
Defendant  alone  did  not  sustain  the  issue  raised  by  the 
replication. 


1835. 


Talfourd  Seijt.  shewed  cause.  The  plea  being  in  the 
alternative,  the  substance  of  the  issue  has  been  proved. 
In  Jones  v.  Clayton  (a),  where  the  Plaintiff  declared 
against  the  sheriff  for.  a  false  return  of  nulla  bona  to  a 
Jifa.  against  the  goods  of  jR.  and  J.  S.,  and  alleged  that 
*'  although  jR.  and  J.  S.  had  goods,  &c.  within  his  baili- 
wick, &c,  yet  Defendant  did  not  levy  the  debt  and  da- 
mages aforesaid,  but  did  falsely  return  that  the  said  B. 
and  Jl  &  had  not,  nor  had  either  of  them,  any  goods  or 
chattels  whereof  he  could  levy  the  said  debt  and  damages, 
or  any  part  thereof,"  that  allq^ation  was  held  to  be  sus- 
tabed,  although  Plaintiff  did  not  prove  that  J.  S.  had 
any  goods ;  for  it  was  severable  that  both  or  either  of 
them  had  goods,  &c.  So  in  May  v.  Brown  (6),  where, 
in  a  declaration  on  a  libel,  the  Plaintiff,  after  adverting 
to  several  matters  in  the  way  of  inducement,  alleged 
that  the  Defendant  published  the  libel  concerning  the 
Plaintiff  and  the  matters  aforesaid,  and  it  turned  out 
that  the  libel  related  to  some  only  of  those  matters, 
Abb(4i  C.  J.  said,  *'  It  was  contended  that  the  Plaintiff 
had,  by  the  form  of  his  declaration,  rendered  it  neces- 
sary for  him  to  prove  (though  otherwise  it  would  have 


(a)  ^M.SiS.34Q. 


(6)  SB.S^C.nS. 
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been  unnecessary),  that  the  libel  does  relate  to  all  the 
matter  previously  alleged;  that,  by  the  averment  that 
the  Defendant  published  a  libel  ^of  and  concerning  the 
matters  aforesaid,'  he  had  rendered  it  necessary  for  him 
to  prove  all  the  matters  aforesaid  to  be  matters  to 
which  the  supposed  libel  related.  I  am,  however,  of 
opinion,  that  the  allegation  does  not  compel  the  Plain- 
tiff to  prove  formally  and  precisely  that  the  libel  relates 
to  every  pait  and  particular  of  the  matter  so  pre- 
viously stated,  but  that  it  satisfies  all  he  has  taken  on 
himself  to  prove,  if  he  shews  that  the  libel  relates  oA- 
stantiaUy  to  the  matters  previously  alleged  by  way  of 
introdaction,  in  such  a  manner  as  tliat  the  defamation 
contained  in  the  libel  is  of  the  character  and  efiect 
which  the  Plaintiff  has  described."  The  same  principle 
was  established  in  respect  of  a  plea,  in  SpUsbury  v. 
Micklethwaite  {a\  where  it  was  held  that  if  a  plea  of 
justification  consisted  of  two  parts,  each  of  which  would, 
when  separately  pleaded,  amount  to  a  good  defence,  it 
would  sufiidently  support  the  justification  if  one  of 
those  facts  were  found  by  the  jury.  In  Co.  Lit.  282.  a*,  • 
it  is  laid  down,  **If  the  matter  of  the  issue  be  found,  it 
is  suflScient." 

Here  the  Court  called  on 


Atckerley  to  support  his  rule.  According  to  tlie  de- 
claration and  the  plea,  the  Plaintiff  might  in  his  re- 
plication have  taken  issue  on  the  satisfaction  of  the 
Defendant  or  of  his  surveyor ;  but  having  taken  upon 
himself  to  aver  the  satisfaction  of  both,  he  does  not 
sustain  his  issue  unless  he  proves  the  satisfaction  of 
both. 

The  first  part  of  the  replication  tenders  the  sub- 
stantial issue,  and  not  the  formal  traverse  witii  which  it 


(a)  1  Taunt  146. 
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concludes:  when  the  absqtie  hoc  is  only  the  negation  of 
a  negation,  the  substantial  issue  is  in  the  preceding 
affirmation.  In  Moore  v.  Boulcot{a)^  to  an  action  on 
an  attorney's  bill,  Defendant  pleaded  that  the  bill  was 
for  work  at  law  and  in  equity,  nnd  was  not  delivered  to 
her  a  month  before  action.  Replication,  that  the  bill  was 
not  for  work  at  law  and  in  equity,  was  held  ill.  [7Vn- 
dal  C.  J.  There  the  next  step  was  a  demurrer.]  In 
Goram  v.  Sweeting  (&),  where  the  Plaintiff  declared  that 
the  ship,  tackle,  &c.,  were  sunk  and  destroyed,  it  was 
held,  that  if  the  Defendant  traversed  it,  the  traverse  must 
be  in  the  (figunctive,  and  not  in  the  conjunctive. 

To  the  same  effect  is  fVood  v.  Budden.  {c)  And  this 
is  not  a  case  in  which  the  Judge  has  power  to  amend 
under  3  &  4  fF.  4.  c.  42. :  Hanbury  v.  Ellar.  (d) 


1885. 


TiNDAL  C.  J.  it  appears  to  me  that  there  are  no 
grounds  of  objection  to  the  evidence  which  has  been  re- 
ceived in  support  of  the  issue  in  this  cause.  It  is  to  be 
observed  that  the  question  arises  after  verdict,  so  that  it 
is  to  be  considered  whether  any  defect  in  the  pleadings 
is  not  cured  by  that  verdict.  To  an  action  on  a  demand 
for  the  Plaintiff's  work  and  labour,  the  Defendant  has 
pleaded,  that  the  work  was  done  under  an  agreement 
between  him  and  the  Plaintiff,  according  to  which  the 
Defendant  was  not  to  be  called  on  to  pay  till  the  work 
was  done  to  the  satisfaction  of  the  Defendant,  or  to  the 
satisfaction  of  his  surveyor,  and  then  avers  that  the  work 
was  not  done  to  the  satisfaction  of  the  Defendant  or  to 
^he  satisfaction  of  his  surveyor;  clearly  meaning  that  if 
the  Plaintiff  did  the  work  to  the  satisfaction  of  the 
Defendant  or  his  surveyor,  that  would  be  a  sufficient 
answer. 

The  Plaintiff  replies,  first,  that  the  work  was  done  to 

(a)  1  New  Cases,  32S.  (c)  Hob.  119.    • 

(6)  2  Sound.  206.  (d)  S  Nev.  S(  M.  488. 
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1835.  the  satisfaction  of  both  the  Defendant  and  of  his  sanreyor, 
and  then  takes  a  traverse  in  the  very  terms  of  the  De- 
fendant's plea,  ^^  without  this,  that  the  work  was  not 
done  to  the  satisfaction  of  the  Defendant,  or  to  the 
satisfaction  of  his  surveyor;"  that  is,  in  effect,  sayinff 
that  it  voas  done  to  the  satisfaction  of  one  or  tfa^ 
other,  which  was  the  meaning  of  the  parties.  I  agree 
that  the  Defendant  might  have  demurred  specially 
on  the  ground  tliat  the  issue  tendered  was  not,  as  the  re- 
plication stood,  suflBciently  certain :  instead  of  that,  he 
joins  issue,  and  it  is  clear  that  upon  tliat  issue  the 
Plaintiff  was  bound  to  shew  that  the  work  was  done  to 
the  satisfaction  of  the  Defendant  or  of  his  surveyor.  As 
he  succeeded  in  shewing  that,  justice  has  been  done  be- 
tween the  parties,  and  after  verdict  it  is  too  late  to  object 
to  the  supposed  ambiguity  of  the  replication.  By  the 
4.  Ann.c.  16.  1.  it  is  enacted  that  <^  no  advantage  or  ex- 
ception shall  be  taken  of  or  for  an  immaterial  traverse." 
The  cases  on  this  point  are  numerous,  and  many  of 
them  are  collected  in  Comyns^s  Digesi  Pleader^  D.  22. 
A  Defendant  is  not  to  be  allowed  to  join  issue,  and  after 
taking  the  chance  of  a  verdict,  to  take  advantage  of  an 
ambiguity  in  the  language  of  a  traverse. 

Pabk  Jk  concurred.  « 

Gaselee  J.  I  have  no  doubt  that  the  issue  tendered  hf 
the  Plaintiff  was  in  substance  the  issue  authorised  by  i\^ 
contract  between  the  parties ;  the  work  was  to  be  dope 
to  the  satisfaction  of  the  Defendant  or  of  his  survej^^oj^ 
and  the  Plaintiff  having  proved  that  it  wa&  done  to  t|^ 
satisfaction  of  the  Defendant,  the  Defendant  cannot  p^^jr 
take  advantage  of  a  slip  in  the  pleading,  to  which^.ijfjjt 
left  him  in  any  doubt,  he  ought  to  have  demurred. 

Vaughan  J.  concurred. 

Rule  discharged. 
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FiNNERTY  V.  Smith.  ^ojf  2. 

TN  this  case  the  Court  made  absolute  a  rule  for  setting  The  Court  let 

aside  a  Judge's  order  for  better  particulars  ofset-ofT.  ^^®  * 
«  -    ,        ,     ^,  .     .«».  ,      1    •    t     *    Judge  8  order 

on  the  ground  that  the  Plaintiff  s  attorneys  clerk  had,  for  better  par- 

without  authority,  ahhough  without  any  fraudulent  in-  ticukrs  of  get- 
ten  tion,  altered  the  date  of  the  jurat  of  the  aflBdavit  on  L^^|^  ^^at 
which  the  Judge's  order  had  been  obtained.                   *  Plaintiff's 

Also,  upon  setting  aside  an  irregular  judgment  of  non-  *i'^^f][? 

proSf  they  imposed  the  condition  of  payment  of  costs  by  without 

the  Plaintiff's  attorney,  on  the  ground  that  his  clerk  had,  authority, 

without  authority,  although  without  any  sinister  motive,  ^^^  ^£  ^j^^ 

niserted  the  word  peremptory  in  the  Judge's  order  for  an  jurat  of  the 

attendance  at  his  chambers  on  the  subject.  *h-^^di**^ 

The  practice  of  such  unauthorised  interpolations  of  order  had 

the  records  of  the  Court  was  severely  censured.  been  obtained. 


Poole  v.  Dicas.  May  4. 

TN  an  action  on  a  bill  of  exchange  drawn  by  the  De-  An  entry  of 

fendant,  accepted  by  Wheeler,  and  indorsed  by  the  ^^®  dif^onour 

Defendant  to  the  Plaintiff,  a  notary's  clerk  stated  at  the  exchange, 

trial,  that  when  the  bill  became  due  on  Saturday^  the  ^^^  ia  the 

8lh  of  Jwie  1833,  it  was  left  by  the  Plaintiff  with  the  ^^^^ 

notary,  to  demand  payment.     A  copy  of  the  bill  was  at  the  time' of 

tnade  in  a  book  kept  by  the  notary  for  that  purpose,  ^edishonour, 

and  Mannitig,  one  of  his  clerks,  now  dead,  went  out  i^  notary  by 

about  seven  in  the  evening  to  demand  payment  of  the  hii  derk,  who 

presented  the 
bQ],  may  be  given  in  evidence  in  an  action  on  the  bil),  upon  proof  of  the  death 
€f  the  derk  who  made. the  entry. 
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acceptor ;  in  a  short  time  Manning  returned,  and  in  the 
margin  of  the  book  containing  the  copy  of  the  Ull,  wrote 
by  the  side  of  the  copy  of  the  bill,  *^  no  effects."  This 
entry  was  produced  at  the  trial,  and  proved  to  be  in 
Mannings  handwriting. 

Another  clerk  made  a  similar  entry,  from  Maimin^B 
dictation,  in  a  separate  book  which  contained  the  protest 
for  non-payment.  AH  this  was  done  in  the  regular 
course  of  the  notary's  business.  On  the  Monday  follow* 
ing  a  letter  was  written  to  the  Plaintiff,  in  London^  ap* 
prising  him  of  the  dishonour  of  the  bill,  of  which  the 
Defendant,  also  resident  in  London^  received  notice  on 
Tuesday  by  a  letter  put  into  the  post  on  Monday* 

It  was  objected  that  the  entry  made  by  Manning  ought 
not  to  have  been  received  in  evidence,  and  that  the  notice 
ought  to  have  been  given  to  the  Defendant  on  theJifofii/ay. 
A  verdict  was  taken  for  the  Plaintiff  with  leave  for  the 
Defendant  to  move  to  set  it  aside  and  enter  a  nonsuit  on 
these  grounds. 


Humfrey  having  obtained  a  rule  nisi  accordingly. 


Bompas  Serjt.  and  Hoggins  who  shewed  cause,  relied 
on  Doe  d.  Paiteshall  v.  Turford  (a),  where  all  the  cases 
on  the  subject  are  cited,  and  where  it  was  proved  to  be 
the  usual  course  of  practice  in  an  attorney's  office  for  the 
clerks  to  serve  notices  to  quit  on  tenants,  and  to  indorse 
on  duplicates  of  such  notices  the  fact  and  time  of  ser- 
vice; on  one  occasion,  the  attorney  himself  prepared  a 
notice  to  quit  to  serve  on  a  tenant,  took  it  out  with  Um 
together  with  two  others  prepared  at  the  same  tiiae, 
and  returned  to  his  office  in  the  evening,  having  in-* 
dorsed  on  the  duplicate  of  each  notice  a  memorandiam 
of  service  on  the  tenant;   two  of  these  notices 


(a)  Z  Bam.  6i  Adx^h^. 
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proved  to  have  been  delivered  by  him  on  that  occasion; — 
and  it  was  held,  on  the  trial  of  an  ejectment,  after  the 
attorney's  death,  that  the  indorsement  so  made  by  htm 
was  admissible  evidence  to  prove  the  service  of  the  third 
notice. 

Kelhf  and  Humfreif  contra  contended  that  an  entry  such 
as  the  present  *'  is  to  be  received  in  two  cases  only;  first, 
where  it  is  an  admission  against  the  interest  of  a  deceased 
party  who  makes  it;  and,  secondly,  where  it  is  one  of  a 
chain  or  combination  of  facts,  and  the  proof  of  one  raises 
a  presuoiption  that  another  has  taken  place:"     Which 
was  the  rule  acceded  to  by  Parke  J.  in  Doe  v.  Tvrford. 
Here  the  entry  of  the  dishonour  of  the  bill  was  a  single 
unconnected  fact,  the  proof  of  which  did  not  raise  a  pre- 
sumption'of  any  other  fact,  so  that  the  entry  rather  re- 
sembled that  which  was  made  by  a  sheriff's  officer  in 
Chambers  y.Bernasconi  (a),  where  the  Court  of  Exchequer 
intimated  an  opinion  that  a  written  memorandum  of  an 
arrest,  and  of  the  place  where  it  occurred,  made  by  a 
sheriff's  officer  at  the  time  of  the  caption,  and  sent  by 
him  immediately  to  the  sheriff's  office,  and  there  filed  in 
the  course  of  business,  was  not,  after  the  death  of  the 
officer,  evidence  of  the  place  of  arrest  in  an  action  be- 
tween a  bankrupt  and  his  assignees.      [Tindal  C.  J. 
What  was  decided  in  that  case  in  the  Court  of  Error 
was,  that  it  was  no  part  of  the  officer's  duty  to  indorse 
on  the  writ  the  place  of  arrest.  -The  indorsement,  there- 
fore, was  not  entitled  to  credit  as  an  entry  made  in  the 
course  of  business.]      Here,  the  entry  was  not  the  best 
evidence;  for  the  person  who  gave  the  answer  at  the 
place  of  presentment  might  have  been  called :  nor  was 
it.  clearly  proved  to  have  been  made  at  the  time  of  the 
tjrimsaction. 
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1885»  Then,  the  lettet'  announcing  ihe  dishonour  of  the  bill 

ought  to  have  been  put  in  the  post  in  time  to  reach  the 
drawer  on  the  day  the  bill  was  dishonoured.  In  SmiA 
V.  Mtdlett{a\  where,  in  an  action  by  the  fourth  against  the 
first  indorsee  of  a  bill  of  exchange,  all  the  parties  to  which 
resided  in  London^  it  appeared  that  the  Plaintiff  received 
notice  of  the  dishonour  of  the  bill  from  his  indorsee  on 
the  20th  of  the  month,  and  gave  notice  to  his  immediate 
indorser,  by  a  letter  put  into  the  twopenny  post-office  on 
the  evening  of  the  21st,  but  so  late  that  it  was  not 
delivered  out  till  the  morning  of  the  22d, — it  was  held, 
that  by  that  laches  the  Plaintiff  discharged  all  the  prior 
indorsers,  although  in  the  course  of  the  22d  notice  of 
the  dishonour  was  given  both  to  the  second  indorsee  and 
to  the  Defendant. 

TindalC.  J.  Upon  inspection  of  the  bill,  we  are 
satisfied  that  no  question  can  arise  on  the  last  point;  for 
if  the  bill,  after  its  dishonour  on  Saturday  evening,  were 
returned  to  the  holder,  in  regular  course,  on  Monday^ 
notice  could  scarcely  be  given  to  the  Defendant  till 
Tuesday. 

As  to  the  first  point,  which  is  of  considerable  import- 
ance, we  think  the  evidence  in  question  was  admissible; 
and  we  think  it  admissible  on  the  ground  that  it  was  an 
entry  made  at  the  time  of  the  transaction,  and  made  in 
the  usual  course  and  routine  of  business  by  a  person  who 
had  no  interest  to  misstate  what  had  occurred.  If  there 
were  any  doubt  whether  it  were  made  at  the  time  of  the 
transaction,  the  case  ought  to  go  down  to  trial  again : 
but  according  to  my  impression  of  the  testimony  in  the 
cause,  the  entry  "maz  made  at  the  time :  had  any  ambi- 
guity existed  on  that  head,  a  single  question  to  the 
witness,  on  cross-examination,  would  have  cleared  it  up. 

(o)  2  Cam^,  209. 
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I  give  my  opinion,  therefore,  on  the  assumption  that  the 
entry  was  made  at  the  time.  And  this  does  not  carry 
the  law  farther  than  the  principle  established  in  Doe  d. 
PatteshaU  v.  Twford.  There,  it  was  the  usual  course  of 
practice  in  an  attorney's  o£Bce  for  the  clerks  to  serve 
notices  to  quit  on  tenants,  and  to  indorse  on  duplicates 
of  such  notices  the  fact  and  time  of  service :  on  one 
occasion,  the  attorney  himself  prepared  a  notice  to  quit 
to  serve  on  a  tenant,  took  it  out  with  him  together  with 
two  others  prepared  at  the  same  time,  and  returned  to  his 
oflSce  in  the  evening,  having  indorsed  on  the  duplicate  of 
each  notice  a  memorandum  of  service  on  the  tenant: 
two  of  them  were  proved  to  have  been  delivered  by 
him  on  that  occasion :  and  it  was  held,  on  the  trial  of 
an  ejectment,  after  the  attorney's  death,  that  the  indorse- 
ment so  made  by  him  was  admissible  evidence  to  prove 
the  service  of  the  third  notice. 

In  the  present  case  it  was  the  duty  of  the  notary's 
clerk  to  present  bills  for  payment  on  the  evening  of  the 
day  when  payment  was  demandable.  After  going  out 
with  the  bill  for  the  purpose  of  presentment,  he  returns 
and  makes  an  entry  in  the  margin  of  the  book  in  which 
a  copy  of  the  bill  had  been  made  upon  its  being  left 
at  the  notary's  for  the  purpose  of  presentment.  This 
was  all  in  the  ordinary  course  of  business.  The  clerk 
had  no  interest  to  make  a  false  entry :  if  he  had  any 
interest,  it  was  rather  to  make  a  true  entry :  it  is  easier 
to  state  what  is  true  than  what  is  false ;  the  process  of 
invention  implies  trouble,  in  such  a  case  unnecessarily 
incurred  ;  and  a  false  entry  would  be  likely  to  bring  him 
into  disgrace  with  his  employer.  Again,  the  book  in 
which  the  entry  was  made,  was  open  to  all  the  clerks 
in  the  office,  so  that  an  entry  if  false  would  be  exposed  to- 
speedy  discovery.  The  entry  being  thus  primd  facie 
consistent  with  truth,  there  are  many  accompanying  cir- 
cumstances which  tend  to  confirm  its  correctness;  and 
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the  letter  addressed  to  the  holder  on  Monday  to  apprize 
him  of  the  presentment  and  dishonour  of  the  bill  is  a 
link  in  the  chain  which  gives  consistency  to  the  whole- 
It  has  been  argued  that  the  decision  in  Doe  v.  Turford^ 
can  only  be  supported  on  the  supposition  that  no  other 
evidence  could  have  been  given  but  that  which  was  re- 
ceived. But  that  is  carrying  the  case  farther  than  the 
facts  warrant;  for  there  might  have  been  persons  pre- 
sent when  the  notice  was  served.  In  the  present  case» 
it  would  operate  as  a  great  hardship  to  require  the  tes- 
timony of  the  persons  who  might  have  been  present 
The  clerk  who  presented  the  bill  could  scarcely,  at  the 
distance  of  two  years,  point  out  who  it  was  that  answered 
his  application ;  and  if  it  were  necessary  to  call  all  the 
persons  who  resided  at  the  place  of  presentment,  the 
expence  and  inconvenience  would  be  enormous.. 

The  rejection  of  the  evidence  which  has  been  received 
would  be  a  great  injury  to  the  commercial  classes,  by 
casting  an  unnecessary  difficulty  on  the  holders  of  bilb 
of  exchange. 


Park  J.  I  am  of  the  same  opinion.  We  should 
occasion  great  alarm  if  we  were  to  reverse  all  the 
decisions  which  have  been  referred  to  on  this  point*  I 
go  along  with  the  observations  of  Mr.  Justice  James 
Parke^  in  Doe  v.  Turford^  where  he  puts  the  reception  of 
entries  made  in  the  usual  course  of  business,  on  the  ground 
that  the  party  made  the  entry  at  the  time.  The  book  here 
has  all  the  appearance  of  exactitude ;  and  the  whole  pro- 
ceeding was  but  one  act.  The  clerk  goes  out;  returns  ; 
and  makes  the  entry  at  once :  and  Parke  J.  says — **  It  is 
to  be  observed,  that  in  the  case  of  an  entry  falling  under 
the  first  head  of  the  rule,  as  being  an  admission  against 
interest,  proof  of  the  handwriting  of  the  party  and  his 
death  are  enough  to  authorise  its  reception ;  at  whatever 
time  it  was  made  it  is  admissible :  but  in  the  other  case 
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it  is  essential  to  prove  that  it  was  made  at  the  time  it 
purports  to  bear  date;  it  must  be  a  contemporaneous 
entry."  It  would  occasion  an  enormous  expence  to  call 
all  the  persons  who  might  have  been  at  the  place  when  the 
presentment  was  made.  The  decision  in  Chambers  v. 
Bemasconi  turned  on  the  circumstance  that  the  sheriff's 
officer  was  going  beyond  the  sphere  of  his  duty  when  he 
made  an  entry  of  the  place  of  arrest,  and  that  such  an 
entry  therefore  had  no  claim  to  be  received  as  evidence 
of  that  fact.  If  we  were  to  accede  to  the  argument  for 
the  Defendant,  we  should  overrule  all  the  cases  on  the 
subject  for  the  last  fifty  years. 

Gaselee  J.  I  am  of  the  same  opinion.  If  only  the 
entry  made  by  Manning  had  been  produced,  it  would 
have  been  more  trustworthy  evidence  than  the  mere  re- 
collection of  persons  who  might  have  been  present;  but 
the  entry  is  one  of  a  chain  of  circumstances  each  con- 
firmatory of  the  other,  and  therefore  the  reception  of 
the  evidence  was  correct  according  to  the  principle  laid 
down  in  Doe  v.  TurfordL 

Rule  discharged. 
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BosAsrsusT  J*  ^&s  absent,  in  his  capacity  of 
sioner  of  the  great  seal. 
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May  5.  WaITE  V.  JoNES. 

PlaintifFde-     HnHE  Plaintiff  declared  that,  on  the   I9tii  o£  October 

exeCTit^*a   ^  ^SSS^  the  Defendant  signed  a  certain  memoran- 

separatton        dum  in  writing,   whereby  he  agreed  to  and  with  the 

deed  ^tw^ea   Plaintiff,  that  the  time  mentioned  in  a  certain  deed  of 

himielfand  .        **        i  ••■    -m  •     •/«<. 

his  wife  and   separation  for   the  said   Plaintiff^s   quitting   a   certam 

agn^d  to  pay  house  at  HoUcnoaifj  should  be  extended  to  the  9th  of 

^^^  G   ^  2)^^«wft«' next  inclusive;  and  also  to  pay  the  Plaintiff  the 

and  12.^  and  sum  of  160A,    by  eight  half-yearly  payments,  towards 

certain  houae-  Messrs.  Home  and  Gates*s  demand  of  3661.  45.'  9^  the 

at  H.  in  full  ^'^^  Plaintiff  taking  the  whole  of  such  demand  on  him;- 

confiding  in  self;    the   payments  to  be  made  at  the   times  of  the 

b"  J^^^Tw^'  payment  of  the  annuity  mentioned  in  the  said  deed  of 

fendant  to  separation.      And  the  Defendant  also  agreed   to   pay 

pay  him  a  gO/.  towards  liquidating  certain   outstanding  debts  at 

towards  the  RickmansiDorthj  and  also  220/.  towards  certain  household 

discharge  of  expences   at   Hollaway^    such   last-mentioned    sum   of 

the  said  debts  ^^OU  being  divided  into  two  payments,  one  half  theneof 

and  expences^  ®  r  j  ^ 

and  to  enlarge  being  payable  at  Michaelmas^day  then  next,  and  the 

thetimemen-  Q^her  half  at  Lady-day  1835.  And  by  the  said  me- 
tionedinthe  ,  .  f.  .  ,  ,  ,  ^ 
deedofsepa-  morandum  in  writing,  it  was  stated,  that  the  De- 
ration^ for  fendant  agreed  to  the  above  in  consideration  of  the 
td  tb  Plaintiff's  executing  the  deed  of  separation,  and  agree- 
house  at  H,,  ing  to  pay  Messrs.  Home  and  Gates^  and  the  household 

but  that  the     expenses  and  Rickmansvoorth  debts,  in  full.     And  the 

DefendantcUd  -^ '      .^  ,      ,       ,  /..■        •       i  -i 

not  pay  the      Plaintitt  averred,  that  he,  connding  in  the  said  agree- 

sum  agreed  ment  of  the  Defendant,  and  in  consequence  thereof  was 
Plaintiff  w  ^^  i^^duced  to,  and  did  then  execute,  the  said  deed  of  separ 
solely  liable  ration  in  the  said  memorandum  mentioned,  that  is  to 
to  pay  the 

debts  due  to  G.  and  R.^  and  the  household  expences  in  foil,  the  agreement  to 
pay  part  of  which  was  stated  to  be  the  consideration  for  the  Defendant's  pro- 
mise.    Held^  that  the  plea  was  ill^  and  the  declaration  sufficient. 
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say,  a  certain  deed  of  separation  between  the  Plaintiff 
and  one  Mary  his  wife,  and  agreed  to  pay  the  said  Messrs. 
Home  and  Gatesy  in  the  said  memorandum  mentioned, 
their  said  demand  of  366/.  4;.  9^.,  and  the  said  house- 
hold expences  and  Rickmansworth  debts  in  full ;  and  then 
took  upon  himself  the  payment  of  the  said  demands, 
debts,  and  expences;  whereof  the  Defendant  had  notice; 
yet  the  Defendant  did  not  nor  would  perform  the  said 
agreement,  but  wholly  neglected  and  refused  (although 
often  requested  so  to  do),  to  make  the  first  payment  of 
the  said  sum  of  220/.  so  agreed  to  be  paid  by  the 
Defendant  towards  the  household  expences  at  HoUoway 
as  aforesaid;  which  said  first  payment  thereof,  amount- 
ing to  a  certain  sum  of  money,  to  wit,  110/.  under  and 
by  virtue  of  the  said  agreement  or  memorandum  in 
writing,  became  due  and  payable,  and  ought  to  have 
been  paid  by  the  said  Defendant  at  Michaelmas-day 
last,  and  the  same  still  remains  wholly  due  and  unpaid ; 
and  the  Plaintiff,  by  reason  thereof,  was  forced  and 
obliged  to  pay,  and  was  liable  to  pay  the  same  out  of  his 
own  monies,  to  the  damage  of  the  Plaintiff  of  120/. 

Plea.  That  at  the  time  of  the  supposed  signing  by 
the  Defendant,  of  the  supposed  memorandum  in  writ- 
ing in  the  declaration  mentioned,  and  before  and  at 
the  time  of  the  commencing  of  this  suit,  the  Plaintiff 
was  solely  liable  to  make  to  the  said  Messrs.  Home  and 
Gaies  the  payments,  the  supposed  agreement  by  the 
Plaintiff  to  make  which,  was  by  the  said  supposed  memo- 
randum in  writing,  stated  to  be  in  part  the  consider- 
ation for  the  Defendant  agreeing,  as  was  alleged  to  be  in 
the  said  supposed  memorandum  in  writing  agreed  by 
the  Defendant;  and  that  the  Plaintiff  was,  at  the  said 
time  of  the  supposed  signing  by  the  Defendant,  of  the  said 
supposed  memorandum  in  writing,  and  before  and  at  the 
time  of  the  commencing  of  this  suit,  solely  liable  to  pay 
the  said  household  expences,  and  Rickmansworth  debts, 
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In  full,  the  supposed  agreement  by  the  Plaintiff  to  pay 
which  household  expences,  and  Rickmansworih  debts,  in 
full,  was,  by  the  said  supposed  memorandum  in  writing, 
stated  to  be  in  part  the  consideration  for  the  Defendant 
agreeing,  as  was  alleged  to  be  in  the  smd  supposed  me- 
morandum in  writing  agreed  by  the  Defendant:  aod 
that,  the  Defendant  was  ready  to  verily. 
Demurrer  and  joinder. 

22*  V.  BichardSf  in  support  of  the  demurrer.  The 
plea  is  ill,  and  the  consideration  for  the  Defendant's 
promise  is  sufficient,  even  though  the  statement  in  the 
plea  be  true :  the  agreement  by  the  Plaintiff  to  execute 
the  separation  deed  is  of  itself  sufficient.  Separation  deads 
may  be  either  legal  or  illegal ;  in  the  greater  number 
of  instances  they  are  legal.  See  the  cases  collected  in 
Boper,  Husband  and  Wife,  from  269  to  293;  Worrallx. 
Jacob  {a).  There  is  nothing  to  show  the  present  deed 
to  be  illegal,  and  the  Court  will  not  presume  illegality. 
If  it  be  legal,  the  execution  of  it  is  a  good  consideration 
for  the  Defendant's  promise ;  or  even  if  its  legality  be 
only  doubtful ;  Longridge  v.  DorviUe  (6).  And  the  mere 
trouble  of  the  Plaintiff's  attending  to  execute  might  be 
a  valid  consideration  for  the  Defendant's  promise;  for 
the  quantum  of  consideration  is  immaterial ;  Siarlyn  v. 

Albany  (s\  Pullen  v.  Stokes  {d)^    Trades  v. (^), 

Whitehead  v.  Greetham  {g).  So,  if  two  or  three  matters 
constitute  an  entire  consideration,  and  all  fail  but  one, 
a  sufficient  consideration  will  remain  to  support  a  pro* 
mise.  Best  v.  Jolly  (A),  Bradburne  v.  Bradbtime  (i). 
Vin.  Abr.  action  of  assumpsit^  Y.  Com..  Dig.  action  on 
the  case  upon  assumpsit^  6.  1. 


(a)  3  Mer.  268.  (c)  1  Sid.  57. 

(b)  5  B.S^  Aid.  11 7.  (g)  2  Bingh.  464. 

(c)  C150.  Eliz.  67.  (h)  1  Sid.  38. 

(,d)  2  H.  Bl.  S12.  (t)  Cro.  £liz.  149. 
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Ellis  contra.  An  engagement  made  by  a  husband 
with  a  third  person  to  sign  a  deed  of  separation  from 
fais  wife,  can  form  no  legal  consideration  for  a  promise 
by  the  third  person  to  pay  money  to  the  husband.  It  is 
contrary  to  the  policy  of  marriage  that  the  husband's 
assent  to  such  a  deed  should  be  purchased  by  money» 
In  Had-tUy  v.  Bice  (a),  it  was  held  that  a  wagering  con* 
tract  for  fifty  guineas  that  the  plaintiff  would  not 
marry  within  six  years,  was  primd  facie  in  restraint  of 
marriage,  and,  therefore,  void  t  that  principle  applies 
to  the  present  case.  The  courts  have  always  dis- 
countenanced bargains  on  the  subject  of  marriage  t 
Woodhotise  v*  Shipley  {b)y  Lowe  v.  Peers  (c)^  Baker  v. 
fVhiie  (ef).  Hall  v.  Potter,  {e)  And  inducements  pro- 
moting separation  after  marriage,  have  been  looked  on 
with  as  much  jealousy  as  bargains  before ;  Sr&oon  y. 
Pact  (g)j  Tennant  v.  Braie.  (A)  In  those  two  cases^ 
bequests  made  to  a  wife  on  condition  that  she  would 
separate  from  her  husband,  were  held  single* 

It  is  not  now  disputed  that  deeds  of  separation  may 
be  legal  in  themselves,  though  the  courts  have  conceded 
this  with  reluctance,  and  of  late  have  proceeded  entirely 
on  the  ground  of  established  precedent;  Dtirant  v.  Tit* 
ley{i)^  explained  in  Jee  v.  Thurlcrto  {k\  Fletcher  v.  Flet* 
cher  (/),  Westmeath  v.  JVestmeath  (?«),  Lord  St.  John  v. 
Ladi/  St.  John  (n):  I^rd  Rodney  v.  Chambeys  (o),  is  shaken 
by  the  remarks  of  Lord  Eldon  in  Lord  St.  John  v.  Lady 
St.  John);  and  Guth  v.  Guth{p),  is  disapproved  of 
by  Lord  Eldon  (in  the  same  place),  and  by  Lord  Lotdgh-^ 
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(a)  10  East,  22. 

(b)  2Atk,535. 

(c)  4 -Burr.  2225. 
(d)2  Fern.  215. 

(e)  Si>t7.411. 

(g)  1  Ed,  Ca.  Ch.  140. 
(h)  Toth.  7S. 

(f)  7  Price,  577. 


(Af)  2B,6^C.  54n. 

(/)  2  Cox,  99' 

(m)  1  Dow.  N.  S.  €.  519* 
S.  C.  in  5  Bligh,  N.  JR.  339> 
as  Westmeath  v.  Salisbury. 

(n)   11  Fi».  582. 

(o)  2  East,  283. 

(j>)  3  Br.  Ch.  Ca.  6l4. 
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borough  in  Legard  v.  Johnson,  {a)  Admittings  bowevefs 
that,  for  the  purpose  of  the  present  argumeaty  the  deed 
of  separation  mentioned  in  the  decbration,  is  not  to  be 
taken  as  illegal,  this  is  no  answer  to  the  objection  that 
the  husband's  consent  to  it  is  not  to  be  bought.  It  ia 
legal  to  abstain  from  marrying;  but  this  abstinence  is 
no  consideration  for  the  payment  of  money ;  HartUy  v» 
Rice,  {b)  So  it  is  legal  to  vote  for  a  parliamentary  can* 
didate,  and  it  is  legal  for  a  majority  of  part-owners  to 
appoint  a  commander  of  a  ship;  but  these  acts  will  not 
constitute  a  legal  consideration  for  a  promise  to  pay 
money;  Allen  v.  Hearn{c\  Card  v.  Hope{d)i  and» 
though  the  policy  of  the  law  be  to  encourage  marriage, 
yet  a  bond  conditioned  that  the  obligor  should  marry 
was  held  void  in  Key  v.  Brads/iaw,  {e)  It  is  true,  tbat  a 
covenant  by  trustees  to  indemnify  a  husband  against  debts 
to  be  incurred  by  his  wife,  has  been  held  a  good  con- 
sideration for  the  husband's  agreeing  to  adhere  to  the 
terms  of  a  separation  deed.  But,  in  the  present  case 
the  money  is  to  go  into  the  husband's  pocket  jibe  de- 
fendant is  not  a  trustee;  nor  has  the  payment  any  re- 
ference to  the  wife's  expenses.  Besides,  the  covenant 
of  trustees  takes  effect  only  where  the  seporation  has 
actually  been  effected,  and  the  trustees  are  parties  to  the 
deed ;  Stephens  v.  Olive,  (g)  The  trustees,  in  such  a 
case,  are  mere  instruments  to  carry  into  effect  a  trans- 
action previously  determined  on,  and  not  illegal  in  itself* 
The  general  rule^  as  laid  down  in  WorraU  v.  Jacob  (A), 
is,  that  a  court  of  equity  will  not  carry  into  execution 
articles  of  separation  between  husband  and  wife,  althoogh 
it  will  enforce  agreements  originating  in  a  squuratioD : 
Wilkes  y.  Wilkes  (i)  is  to  the  same  effect :  and  it  is  upon 


(fl)  S  re*.  352.  361. 
(6)  \0Ea9t,Z^. 
(c)  1  T.  JR.  5(). 
(rf).2*.  S^  Cr.mU;   and 
see  p.  673. 


(c)  2  Fern,  102- 
Ig)  ZBr.Ch.  Ca.QO. 
(A)  3Mer,268. 
(f)  fiDick.79l' 
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a  principle  analogous  to  this,  that  a  provision  for  future 
separation  is  void ;  Hindley  v.  Marquis  of  Westmeath.  (a) 
In  Elwarihy  v.  Bird  (6),  the  doctrine  of  enforcing  such 
agreements  was  carried  further ;  but  there  the  wife  had 
been  ill  used;  the  parties  were  separated  in  fact,  on 
an  understanding  that  the  deed  should  be  executed; 
and  the  Vice-Chancelior  enforced  the  execution.  But 
no  agreement  to  separate  would  be  enforced,  on  the  face 
of  which  it  appeared  that  the  consideration,  inducing 
the  husband  to  consent,  was  money  paid  to  him  by  a 
third  person.  It  is  true,  that  in  Nu7in  v.  Wilsmore  {c\ 
a  payment  was  to  be  made  by  a  trustee  to  a  husband, 
for  bis  separate  use,  after  separation  ;  but  it  was  a  pay-^ 
ment  out  of  the  husband's  own  property,  the  residue  of 
which  was  to  be  applied  to  defraying  the  expense  of  the 
wife's,  maintenance ;  it  was  a  mere  exception  from  the 
property  conveyed  by  him  to  the  trustee. 

If,  then,  it  be  illegal  that  the  husband  should  have 
his  consent  purchased,  the  declaration  is  ill ;  for  the 
Plaintiff  admits  that  the  consideration  of  the  promise 
to  pay  the  money  was,  in  part,  his  execution  of  the 
deed ;  and  that  he  did  execute  the  deed  in  consequence 
of  the  promise.  And  circumstances  which  are  not  ex- 
pressly averred  cannot  be  implied  for  the  purpose  of 
supporting  the  legality  of  the  transation ;  Hartley  v. 
Rice{d\  Lcnoe  v.  Peers  {e\  and  Holland  v.  Hall,  (g) 

But  if  it  be  said  that  the  Court  will  not  intend  that 
the  promise  to  pay  the  money  induced  the  husband  to 
exeeute  the  deed,  tlien  the  consideration  for  the  promise 
is  so  far  without  effect ;  and  the  rest  of  the  consideration, 
as  explained  by  the  plea,  is  merely  an  agreement 
by  the  Plaintiff  to  pay  his  own  debts.  Such  a  con- 
sideration for  a  promise  is  void :  Harris  v.  Watson  {h)f 


(«)  6  B,  ^  Cr.  200. 
(6)  2  Sim.  ^  St.  372. 
(c)  ST.  R.  522. 
(dj  10  £ast,  22. 


(e)  ^  Burr.  2225. 
(jg)  lB.SfAld.53. 
(A)  Peake  N.  P.  C.  12. 
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Siili  V.  Meyrick  {a\  Barber  v.  Fox  (6),  and  the  notes  to 
this  last  case,  {c)  The  principTes  admitted  in  WUkmm 
V.  Byers  {d)  are  to  the  same  effect,  though  the  consider- 
ation was  there  supported. 

Therefore,  if  the  promise  to  pay  operated  at  all  as  an 
inducing  motive  for  the  plaintiff  to  sign  the  deed,  the 
declaration  is  ill ;  if  it  did  not»  the  plea  answers  the 
declaration. 

Richards  in  reply.  The  whole  argument  for  the  De- 
fendant proceeds  on  the  assumption  that  the  Plaintiff 
had  not  arranged  a  separation  before  the  Defeodsnt 
entered  into  the  agreement  in  question ;  whereas  it  is 
manifest  both  from  the  declaration  and  the  plea,  that  a 
separation  had  been  agreed  on  and  the  deed  actually 
prepared,  before  the  Defendant  entered  into  his  engage- 
ment with  the  Plaintiff. 

TiNDAL  C.  J.  The  objection  to  the  Plaintiff's  daim 
to  recover  in  this  cause,  arises  on  the  consideration  which 
is  alleged  to  be  the  ground  for  the  Defendant's  entering 
into  the  contract  which  is  the  subject  of  the  action' 
That  consideration  appears  to  consist  of  two  distinct 
parts;  first,  the  Plaintiff's  executing  a  deed  of  separation 
between  himself  and  his  wife;  secondly,  his  agreeing  to 
pay  certain  demands  of  Home  and  GaieSf  and  certain 
household  expences  at  RickmanswortA,  in  full. 

It  may  be  conceded  that,  if  either  part  of  the  con- 
sideration be  illegal,  the  whole  falls  to  the  ground;  for 
a  party  cannot  enforce  a  contract  where  the  con^ader- 
ation  is  illegal,  either  in  the  whole  or  part:  Feaiherstcm 
V.  Hutchinson  (^),  is  a  direct  authority  on  that  poinL 
There,  a  promise  by  Defendant  to  pay  a  sheriff  the 

(fl)  2  Camf^.  31 7.      S.  C.  (c)  2  ITfh*.  Saund.  157.'- 

6  E^p.  N.  P.  C.  129.  note  (6). 

(ft)  2  Saund.  136.  (d)  lA.S^E,  106. 

le)  Cro.  Eliz,  199* 
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debt  of  his  prisoner,  in  consideration  of  the  prisoner's        1835* 
being  set  at  large,  and  paying  the  Defendant  2^.,  was 
held  void  as  to  the  whole*     If^   therefore,  the  De- 
fendant entered  into  the  agreement  upon  a  consideration 
in  any  respect  illegal,  the  Plaintiff  cannot  support  this 
declaration.     It  has  been  urged,  that  a  part  of  the  con- 
sideration was,  an  engagement  to  pay  the  Plaintiff  a 
certain  sum  as  an  inducement  to  him  to  separate  from 
his  wife;  in  other  words,  an  agreement  for  a  future 
separation.     If  that  were  so  the  transaction  would  be 
illegal,  and  the  consequence  would  follow.    But  we  have 
no  more  right  to  impute  an  intended  illegality  than  to 
impute  fraud,  and  I  think  enough  appears  to  show  that 
this  was  an  innocent  act.     First,  it  appears,  that  the 
separation  deed  was  prepared    though    not    actually 
executed ;  for  the  Plaintiff  alleges,  that  the  Defendant 
signed  a  memorandum,   whereby  he  agreed  Uiat  the 
time  mentioned  in  a  certain  deed  of  separation  for  the 
Plaintiff  quitting  a  house  at  Hollowat/  should  be  ex- 
tended, and   the  Plaintiff  agreed  to  pay  a  sum   by 
instalments,  at  the  time  of  the  payment  of  the  annuity 
in  the  deed  of  separation  mentioned;  and  that  he  was 
induced  by  the  Defendant's  agreement  to  execute  tke 
deed  of  separation  in  the  memorandum   mentioned. 
The  deed,  therefore,  though  not  executed,  xoas  prepared, 
and  did  provide  for  the  payment  of  an   annuity.     As 
this  is  stated  to  be  a  deed  of  separation,  and  the  hus- 
band was  to  pay  an  annuity,  one  cannot  understand 
how  this  should  be  atiy  other  than  an  annuity  for  the 
support  of  the  wife.     If  so,  why  may  not  some  third 
person  step  forward  to  secure  her  that  advantage,  by 
agreeing,  in  consideration  of  the  husband's  executing 
the  deed,  to  take  on  himself  certain  payments,  which 
the  husband,  without  such  security,  might  himself  be 
called  on  to  defray.     If  the  agreement  had  been  illegal, 
the  Defendant  might  have  averred  the  facts  which  made 
it  so ;  but  as  we  are  not  to  impute  misconduct  unless 
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it  appears,  and  as  all  that  is  stated  here  is  reconcileablc 
with  a  lawful  underuking,  our  judgment  must  be  for 
the  Plaintiff. 

Gaselee  J.  I  am  of  the  same  opinion.  When  the 
deed  was  about  to  be  executed,  the  husband  might 
think  there  were  debts  he  ought  not  to  be  called  on  to 
pay,  and  if  so,  there  was  nothing  illegal  in  a  third  person 
undertaking  to  discharge  them  for  the  benefit  of  the 
wife.  The  very  object  of  exonerating  the  husband  from 
those  debts  might  be  to  enable  him  the  belter  to  pay  the 
annuity. 

Vaughan  J.  Courts  of  law  view  separation  deeds 
with  more  favour  than  formerly.  It  is  admitted  that  such 
deeds  may  be  legal,  and  there  is  nothing  to  show  ille- 
gality in  that  which  is  under  discussion.  If  it  had 
appeared  to  have  been  entered  on  by  virtue  of  an  agr^ 
ment  for  a  future  separation,  or  that  the  husband  was 
to  receive  money  to  induce  him  to  separate,  the  deed 
would  have  been  illegal.  But  it  appears  rather,  that 
the  separation  had  been  already  agreed  on;  and  that 
the  Defendant  in  this  action  was  standing  in  the  capadty 
of  trustee  for  the  wife.  If  the  facts  were  otherwise^ 
they  might  have  been  put  on  the  record. 

B08ANQUET  J.  I  agree  that  if  part  of  the  consider- 
ation be  illegal,  that  circumstance  would  taint  the  whole; 
and  also  that  an  agreement  for  the  husband  to  separate 
from  his  wife  for  a  sum  of  money  would  be  illegal:  but 
the  question  is,  whether  we  can  collect  any  thing  of  that 
sort  from  this  record.  The  deed  which  the  Plaintiff 
was  to  execute,  is  called  a  deed  of  separation  between  a 
husband  and  his  wife.  Now  there  are  some  deeds  of 
separation  which  are  legal;  some  which  are  illq[[al; 
illegality  is  not  to  be  presumed ;  and  unless  we  neces- 
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sarilj  see  that  a  transaction  is  illegal,  we  are  not  to  put 
an  unfavourable  construction  upon  it.  If  we  were 
driven  to  conjecture,  we  might  infer  that  there  had  been 
an  agreement  between  the  Plaintiff  and  his  wife  to 
separate;  that  a  separation  deed  had  been  prepared ; 
and  that  the  Defendant  was  the  person  to  carry  it  into 
execution.  However,  excluding  all  conjecture,  we 
cannot  see  on  the  face  of  this  declaration  that  the  trans« 
action  in  question  was  illegal,  and  therefore  there 
must  be 

Judgment  for  the  Plaintiff, 
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Burton  t;.  Wigley. 


May  5, 


nnHE  declaration  stated,  that  an  action  having  been  An  arbitrator, 

,    brought  by  Burton  against  Wigley^  and  another  by  ^^  ^^    . 

Wigfey  against  Burton^  it  was,  by  a  Judge's  order  made  decide  on 

in  the  two  actions  by  consent  of  the  parties,  ordered  ^^^t  terms  a 

that  the  said  two  causes  should  be  referred  to  the  award  Lreement 

of  an  arbitrator,  who  was  to  determine  whether  a  certain  should  be 

agreement  in  writing,  dated  the  2Sd  of  August  1831,and  a  ^^*]^^' 

certain  assignment  of  lease,  dated  the  5th  of  October  1 83 1,  other  things, 

one  or  both,  was  or  were  not  entered  into  and  executed  that  the 

by  the  said  parties  upon  some,  and  what  representations,  ^^d  ^ 

aiid  whether  the  same  were  unfounded ;  and  to  award  cancelled ; 

compensation  to  the  party  injured  thereby,  if  the  arbitra-  ^*'^J^^ 

tor  should  think  fit ;  to  decide  whether  the  said  parties,  should  have 

Off  either,  and  which  of  them,  had  violated  or  com-  »ll  ^«  debts 

QliHed  breaches  of  the  said  agreement,  and  in  what  par-  ^^^^ .  ^^ 

ticttlar;  and  to  award  compensation,  if  he  should  think  should,  if 

necessary,  sue 
for  them  in  the  name  of  his  late  partner :  Held,  that  in  authorising  one  of  the 
parties  to  sue  in  the  name  of  the  other,  the  arbitrator  had  not  exceeded  his 
authority. 
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fit,  for  such  breach  or  breaches;  to  decide  the  terms 
upon  which  the  said  agreement  was  to  be  cancelled; 
and  also  which  of  the  said  parties  had  a  right  to  receive 
bills  of  costs  for  business  done  for  the  connection  of 
Wigley  since  the  5th  of  October  18S1,  and  whether 
they,  and  which  of  them,  had  improperly  or  otherwise 
received  any  and  what  sums,  and  what  sums  had  been 
respectively  received  by  the  said  parties  from  the  said 
business  during  that  period;  and  whether  there  was 
any  thing,  and  what,  due  to  the  said  parties  respectively 
in  respect  thereof,  or  any  other  account,  after  deducting 
the  disbursements  and  the  allowances  referred  to  in 
the  said  agreement,  if  the  arbitrator  should  think  fit; 
in  fine,  he  was  to  decide  upon  those  and  all  matters 
in  dispute  between  the  said  parties,  and  to  award 
such  damages,  or  otherwise,  as  in  his  discretion  he 
might  think  fit,  taking  into  consideration  the  sum 
paid  by  Burton^  as  a  consideration  for  the  said  lease, 
fixtures,  and  monies  laid  out  in  repairs,  and  without 
prejudice  to  BttriorCs  interest  in  the  said  lease.  That  the 
arbitrator,  after  hearing  the  parties,  awarded,  first,  that 
the  said  actions  in  the  order  mentioned  should  be  dis- 
continued by  the  Plaintifls  therein ;  and  found,  first,  that 
the  said  agreement  in  the  order  of  reference  mentioned 
was  entered  into  upon  certain  representations, — in  sub- 
stance, that  the  business  of  nn  attorney  then  carried  on 
by  Wigley^  netted  an  average  profit  of  between  lOOOf. 
and  1500/.  a  year;  that  it  was  a  very  respectable  busi- 
ness ;  that  the  house,  in  which  it  was  carried  on,  was  in 
a  thorough  state  of  repair;  that  Wigley  would  entirely 
withdraw  himself  from  practice  in  London^  or  within 
seven  miles  of  it ;  and  that  he  would  use  bis  best  en- 
deavours efiectually  to  transfer  the  said  business  to 
Burton ; — next,  that  the  extent  and  character  of  the  said 
business,  and  the  state  of  repair  of  the  sud  house,  had 
not  been  truly  represented ;  and  that  the  two  last  of 
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the  said  representations  were  introduced  as  stipulations 
in  the  agreement,  and  were  not  performed  by  Wigley ; 
but  the  arbitrator  awarded  to  Burton  no  specific  com- 
pensation for  such  misrepresentation  or  breaches,  hav- 
ing taken  the  same  into  account  on  thejinal  settlement 
ikerein-qfter  directed  betxveen  the  parties.     That  the  ar- 
bitrator further    found,    that  Burton  wa6   entided   to 
receive  the  bills  of  costs  for  all  business  done  for  the 
connection  of  Wigley^  from  the  5th  of  October  1831  to 
the  6th  of  November  1832 ;  and  that,  during  that  period 
Wigley  bad  improperly  received  in  respect  thereof,  the 
sum  of  40/.  155.|   and  properly  in  part  payment  of 
certain  furniture  sold  by  him  to  Burton  the  sum  of 
82/.  165.  Sd.\  that  Burton  had  received  properly  during 
the  same  period,  the  sum  of  288/.  135.  Sd.:  and  that 
there  would  be  due  to  Wigley  in  respect  of  the  total  re- 
ceipts, after  deducting  the  disbursements  and  allowances 
referred  to  in  the  said  agreement,  the  sum  of  110/.: 
but  the  arbitrator,  by  his  award,  directed  that  no  pay- 
ment was  to  be  made  specifically  in  respect  thereof,  at 
he  had  taken  the  same  into  account  in  thejinal  settlement 
thereinafter  directed  between  the  parties.     And,  lasdy, 
that  the  arbitrator  having  considered,  on  the  one  hand, 
the  several  claims  made  by  Wiglet/,  and,  on  the  other, 
the  claims. of  Burton^  by  his  award  directed  that  the 
said  agreement    should   be   cancelled,    and    that   the 
several  claims  of  the  parties  should  be  settled  on  the 
following  terms,  viz.:   that  Burton  should   retain   the 
dwelling-house  in  the  agreement  mentioned,  and  certain 
goods  and  chattels  in  the  award  specified ;  that  all  pay- 
ments and  receipts  of  money  on  either  side,  made  up 
to  the  Gth  of  November  aforesaid,  should  stand  good ; 
that  Burton  should  be  at  liberty  to  collect  and  retain  on 
his  own  account  all  sums  of  money  due  for  business 
transacted  at  the  office  in  Essex^    from  the  5th   of 
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October  18S1  to  the  6tli.  oF  November  aforesaid,  and  to 
use  the  name  gT  Wigley  either  alone  or  jointly  with  his 
owny  if  necessary 9  in  suing  for  the  same ;  that   Wigley 
should,  upon  the  1st  of  October,  then  next  ensuing^  pay 
the  sum  of  100/.  to  Burton  as  damages;  and  should  also 
execute  a  release  of  all  actions,  claims  and  demands* 
whatsoever,  except  as  there  excepted :  that  Burton,  upon 
payment  of  the  said  sum  of  lOOL,  and  execution  of  the 
said  release,  should   cancel  and  deliver  up   the  said 
agreement  of  the  2dd  of  August  1831 ;  and  that  thence- 
forward Wigley  should  be  at  liberty  to  practise  as  an 
attorney  and  solicitor  in  London,  or  in  any  other  place. 
Also,  that  Burton  should  then  execute  a  release  of  all 
actions,  claims  and  demands  whatsoever,  except  as  there 
excepted:   and  that  each   party  should  pay  his  own 
costs.    Of  which  said  award  the  defendant  afterwards, 
to  wit,  on,  &c.,  had  notice.     That  on  the  7th  of  No- 
vember  ISSi,  it  was  duly  ordered  that  the  said  judge's 
order  should  be  made  a  rule  of  court.     But  that  Wigley 
did  not  nor  would  on  the  said  1st  of  October  next  after 
the  making  and  publishing  of  the  award,  and  after  he 
bad  notice  thereof  as  aforesaid,  or  at  any  time  before 
or  since,  although  duly  requested,  pay  or  cause  to  be 
paid  to  the  Plaintiff  the  said  sum  of  100/.  or  any  part 
thereof. 

Demurrer  and  joinder. 


Miller,  in  support  of  the  demurrer,  contended  that 
the  arbitrator  had  exceeded  his  authority  in  awarding 
that  the  Plaintiff  should  use  the  name  of  the  Defendant, 
either  alone  or  jointly  with  his  own,  in  suing  for  the 
bills  of  costs  mentioned  in  the  award.  If  the  award  were 
supported  in  that  respect,  the  Defendant  might  eventually 
be  liable  for  the  costs  of  actions  in  which  he  bad  no  in- 
terest :  the  rule  of  court  conferred  no  authority  on  the 
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arbitrator  to  subject  the  Defendant  to  the  costs  of  snch 
actions,  and  in  that  respect  the  award  was  not  final. 
At  all  events,  the  arbitrator  should  have  provided  for 
the  Defendant  an  indemnity  against  the  risk  of  those 
costs. 

TiNDAL  C«  J.  The  question  before  us  is,  whether  or  not 
the  arbitrator  in  ordering  actions  to  be  brought  in  the  name 
of  theDefendant  has  exceeded  his  authority;  for  if  he  has, 
the  award  may  be  considered  void.     But  looking  at  the 
order  of  m>//7rttf$  and  the  award,  we  are  of  opinion  that 
he  has  not  exceeded  his  authority  in  the  matter  now 
contested.     By  the  order  it  appears  he  was  to  decide 
'*  whether  a  certain  agreement  in  writing,  dated  the  2Sd 
of  August  18S1,  and  a  certain  assignment  of  lease,  dated 
the  5th  of  October  18S1,  one  or  both,  were  or  were  not 
entered  into  and  executed  by  the  parties,  upon  some 
and  what  representations,  and  whether  the  same  were 
unfounded;  to  award  compensation  to  the  party  in- 
jured thereby,  if  be  should  think  fit;  to  decide  whether 
the  parties,  or  either  and  which  of  them,  had  violated 
or  committed  breaches  of  the  said  agreement,  and  in 
what  particular;  to  award  compensation,  if  he  should 
think  fit,  for  such  breach  or  breaches;  to  decide  the 
terms  upon  which  the  said  agreement  should  be  can- 
ceiled;  and  also  to  decide  which  of  the  said  parties  had 
a  right  to  receive  bills  of  costs  for  business  done  for  the 
connection  of  Wigley  since  the  5th  of  October  1831." 
If  he  was  to  decide  which  of  the  parties  had  a  right  to 
receive  the  bills  of  costs,  I  should  have  thought  it 
impliedly  within  the  scope  of  his  authority  to  order 
suits  for  the  purpose  of  recovering  those  costs.     But 
it  does  not  rest  there,  for  the  power  by  which  he  is 
authorised  to  settle  the  terms  on  which  the  agreement 
between  the  parties  should  be  cancelled  includes  this 
power  of  directing  actions  to  be  brought.     It  b  said  that 
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the  effect  of  this  may  be  to  expose  the  Defendant  to 
costs,  and  that  that  the  award,  to  that  extent,  is  not  final 
between  the  parties.  But  such  contingent  liability  to  costs 
fornns  no  part  of  the  disputes  which  the  arbitrator  wns 
called  on  to  settle,  in  respect  of  which  the  award  is  dearly 
final ;  it  is  only  something  which  may  arise  out  of  the 
award;  a  possibility  of  new  disputes,  from  which  no 
award  can  ever  exempt  the  parties  concerned.  It  is  urged 
that  the  arbitrator  might  have  provided  the  Defendant 
some  kind  of  security  against  the  liability  to  these  costs; 
but  that  again  might  have  given  rise  to  future  disputes, 
and  seems  not  to  be  required  by  the  circumstances  of 
the  case.  Philips  v.  Knightley  (a),  nearly  resembles  the 
present  case. 


Vaugham  J.  and  Gaselee  J.  concurred. 

BosANQUET  J.  The  arbitrator  finds  that  the  agree* 
ment  was  entered  into  by  Burton  upon  a  misrepresent- 
ation, but  he  awards  Bution  "  np  specific  compensation  for 
such  misrepresentation  or  breaches,  having  taken  the 
same  into  account  on  the  final  settlement  thereinafter 
directed  between  the  parties.''  In  the  final  settlement 
be  orders  actions  to  be  brought;  that  may  subject  Wigletf 
to  liabilities,  but  the  arbitrator  has  considered  that  in 
"-*'  the  final  account 

Judgment  for  Plaiotifi. 

(a)  3  Str,  gOS. 
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Alexander  and  Another  t;.   Gardner  and       M996. 
Another. 

J  SSUMPSIT  for  goods  bargained  and  sold,  under  PWntiffii  In 

the  following  circumstances :  —  toD^d^u 

The  Plaintifis,  merchants  in  London^  and  agents  for  a  quantity  of 
Irish  houses  in  the  sale  of  butter,  being  in  expectation  ^'**'^J![^^ 
of  a  cargo  from  Murphy  of  Sligo^  entered,  by  means  of  f^^^  Siiifo^ 
their  broker,  into  the  following  contract  with  the  De-  tbe  quality 

**  London^  October  1 1.  18SS.  the  contract. 

"Sold  to  Messrs.  William  Gardner  and  son  for  account  "^^  butter 

of  Messrs.  Alexander  and  Co.,  200  firkins  Murphy  and  shipped  for 

Cos.  Sligo  butter,  at  7l5.  6d,  per  cwt.  free  on  board  for  London  in 
first  quality ;  4s.,  and  6s.  difference  for  inferiors.     Pay-      ,    niid^for 

ment,  bill  at  two  months  from  the  date  of  landing.     To  by  failJ  at 

be  shipped  this  month.     An  average  for  weights  and  twomontha 

tares  within  six  days  of  landing,  if  required."  of  landing. 

On  the  11th  of  November^  the  Plaintiffs  received  from  The  batter 
Murphy  the  invoice  and  bill  of  lading  of  these  butters,  and  ^^^^  m 
also  the  intelligence  that,  owing  to  there  having  been  no  November, 
ship  in  the  port  of  Sligo  bound  for  London,  the  butter  hut  the  De- 
had  not  been  shipped  till  the  6th  of  November.  waived  the 

This  circumstance  was  immediately  communicated  to  objection,  and 

the  Defendants,  who  at  first  refused  to  abide  by  the  f^^**"™^ 
^  ^  invoice  and 

contract,  on  the  ground  that  the  butters  were  to  have  bill  of  bding. 

been  shipped  in  October.     In  a  little  time,  however,  The  butter 

they  abandoned  their  objection,  and  consented  to  retain  j^g^  ^  ^^^ 

the  invoice  and  bill  of  lading  which  had  been  delivered  wrack,  Held, 

to  them  on  the  12th  of  Naoember.  that  Plaintiift 

might  recover 
The  invoice,  which  described  the  butters  in  detail  as  the  price 

from  Defiend* 
ants  in  an  action  for  goods  bargained  tod  told. 
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to  weight,  number  of  casks,  &c.,  was  addressed  to  the 
Plaintiffs;  but  upon  handing  it  over,  their  name  had 
been  struck  out,  and  the  name  of  the  Defendants  sub- 
stituted, as  is  usual  in  the  trade. 

The  bill  of  lading  described  the  casks  by  their  marks 
and  several  quantities,  and  directed  them  to  be  delivered 
to  the  Plaintiffs. 

In  December  1833,  the  greatest  part  of  the  butters 
was  lost  by  shipwreck  on  the  coast  of  Gatway^  and  a 
small  part  of  them  arrived  in  a  damaged  state :  where- 
upon the  Defendants,  not  having  effected  any  insurance^ 
refused  to  pay. 

At  the  trial  before  Tindal  C.  J.,  it  was  contended  on 
their  part  that,  under  the  circumstances  above  stated, 
the  action  for  goods  bargained  and  sold  did  not  lie; 
and  that  the  Plaintiffs,  in  order  to  recover,  should  have 
declared  specially  on  the  contract  of  the  11th  of  Ocioberf 
alleging  and  proving  that  the  goods  had  been  shipped 
in  October^  and  duly  landed ;  since,  according  to  the  con- 
tract, payment  was  not  to  be  made  till  two  months  after 
landing. 

The  jury  found  that  the  condition  for  shipping  in  Oc- 
iober  had  been  waived  by  the  Defendants,  and  returned 
a  verdict  for  414/.,  the  contract  price  of  the  butters. 


Talfourd  Serjt.,  pursuant  to  leave  reserved  at  the 
trial,  obtained  a  rule  nisi  for  setting  aside  this  verdict 
and  entering  a  nonsuit  on  the  ground  above  stated.  He 
relied  mainly  on  Simmons  v.  Swi/l  (a),  where  the  owner 
of  a  stack  of  bark  entered  into  a  contract  to  sell  it  at  a 
certain  price  per  ton,  and  the  purchaser  agreed  to  take 
and  pay  for  it  on  a  day  specified,  and  a  part  was  afier^ 
wards  weighed  and  delivered  to  him :  it  was  held,  that 
the  property  in  the  residue  did  not  vest  in  the  purchaser 


(a)   5  B.^C.  857. 
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until  it  had  been^  weighed,  that  being  necessary  in 
order  to  ascertain  the  amount  to  be  paid :  and  that,  even 
if  it  had  vested,  the  seller  could  not,  before  that  act  had 
been  done,  maintain  an  action  for  goods  sold  and 
delivered.  From  that  case  it  followed  that  an  action 
for  goods  bargained  and  sold  will  not  lie,  unless  the 
property  in  the  goods  passes  to  the  purchaser  at  the 
time  of  the  bargain.  But  so  far  was  the  property  here 
from  passing  to  the  Defendants  at  the  time  of  the  bar- 
gain, that  at  that  time  the  goods  were  not  in  the  Plaintiffs' 
hands,  or,  for  aught  that  appeared,  in  existence.  And 
the  principle  established  by  Goss  v.  Lord  Nugent  (a), 
that  when  the  time  for  delivery  is  fixed  by  a  written 
contract,  it  cannot  be  extended  by  oral  agreement, 
afforded  a  strong  argument  to  shew  that  the  Plaintiffs 
should  have  set  out  in  their  declaration  the  special 
circumstances  of  their  demand. 


1835. 

Alexander 
Gabdner. 


Bompas  Seijt  and  Martin  shewed  cause.  The  action 
for  goods  bargained  and  sold  will  lie;  for  the  property 
in  the  butters  passed  to  the  Defendants  by  the  contract. 
It  was  not  necessary  to  that  end,  that  they  should  have 
been  in  the  actual  possession  of  thePIaintifFi.  The  invoice 
and  bill  of  lading  were  symbols  of  possession,  and  by 
the  transfer  of  those  symbols  the  property  passed  to  the 
Defendants;  Lickbarrow  v.  Mason{b)j  Haille  v.  Smith{c\ 
Cuming  v.  Brawn  (d\  Barrcno  v.  Coles,  {e)  The  Plaintiffs 
had  no  longer  an  insurable  interest;  Hibbert  v.  Carter,  (g) 
In  Simmons  v.  Swi/i  the  bargain  was  held  incomplete, 
because  something  remained  to  be  done  on  the  part  of 
the  vendor,  namely,  the  weighing  a  part  of  the  bark; 
but  here,  at  the  time  of  the  contract  the  quantity,  quality, 
weight,  and  price  of  the  butters,  were  all  ascertained  by 


(a)  SB.S^AdoLSS. 
lb)  2  T.  R.  63. 
(o)  lB.SfP.563. 


(d)  9  Etut,  506. 

(e)  3Campb,92. 
(g)  1  T.JL74t5. 
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18S5.       the  contract  itself.    Ehode  v.  Tkwaiies  {a\  Atkinson  v. 
BeU  (i),  and  Ellioti  v.  Pybus{c\  are  strong  authorities  for 
the  Plaintiffs.   The  condition  for  shipping  in  October  wbs 
expressly  waived   by  the  Defendants;    there  was  no 
agreement  for  extending  the  time;  and  therefore,  Gosst. 
liord  Nugent  has  no  application.     Even  if  the  contract 
here  were  conditional,  the  condition  having  been  waived, 
it  was  not  necessary  to   declare  specially.      2  fFms, 
Sound.  269  6.  note.     As  to  the  objection  that  the  goods 
were  to  be  paid  for  in  two  months  after  landing,  that 
was  a  stipulation  ascertaining  only  the  time   of  pay- 
ment, and  not  rendering  the  landing  a  condition  pre- 
cedent    In   Fragano  v.  Long{d)f  where  the  vendee^  « 
resident  at  Naples,   sent  an  order  to  the  vendors  at 
Birmingham^  "  to  despatch  to  him  certain  goods,  on 
insurance  being  effected;  terms,  three  months*  credit 
from  the  time  of  arrival ;"  the  vendors  (having  marked 
the  package  with  the  vendee's  initials),  despatched  the 
goods  by  the  canal  to  Liverpool,  and  effected  an  in- 
surance declaring  the  interest  to  be  in  the  vendee.     At 
Liverpool  the  goods  were  delivered  by  the  agent  of  the 
vendors  to  the  owner  of  a  vessel  bound  to  Naples, 
through  whose  negligence  they  were  damaged:  it  was 
held,   that  the  property  of  the  goods  vested   in   the 
vendee  as  soon  as  they  were  despatched  from  Birming" 
ham ;  that  the  terms  of  the  order  did  not  make  the 
arrival  of  the  goods  at  Naples  a  condition  precedent 
to  his  liability  to  pay  for  them;   and  that  he  might 
therefore  maintain  an  action  for  the  injury  done  to  the 
goods  through  the  n^ligence  of  the  ship  owner. 

Talfburd  and  Kelly  in  support  of  the  rule. 
Looking  to  this  transaction,  it  was  not  a  contract  for 
the  bargain  and  sale  of  goods  at  the  time  of  the  con- 

(a)  6B.S!C.  388.  (e)  10  Bins^.  512. 

(6)  8  B.  C.  277.  (d)  4  -B.  4r  C.  219- 
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tract,  and  did  not  become  so  by  any  subsequent  circum-        1885. 
stances.     For, 

First,  the  PlaintiiTs  did  not  make  out  their  case  by 
shewing  simply,  the  indorsement  of  the  bill  of  lading :     G^jidneb. 
they  were  obliged  to  connect  it  with,  and  to  produce  the 
special  contract : 

Secondly,  the  goods  were  not  in  their  possession  even 
when  the  bill  of  lading  was  transferred  :  and, 

Lasily,  the  landing  of  the  goods  was  a  condition  pre- 
cedent to  their  being  paid  for;  and  as  the  contract  was 
in  writing,  the  condition  for  shipping  in  October  codld 
not  be  waived  orally. 

In  none  of  the  cases  cited  were  there  any  special  pro- 
visions in  the  contract,  with  reference  to  which  the  rights 
of  the  parties  were  to  be  decided ;  and  in  all  of  them 
the  gQods  sold  were  in  the  possession  of  the  vendors : 
but  here  the  FlaintiiFs,  not  being  in  possession  of  the 
goods,  were  not  in  a  situation  to  carry  the  contract 
absolutely  into  effect. 

If  Fragano  v.  Long  had  been  an  action  for  goods 
bargained  and  sold,  it  would  have  afforded  an  answer  to 
the  objection  made  in  this  case,  that  the  landing  of  the 
goods  was  a  condition  precedent  to  the  property  vesting 
in  the  Defendants :  but  it  was  an  action  by  the  purchaser 
of  goods  against  a  ship  owner  for  negligence  in  convey- 
ing them;  and  the  purchaser  having  actually  insured  the 
goods,  was  the  party  at  whose  risk  they  were  carried. 
Here  the  Defendants  had  not  insured,  and  for  the  r^- 
sons  before  urged,  were  not  the  responsible  proprietors. 

TiNDAL  C.  J.  The  question  in  this  cause  is,  whether 
an  action  for  goods  bargained  and  sold  is  maintainable 
against  the  Defendants.  They  contend,  that  such  an 
action  does  not  lie  against  them ;  but,  that  under  the 
circumstances  of  the  case,  the  Plaintiil's  should  have  de- 
clared specially. 

The  original  contract  was   made  on  the   11th  of 
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Odcber  1833,  in  which  contract  it  is  stated,  that  the 
Plaintiffi  sold  to  the  Defendants  200  firkins  oF  Sligo 
butter,  free  on  board,  at  7l5.  6d*  per  cwt. :  tliat  the 
goods  were  to  be  shipped  in  the  course  of  that  montli, 
and  that  payment  was  to  be  by  a  bill  of  exchange,  pay- 
able two  months  after  the  landing  of  the  goods. 

Upon  this  contract  three  objections  have  been  raised 
to  the.  action  for  goods  bargained  and  sold. 

First,  that  the  butters  were  not  in  the  possession  of 
the  Plaintifis  at  the  time  of  the  contract* 

Secondly,  that  they  were  not  shipped  in  October  as 
the  contract  required ;  and. 

Thirdly,  that  as  the  payment  was  to  be  at  two  months 
after  the  landing  of  the  goods,  and  as  the  goods  were 
never  landed,  such  payment  could  not  be  required. 

Notwithstanding  these  objections,  I  think  the  con- 
tract was  to  pay  for  goods  bargained  and  sold,  and  that 
the  declaration  to  that  efi*ect  is  in  the  proper  form.  And 
I  agree  that  the  Plaintifis  must  show  that  the  property 
in  the  goods  passed  to  the  Defendants  by  the  contract; 
for,  unless  it  did,  the  goods  were  not  bargained  and  sold 
to  them. 

But  as  to  the  first  objection,  if  the  goods  were  ascer- 
tained and  accepted  before  the  action  was  brought,  it 
is  no  objection  that  they  were  not  in  the  possession  of 
the  plaintifis  at  the  time  of  the  contract  In  Rhode  v. 
Tkaxiites[a\  the  vendor  having  in  his  warehouse  a 
quantity  of  sugar  in  bulk,  agreed  to  sell  twenty  hogs- 
heads: four  hogsheads  were  delivered ;  the  vendor  filled 
up,  and  appropriated  to  the  vendee  sixteen  other  hogs- 
heads; informed  him  that  they  were  ready,  and  desired 
him  to  take  them  away;  the  vendee  said  he  would  take 
them  as  soon  as  he  could:  and  it  was  held,  that  the 
appropriation  having  been  made  by  the  vendor  and  as- 
sented to  by  the  vendee,  the  sixteen  hogsheads  thereby 


(a)  6B.SfC.8M. 
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passed  to  the  latter;  and  that  their  valae  might  be  r&-        1895. 
covered  by  the  vendor  under  a  count  for  goods  bar- 
gained and  sold. 

Here,  it  is  impossible  to  say  the  goods  were  not  ascer- 
tained and  accepted  before  the  action  was  brought;  for 
the  quantity,  quality,  and  price,  were  all  specified  in  the 
invoice;  and  the  bill  of  lading  was  regularly  indorsed 
to  and  accepted  by  the  Defendants. 

But  then  it  is  said,  that  the  shipping  of  the  goods  in 
October  was  a  condition  precedent  to  any  claim  on  the 
Defendants.  If  the  Defendants  had  in  the  first  instance 
repudiated  the  bargain  on  that  ground,  it  is  true  no 
action  would  have  lain  against  them.  But  it  is  found  by 
the  jury  that  they  waived  the  objection ;  and  this  being 
only  a  parol  contract,  if  the  party  waives  the  condition 
he  is  in  the  same  situation  as  if  it  had  never  existed. 

The  third  objection  to  the  Plaintiffs'  recovery  is,  that 
the  butters  were  to  be  paid  for  by  a  bill  at  two  months 
after  landing.  But  the  object  of  that  stipulation  was, 
merely  to  fix  the  time  of  payment,  and  not  to  make  the 
landing  a  condition  precedent.  For  that  point  it  is 
enough  to  refer  to  the  decision  in  Fragano  v.  Long. 

The  present  case,  therefore,  is  brought  within  the 
result  of  all  the  decisions,  as  stated  by  Serjt  Williams^ 
in  the  note  2  Wms.  Saund.  269  b. 

Here,  the  action  was  not  brought  till  long  after  the 
two  months  which  would  have  succeeded  the  landing 
of  the  goods,'  if  they  had  arrived  in  the  ordinary  course. 
The  Plaintiffs,  therefore,  being  in  the  situation  of  one 
who  has  parted  with  his  goods,  and  the  Defendants  of 
one  who  has  received  them  upon  an  engagement  to  pay, 
the  action  will  lie,  and  this  rule  must  be  discharged. 

Park  J.  I  entirely  concur.  The  condition  for  ship- 
ping the  goods  in  October  having  been  waived,  the 
question  is,  whether  an  action  lies  for  goods  bargained 
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lSd5.       and  sold ;  and  that  turns  on  the  quesdon,  whether  or 
not  there  has  been  an  acceptance  of  the  goods  by  the 
Defendants.     I  ^think  there  has,  and  that  an   action 
Oabdnxb.     might  have  been  maintained  even  for  goods  sold  and 
delivered;  but  it  is  suflScient  to  say,  that  the  right  to 
sue  for  goods  bargained  and  sold  is  complete.     The 
Defendants'  argument  turns  on  the  principle,  that  goods 
sold  remain  at  the  risk  of  the  vendor,  till  every  thing 
is  done  to  complete  the  contract:   Hinde  v.  White' 
house  {a)  \    or   till  a  specific  appropriation    has  taken 
place.     But  that  having  been  effected  here  by  the  trans- 
fer of  the  bill  of  lading,  the  case  falls  within  the  principle 
of  BAode  V.  Tkmaites^  and  Fragano  v.  Long.    We  have 
been  pressed  with   the  authority  of  Simmons  ▼.  SvUft. 
There,  the  owner  of  a  stack  of  bark  entered  into  a  con- 
tract to  sell  it  at  a  certain  price  per  ton,  and  the  pur- 
chaser agreed  to  take  and  pay  for  it  on  a  day  specified; 
and  a  part  was  afterwards   weighed  and  delivered  to 
him :  it  was  held  that  the  residue  did  not  vest  in  the 
purchaser  until  it  had  been  weighed,  that  being  neces- 
sary in  order  to  ascertain  the  amount  to  be  paid ;  and 
that,  even  if  it  had  been  vested,  the  seller  could  not, 
before  that  act  had  been  done,  maintain  an  action  for 
goods  sold  and  delivered.     In  that  I  entirely  concur. 
But  see  what  the  case  was  in  Bhode  v.  TAwailes.   There 
the  vendor  having  in  his  warehouse  a  quantity  of  sugar 
in  bulk,  agreed  to  sell  twenty  hogsheads:   four  bogs- 
heads  were  delivered  to  the  vendee;  the  vendor  filled  op 
and  appropriated  to  the  vendee  sixteen  other  hogsheads, 
informed  him  that  they  were  ready,  and  desired  him  to 
take  them  away.     The  vendee  said  he  would  take  them 
as  soon  as  he  could.     It  was  held,  that  the  appropri- 
ation having  been  made  and  assented  to,  the  property 
in  the  sixteen  hogsheads  passed  to  the  vendee,  and  that 

(a)  7  East,  558. 
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their  value  might  be  recovered  by  the  vendor  under  a 
count  for  goods  bargained  and  sold.  And  the  argument 
that  the  arrival  and  landing  of  the  goods  was  to  be  a 
condition  precedent  to  payment,  is  answered  by  Fra^ 
gano  V.  Long.  There  the  vendee,  resident  at  Naples^ 
sent  an  order  to  the  vendors,  hardwaremen  at  BtPfning" 
ham^  <<  to  despatch  to  him  certain  goods,  on  insurance 
being  effected ;  terms,  three  months'  credit  from  the  time 
of  arrival."  The  vendors  despatched  the  goods  by  the 
canal  to  Liverpool^  and  effected  an  insurance,  declaring 
the  interest  to  be  in  the  vendee :  at  Liverpool  the  goods 
were  delivered  by  the  agent  of  the  vendors  to  the  owner 
of  a  vessel  bound  to  Naples^  through  whose  negligence 
they  were  much  damaged:  it  was  held,  that  the  pro- 
perty in  the  goods  vested  in  the  vendee  as  soon  as  they 
were  despatched  from  Birmitigham;  that  the  terms 
of  the  order  did  not  make  the  arrival  of  the  goods  at 
Naples  a  condition  precedent  to  a  liability  to  pay  for 
them ;  and  that  the  vendee  might  therefore  maintain  an 
action  for  the  injury  done  to  the  goods  through  the 
negligence  of  the  ship  owner. 

That  case,  therefore,  and  the  case  otBAode  v.  Thwaiies, 
entirely  warrant  our  present  decision. 
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Gaselee  J.  The  Chief  Justice  and  my  rother  Park 
having  gone  so  fully  into  the  case,  I  shall  only  observe 
that  here  the  invoice  specifies  the  weight  and  price  of  all 
the  goods. 


BosANQUET  J.  I  think  that  this  was  a  contract  exe- 
cuted, and  that  therefore  the  Plaintiff  has  properly 
declared  for  goods  bargained  and  sold.  It  is  not  neces- 
sary for  the  support  of  such  an  action  that  the  goods 
should  be  actually  in  the  possession  of  the  vendor. 
Here  he  was  entitled  to  the  possession,  and  has  done  all 
that  was  required  on  his  p<irt  to  render  the  transfer 


fto 


EASTER  TERM, 


1835. 


efieotaal.  It  is  said  he  should  have  declared  specially} 
shewing  the  performance  of  the  condition  precedent  as 
to  the  time  of  shipping,  or  a  waiver  of  it  in  writing.  If 
the  contract  containing  the  condition  had  been  by  deed, 
that  doctrine  might  have  applied,  but  this  was  a  parol 
contract,  and  the  condition  might  be  waived  without  a 
writing.  '  A  contract  must  be  declared  on  according  to 
its  legal  effect;  and  the  effect  of  all  the  circumstances 
here  is,  to  render  it  a  contract  without  a  condition. 
The  objection  that  the  arrival  of  the  goods  was  a  con- 
dition precedent  to  payment  is  answered  by  the  case  of 
Fragano  v.  Longj  where  it  was  decided  that  the  property 
in  the  goods  vested  in  the  vendee  as  soon  as  they  were 
.despatched  from  Birmingham;  that  the  terms  of  the 
order  did  not  make  the  arrival  of  the  goods  at  Naples  a 
condition  precedent  to  the  vendee's  liability  to  pay  for 
them ;  and  that  he  might  therefore  maintain  an  action 
for  the  injury  done  to  the  goods  through  the  negligence 
of  the  ship  owner.  Here,  the  time  for  arrival  of  the 
goods  having  long  since  elapsed,  the  time  for  payment 
must  also  be  arrived  if  there  was  to  be  any  payment  at 
all,  and  that  there  was  to  be  a  payment  is  decided  by 
R-agano  v.  Long. 

Rule  dischai^ed 
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1855. 

Fancourt  V.  Bull.  May  6. 

^T^HE  declaration  stated  that  the  Plaintiff  was  lawfully  1.  A  party 

possessed  as  of  his  own  property  of  a  certain  bill  ^pj^,  J!\ 

of  exchange  in  writing,  —  made  and  drawn  by  one  Hugh  Plaintiff  to 

Fraser   upon  and  accepted   by  the   Plaintiff,  bearing  ^J®^''*?****" 

date  the   20th  of  November  18S3,   whereby  the  said  to  be  dL*. 

Hugh  Fraser  requested  Plaintiff  to  pay  to  the  order  of  counted,  ^ 

said   Hugh  Fraser  350/.  three  months  after  the  date  ij^^*ti|^" 

thereof,  —  of  the  value  of  350/.  of  lawful  money,  &c.,  and  Defendant 

beins:  so  possessed  thereof,  the  PIainti£fI  afterwards,  to  ■■  *  «c<nmty 

.  o  1.    1         .         .1  .11     r        !_  for  a  debt 

wit,  on,  &c.,  casually  lost  the  said  bill  of  exchange  out  j^^  ^  jy^^ 

of  his  possession;  and  the  same  afterwards,  to  wit,  on,  fendant,  was 
&c,  came  to  the  possession  of  the  Defendant  by  finding ;  ^^^^  ^"' 
yet  the  Defendant,  well  knowing  the  said  bill  oJT  ex-  ness  for 
change  to  be  the  property  of  the  Plaintiff,  and  of  right  Plwntf^in 
to  appertain  and  belong  to  him,  would  not  deliver  the  trover 
said  bill  of  exchange  to  the  Plaintiff,  although  requested  broiigbt  bj 
so  to  do ;  but  converted  and  disposed  of  the  said  bill  of  ^   ^^     ^^ 
exchange  to  his,  the  Defendant's  use,  to  the  damage  of  of  the  bill« 
the  Plaintiff  of  500/.,  &c,  fof  a^WlK^*' 

Pleas.    First,  general  issue.      Secondly,  that  the  said  exchange 
bill  of  exchange  in  the  declaration  mentioned,  before  Defendant 
and  at  the  time  of  the  deliveiy  thereof  to  the  De-  ^^^^*** 
fendant  as  next  therein-after   mentioned,  was  in   the  being  law- 
possession  of  Hugh  Fraser^  who  was  the  drawer  thereof  ^^y  P®*" 
and   the  person  to  whose  order  the  same  was  made  \^  indorsed 

payable ;  and  that  the  same  had  been  and  then  was  it  to  P.,  and 

that  P.  for 
good  consideration  indorsed  it  to  Defendant :  Plaintiff  replied,  that  there  was 
no  good  consideration  for  P.'s  indorsing  the  bill. 

The  jury  having  found  for  the  Plaintiff  on  this  replication^  the  Court  reftised 
to  arrest  judgment  or  award  a  repleader. 
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18S5«        indorsed  by  the  said  Htigh  Fraser^  and  also  by  one 
Frederick  Palmer.    That  before  and  at  the  time  of  such 
delivery  of  the  said  bill  of  exchange  to  the  Defendant  as 
aforesaid,   one  Samuel  Salmonson  and  the  said  Hugh 
Fraser  were  justly  and  truly  indebted  to  the  Defendant 
in  a  certain  large  sum  of  money,  to  wit,  the  sum  of 
300/.  for  money  before  then  received  by  the  said  Samud 
Salmonson  and  Hugh  Fraser^  to  and  for  the  use  of  the 
Defendant;  and  thereupon  and  long  before  the  said 
bill  of  exchange  had  become  due  and  payable  according 
to  the  tenor  and  effect  thereof,  to  wit,  on  the  10th  of 
December  1883,  and  whilst  the  said  Samuel  Salmonson 
and  Hugh  Fraser  continued  and  were  so  indebted  to 
the  Defendant  as  aforesaid,  the  said  Hugh  Fraser  in 
consideration  thereof,   and  also  in  consideration  of  a 
certain  further  sum  of  money,  to  wit,  the  sum  of  60L, 
then  lent  and  advanced  by  the  Defendant  to  the  said 
Hugh  Fraser  at  his  request,  then  delivered  the  said  bill 
of  exchange  so  indorsed  as  aforesaid,  to  the  Defendant, 
for  the  purpose  of  securing  to  the  Defendant  tlie  re* 
payment  of  the  said  several  sums  of  money :  by  means 
of  which  said  premises  the  Defendant  then  became  and 
was  the  lawful  holder  of  the  said  bill  of  exchange,  and 
continued  such  holder  thereof  until  and  at  the  time  of  the 
said  supposed   conversion   thereof  in   the  declaration 
mentioned:    and   that,    the  Defendant  was    ready  to 
verify,  &c. 

Thirdly,  that  before  the  time  of  the  said  supposed 
conversion  of  the  said  bill  of  exchange  in  the  declaim 
ation  mentioned,  the  said  Hugh  Fraser^  who  was  the 
drawer  thereof,  and  the  person  to  whose  order  the 
same  was  made  payable,  was  lawfully  possessed  of  the 
same;  and  being  so  possessed  thereof,  the  said  Hugh 
Fraser  indorsed  the  said  bill  of  exchange  to  the  said 
Frederick  Palmer i  and  the  said  Frederick  Palmer^  before 
the  said  bill  of  exchange  had  become  or  was  due  and 
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payable  according  to  the  tenor  and  effect  thereof,  to  wit,  ]8d5. 
on  &c«,  for  a  good  and  valuable  consideration  in  that 
behalf,  indorsed  the  same  to  the  Defendant,  by  means 
whereof  the  Defendant  then  became  and  was  the  lawful 
holder  of  the  said  bill  of  exchange,  and  continued  such 
holder  thereof  until  and  at  the  time  of  the  said  supposed 
conversion  thereof  in  the  declaration  mentioned:  and 
that,  the  Defendant  was  ready  to  verify,  &c 

The  PlaintiflT joined  issue  on  the  first  plea,  and  to  the 
second  replied,  that  the  said  Ht^h  Fraser  received  the 
said  bill  of  exchange  in  the  declaration  mentioned,  and 
nntil  the  Defendant  came  possessed  thereof  held  the 
same  for  a  special  purpose,  for  the  sole  use  and  benefit 
of  the  Plaintiff  and  not  otherwise,  to  wit,  for  the  purpose 
and  in  order  that  the  said  Hugh  Fraser  might  get  the 
said  bill  of  exchange  discounted  for  the  Plaintiff,  and 
deliver  and  pay  the  proceeds  thereof  upon  such  dis* 
counting  to  the  Plaintiff:  of  all  which  premises  the  De- 
fendant at  the  time  he  received  the  said  bill  of  exchange 
had  notice :  That  the  said  Hugk  Fraser  in  violation  of 
good  faith  and  contrary  to  the  purpose  for  which  he  re- 
ceived the  said  bill  of  exchange  deposited  the  same  with 
the  Defendant  as  in  the  second  plea  was  alleged ;  and 
the  Defendant  took  and  received  the  said  bill  of  exchange 
well  knowing  and  with  notice  of  all  the  said  premises, 
and  that  the  Plaintiff  had  not  received  any  value  for  the 
said  bill  of  exchange :  and  that,  the  Plaintiff  was  ready 
to  verify,  &c.  And  as  to  the  plea  of  the  Defendant 
lastly  above  pleaded,  the  Plaintiff  said,  that  there  never 
was  a  good  or  valuable  consideration  for  the  said  Frederick 
Palmer's  indorsing  the  said  bill  of  exchange  to  the  De- 
fendant in  manner  and  form  as  the  Defendant  had  in  his 
said  last  plea  alleged,  &c. 

Rejoinder,  that  the  Defendant  bad  not  at  the  time 
he  received  the  said  bill  of  exchange  in  the  declaration 
mentioned,. any  knowledge  or  notice  that  the  mAHugh 
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18S5.  Fraser  had  received  or  held  the  said  bill  of  exchange 
for  the  special  purpose  in  the  replication  mentioned  for 
the  use  and  benefit  of  the  Plaintiff;  or  that  the  said 
Hugh  Fraser  had  deposited  the  same  with  him  the  De* 
fiendant  contrary  to  the  purpose  for  which  the  said  Hvgh 
Fraser  received  the  same ;  or  that  the  Plaintiff  bad  not 
received  any  value  for  the  said  bill  of  exchange :  and  of 
that,  the  Defendant  put  himself  upon  the  country,  &c 

The  Defendant  joined  issue  on  the  replication  to  the 
third  plea ;  and  the  plaintiff,  on  the  rejoinder. 

At  the  trial,  Fraser^  being  called  as  a  witness  for  the 
Plaintiff,  was  objected  to  as  having  an  immediate  interest 
in  the  result  of  the  action : 

But  the  objection  being  overruled,  *— (without  refe- 
rence to  the  statute  3  &  4  ^.  4>.  c.  42.)>  on  the  ground 
that  whichever  way  the  verdict  went,  he  would  be  liable 
to  one  or  other  of  the  parties,  and  so,  stood  indifferent 
between  them,  —  he  stated, 

That  the  bill  had  been  entrusted  to  him  to  raise  money 
for  the  Plaintiff;  that  he  applied  to  the  Defendant  to  dis- 
count it  for  the  Plaintiff,  which  the  Defendant  agreed  to 
do,  if  Fraser  would  allow  a  debt  due  from  StUmanson 
and  Fraser  to  the  Defendant,  to  be  secured  by  Fnuer's 
receiving  die  amount  of  the  bill  minus  that  debt ;  this,  after 
some  shew  of  reluctance,  was  assented  to  by  Fraser^  who 
thereupon  obtained  60/.  on  the  bill ;  but  when  at  a  sub- 
sequent period  he  came  and  paid  60/.  to  redeem  the  bill, 
the  Defendant  insisted  upon  retaining  it  as  a  security  for 
the  debt  due  to  him  from  Salmonson  and  Fraser. 

The  witness  also  proved  that  Palmer  received  no  con- 
sideration for  his  indorsement. 

Upon  this  evidence  a  verdict  was  found  for  the  Plain- 
tiff; but  a  rule  nisi  was  afterwards  obtained  to  set  it  aside 
on  the  ground  that  Fraser  was  an  incompetent  witness,-— 
or  to  arrest  the  judgment  or  award  a  repleader^  on  the 
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ground  that  admitting  the  allegations  in  the  replication  1835. 
to  the  third  plea  to  have  been  established  in  proof, 
there  was  nothing  in  them  to  shake  the  title  to  the  bill 
set  up  by  the  Defendant  in  that  plea^  the  issue  raised  by 
the  replication  being  immaterial ;  so  that  upon  the  third 
plea  the  Defendant  was  entitled  to  judgment. 

Stephen  Serjt.  and  Martin  shewed  cause.  The  wit- 
ness, being  equally  liable  whichever  way  the  verdict 
went,  stood  indifferent  between  the  parties,  and  so 
was  properly  admitted ;  Carter  v.  Pearce.  (a)  Then, 
with  respect  to  arrest  of  judgment,  the  Defendant's 
colourable  title,  as  disclosed  on  the  third  plea,  having 
been  answered  by  the  verdict  on  the  replication,  the 
Plaintiff's  title  stands  unimpeached  as  alleged  in  the 
declaration ;  and,  upon  the  whole  record,  he  is  entitled 
to  judgment:  Vin.  Abr.  Color.  G. . 

Nor  was  the  issue  on  the  third  plea  immaterial ;  for, 
after  the  averment  in  the  declaration,  that  the  Plaintiff 
had  lost  the  bill,  the  third  plea  had  been  ill  without  an 
averment  that  the  bill  came  to  Defendant  on  good 
consideration.  The  Plaintiff  having  lost  the  bill,  and 
not  having  transferred  it  in  the  ordinary  course  of  busi- 
ness, the  substantial  question  was,  whether  the  Defend- 
ant had  lawfully  acquired  a  property  in  it,  which,  under 
such  circumstances,  he  could  not  do  without  giving  con- 
sideration for  it.  He  was  in  the  same  situation  as  a 
trespasser  who  holds  a  chattel ;  but  who  cannot  retain  it 
even  against  one  who  has  a  mere  special  property  in  it ; 
Wilhraham  v.  Snow,  ifi)  And  a  traverse  ought  to  be  of 
the  most  material  thing,  and  the  effect  of  the  bar :  thus 
in  trespass,  if  the  defendant  pleads  that  A.  being  seised 
made  a  lease  to  him,  the  plaintiff  shews  that  after  dis- 
seisin of  ^.  his  father  was  seised,  and  died  seised,  and 

(a)  1  r.  R.  16S.  (h)  3  Saund,  4?. 
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the  land  descended  to  himself,  he  must  traverse  the 
lease;  Com.  Dig.  Pleader^  G.  10.  But  if  the  issue  be 
immaterial,  the  defendant,  as  having  raised  it,  cannot 
take  the  objection ;  Symmers  v.  Regenu  (a)  At  all  evaits, 
it  would  only  go  to  a  repleader,  which  the  Court  will  not 
award  in  favour  of  a  party,  who,  upon  the  whole  pro- 
ceeding, appears  to  be  substantially  in  the  wrong; 
Goodbume  v.  Bowman.  (6) 


Kelly  and  Swann  in  support  of  the  rule.  The  witness 
did  not  stand  indifferent  between  the  parties ;  for  if  the 
Plaintiff  succeeded,  the  witness  would  only  be  liable  to 
the  Defendant  in  the  amount  of  the  bill,  minus  the  60L 
he  had  repaid  to  the  Defendant ;  whereas,  if  the  De- 
fendant had  indorsed  the  bill  over  for  value,  and  then 
succeeded  in  this  action,  th6  Plaintiff  would  be  liable  to 
the  indorsee  in  the  full  amount  of  the  bill ;  and  Fritter^ 
consequently,  would  be  liable  over  to  the  Plaintiff  to 
the  same  amount,  as  well  as  to  the  costs  of  this  action. 

Again,  supposing  Fraser  were  called  on  to  pay  the 
Defendant  the  amount  of  his  lien  on  the  bill,  he  would 
be  assisted  in  that  payment  by  Salmonson,  since  the  bill 
was  deposited  with  the  Defendant  for  a  debt  due  to  him 
from  Fraser  and  Salmonson.  But  if  Fraser  were  called 
on  to  pay  the  amount  of  the  bill  to  the  Plaintiff,  he 
must  bear  the  whole  burthen  himself. 

Then,  the  allegation  in  the  third  plea,  that  Palmer 
indorsed  the  bill  for  a  good  consideration,  was  imma- 
terial; for  it  is  alleged  that  Fraser  being  lawfully  in 
possession,  indorsed  it.  No  consideration  is  necessary 
to  the  validity  of  an  indorsement  by  one  lawfully  in 
possession ;  and  the  holder  might  have  declared  on  that 
indorsement,  omitting  any  mention  of  the  intermediate 
indorsement  by  Palmer.     Notwithstanding  the  finding 


(a)  Cotop.501. 


{b)  SBingh.SSi. 
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of  the  jury  on  the  replication  to  that  plea,   suflScient        1895. 
remains  on  the  plea  to  establish  the  Defendant's  title 
to  the  bill,  and  to  the  judgment  of  the  Court 

The  judgment  for  the  Plaintiff,  therefore,  on  that 
replication,  ought  to  be  arrested.  For  whichever  party 
appears  upon  the  whole  of  the  record  to  have  the  better 
title,  will  obtain  the  decision  of  the  Court;  Wilkinson  v. 
Malin.  (a) 

Cur.  adv.  vult. 

TiNDAL  C.  J.  The  Defendant  in  this  case  obtained 
a  rule  to  shew  cause,  why  the  verdict  should  not  be  set 
aside,  on  the  ground  of  the  improper  admission  of 
evidence,  or  why  the  judgment  for  the  Plaintiff  should 
not  be  arrested,  or  a  repleader  awarded. 

Upon  the  first  gronnd  of  objection,  we  see  no  interest 
which  Fraser  has  in  the  event  of  this  suit,  so  as  to 
render  him  an  incompetent  witness  for  the  Plaintiff. 
The  Defendant  claims  to  retain  this  bill  as  a  security 
for  the  debt  of  Fraser^  for  which  he  alleges  it  was 
pledged  to  him.  If  the  Plaintiff  succeeds  in  this  action, 
Frasej^s  debt  will  immediately  revive,  and  the  Defendant 
may  recover  it  in  an  action  against  him.  If,  on  the  other 
hand,  the  Plaintiff  fails  in  the  action,  he  will  be  able  to 
recover  against  the  witness  the  amount  of  the  damage 
he  has  sustained  by  the  wrongful  delivery  of  the  bill ; 
that  is,  the  amount  of  the  lien  which  the  Defendant  has 
obtained  upon  the  bill:  and  as  to  the  argument  that  the 
witness  might  be  liable  to  the  Plaintiff  in  a  larger 
amount  than  to  the  Defendant,  if  the  bill  had  been 
indorsed  over  by  the  Defendant  to  a  third  party  for 
value,  the  answer  is,  that  such  is  not  the  case  between 
these  parties;  for  in  order  to  give  such  indorsee  a 
better  title  tlian  the  Defendant,  it  must  be  shewn  that 

(o)  %  Cr,  S^  Jer.6S6. 
z  z  ^2 
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1835.  it  was  indorsed  over  for  value,  and  without  notice  of  the 
defect  of  the  Defendant's  title;  but  there  is  no  sudi 
evidence  in  the  case.  The  witness  appears,  therefore^ 
to  stand  indifferent  between  the  parties  as  to  any  claim 
on  the  bill  itself;  and  as  to  the  costs  of  this  action,  in 
case  the  Plaintiff  fails,  there  seems  no  principle  upon 
which  the  witness  can  be  held  liable  to  such  costs.  If 
the  Plaintiff  has  brought  an  action  of  trover  for  his  bill, 
which  he  is  unable  to  support,  either  on  account  of  aoy 
legal  objection,  or  for  want  of  sufficient  evidence,  be 
must  himself  bear  the  costs  of  such  unfounded  action ; 
he  can  never  state  them  in  a  declaration  against  the 
witness,  as  a  necessary  consequence  of  the  act  of  the  wit- 
ness, in  wrongfully  delivering  the  bill  to  the  Defandant. 
The  application  by  the  Defendant  to  arrest  the  judg- 
ment, involves  a  question  attended  with  greater  nicety 
and  difficulty.  This  application  proceeds  on  the  ground 
that,  notwithstanding  the  jury  have  found  fcyr  the 
Plaintiff,  upon  the  traverse  of  the  single  fiict  taken  by 
him  in  his  replication  to  the  third  plea,  still  sufficient 
remains  upon  that  plea  unanswered,  and  admitted  by 
the  replication,  to  form  a  legal  bar  to  the  Plaintiff's 
demand.  If  such  be  the  real  state  of  the  pleadings,  the 
inference  is  undoubtedly  correct  that  the  Plaintiff  can« 
not  be  entitled  to  the  judgment  of  the  Court  But 
looking  to  the  nature  of  the  Plaintiff's  claim,  as  stated 
in  his  declaration,  and  to  the  answer  set  up  by  the 
Defendant  in  his  third  plea,  we  think  the  allegations 
in  his  third  plea,  which  remain  admitted  by  the  repli- 
cation, do  not  constitue  a  legal  answer  to  the  action. 

This  is  an  action  of  trover,  in  which  the  declaratioB 
states  the  Plaintiff  to  be  possessed  of  the  bill  of  ex- 
change as  of  his  own  property,  and  that  the  Defendant 
wrongfully  converted  it  to  his  own  use.  The  third  pies 
purports  to  be  a  plea  of  property  in  the  bill  in  the  De* 
fendant ;  a  defence  which,  according  to  the  new  rules 
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of  pleadingy  must  be  pleaded  specially  to  the  action.  1835. 
This  plea,  therefore,  in  order  to  be  a  valid  plea,  must 
confess  and  avoid  the  Plaintiff's  right  of  action.  It  does, 
consequently,  admit  the  property  of  the  bill  to  have 
been  in  the  Plaintiff,  and  that  the  Defendant  converted 
the  bill  to  his  own  use;  but  it  proceeds  to  introduce 
and  allege  new  facts,  which,  as  the  Defendant  contends, 
shew  the  property  to  have  been  in  the  Defendant,  or, 
at  all  events,  out  of  the  Plaintiff,  at  the  time  of  the  con«- 
version  of  the  bill.  Those  facts  (omitting  the  all^ation 
ivhicb  has  been  negatived  by  the  jury,  and  which,  there- 
fore, may  be  considered  as  if  never  inserted  in  the 
pita),  are  the  three  following;  viz^  first,  that  before  the 
conversion  by  the  Defendant,  Fraser^  who  was  the 
drawer  and  the  person  to  whose  order  the  bill  was 
made  payable,  was  lawfully  possessed  of  the  bill.  Se- 
condly, that  being  so  possessed  thereof,  he  indorsed 
the  bill  to  Palmer ;  and,  thirdly,  that  Palmer^  before 
the  bill  became  payable,  indorsed  the  same  to  the  De- 
fendant The  question,  therefore,  on  the  pleading,  is 
reduced  to  this,  whether  these  facts  amount  to  an 
avoidance  of  the  Plaintiff's  right  of  action,  by  shewing 
the  property  in  the  bill  to  be  out  of  the  Plaintiff. 

That  the  special  plea  admits,  not  merely  the  right  of 
possession,  but  the  property  of  the  bill  to  have  been  in 
the  Plaintiff,  is  clear  from  the  decision  of  the  Court  in 
the  case  of  Comyns  v.  Boyer  (a),  in  which  the  defendant 
pleaded  in  bar  to  an  action  of  tracer  for  nine  oxen,  that 
one  WiUiam  White  was  possessed  of  these  nine  oxen  and 
sold  them  to  the  defendant  in  market  overt,  whereby  he 
became  possessed  of  them  and  converted  them.  Upon 
demurrer,  one  objection  taken  by  the  plaintiff  was,  that 
the  plea  did  not  confess  nor  deny  the  property,  nor 
answer  thereto.     But  the  Court  held  ^Uhat  the  plea 

(a)  Cro.  EUss.  485. 
z  z  S 
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.1885.  was  good  enough  as  to  that ;  for  when  he  justifies  by 
buying  in  a  market  overt,  it  is  thereby  allowed  that  die 
property  was  in  the  plaintifi^  but  he  is  bound  by  that 
sale;  and  he  needed  not  otherwise  confess  iL"  The 
Plaintiff,  therefore,  being  admitted  by  the  plea  to  be 
the  lawful  owner  of  this  bill,  and  to  have  the  proper^ 
in  it,  is  it  enough  to  deprive  him  of  that  property  to 
allege  in  the  plea  that  Fraser  became  lawfully  possessed 
of  it,  and  indorsed  it  over  to  Palmer^  and  Palmer  to  the 
Defendant,  without  alleging  either  tliat  Palmer  or  the 
Defendant  took  the  bill  for  a  valuable  consideration? 
and  we  are  of  opinion  that  it  is  not.  All  the  &cts 
alleged  in  the  plea  may  be  perfectly  true,  and  yet  the 
property  in  the  bill  remain  unaltered  in  the  Plaintiff; 
for  these  allegations  are  consistent  with  the  loss  of  the 
bill  by  the  Plainti£^  and  the  finding  thereof  by  Rrasers 
or  with  the  delivery  of  the  bill  to  Fraser  for  some 
special  purpose ;  in  either  of  which  cases  Fraser  would 
have  been  lawfully  possessed  of  the  bill;  but  in  neither  of 
those  cases  could  he  have  given  any  title  to  the  bill  to  a 
third  person  as  against  the  Plaintiff,  simply  by  in- 
dorsing it  over :  in  order  to  give  such  title  the  indorsee 
must  have  given  value  for  the  bill,  and  have  taken  it 
bon&Jldef  and  without  notice  of  the  defect  of  F^ser^s 
title.  It  is  argued,  that  in  a  declaration  upon  a  bill  of 
exchange,  it  is  sufficient  to  state  an  indorsement,  with- 
out any  allegation  that  it  was  made  upon  a  good  con- 
sideration; the  bare  allegation  of  the  indorsement 
importing  that  it  was  made  for  value.  Thb  is  uo^ 
doubtedly  the  case,  'where  the  holder  is  enforcing  his 
remedy  on  the  bill  which  has  been  in  a  due  course  of 
circulation ;  but  here  the  action  is  brought  to  recover 
the  property  in  the  bill,  *not  to  enforce  its  payment 
The  Plaintiff  alleges  his  tide,  and  challenges  the  De- 
fendant to  disprove  it,  or  to  produce  a  better;  and  it 
is  manifest  on  the  face  of  the  declaration  that  this  bill 
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was  not  in  a  course  of  circulation;   for  the  Plaintiff       I8d5. 
alleges  that  he  was  the  owner  of  a  bill  drawn  by  Traur 
upon  himself,  and  accepted  by  himself  the   Plaintiff; 
whereas  a  bill  accepted  by  the  Plaintiff  in  the  ordinary        Bvu.. 
course  of  business,  would  not  have  been  the  property  of 

'the  acceptor,  but  of  the  drawer  or  some  indorsee.  To 
devest  such  a  title,  therefore,  out  of  the  Plaintifi^  we 
think  something  more  was  necessary  than  a  mere  in- 
dorsement of  the  bill.  In  the  case  before  cited  of 
Comj/ns  V.  Boyer^  a  possession  by  a  stranger,  and  sale  in 
market  overt,  was  held  a  sufficient  allegation  in  the  plea 
to  devest  the  property  of  the  Plaintiff;  because  a  sale 
in  market  overt  is  a  title  against  all  the  world.  But 
here,  a  lawful  possession  and  indorsement,  unless  it  was 
an  indorsement  for  value,  and  without  notice  of  the 
defect  of  Fraser's  title,  would  not  give  a  good  title 
against  all  the  world;  it  would  give  the  indorsee  no 
better  title  than  Fraser  had  himself;  that  is,  a  title  of 
possession  only,  leaving  the  property  in  the  Plaintiff. 

For  these  reasons,  we  think  there  is  no  ground  for 
arresting  judgment  for  the  Plaintiff;  and  as  to  the 
award  of  a  repleader,  it  is  manifest  that  the  Plaintiff  has 

.  taken  his  issue  upon  the  only  material  fact  alleged  in 
the  third  plea,  which  traverse  has  been  found  for  him. 
The  Defendant,  therefore,  can  have  no  right  to  demand 
a  repleader,  when  it  appears  that  his  own  plea  is  so 
defective,  that  even  when  unanswered,  it  forms  no  bar 
to  the  Plaintiff's  declaration. 

Judgment  for  the  Plaintiff. 


z  2  4 
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Defries  v.  Davis. 


The  Court 
has  no  juris- 
diction to  dis- 
charge from 
custody  an 
infant  in  ex- 
ecution for 
damages,  in 
an  action  of 
slander. 


^ALFOURD  Seijt.  obtained  a  rale  calling  on  the 
Plaintiff  to  shew  cause  why  the  Defendant,  an  inGint 
17  years  old,  should  not  be  discharged  out  oFthe  custody 
of  the  warden  of  the  Fleet  at  the  Plaintiff^s  suit  in  Ais 
action. 

The  Defendant  bad  been  taken  in  execution  m 
February  last  at  the  suit  of  the  Plaintiff  for  4*0/1  damages, 
and  70/.  5s>  costs,  recovered  in  an  action  of  slander,  m 
which  the  Plaintiff  alleged  and  proved  special  damage. 

The  Defendant  petitioned  for  his  discharge  in  the 
Insolvent  Debtors'  Court,  but  was  opposed  by  the  Plain- 
tiff,  and  remanded,  on  the  ground  that  being  an  in&ot 
he  could  not  execute  the  warrant  of  attomqr  which  is 
the  condition  of  an  insolvent's  discharge. 


HogginSf  who  shewed  cause  against  the  rule,  contended 
that  the  Court  had  no  authority  to  interfere,  the  Insolvent 
Debtors'  Court  having  an  especial  jurisdiction  to  rdieve 
Defendants  in  slander  causes,  and  at  the  same  time  to 
award  punishment  for  the  slander.   7  G.  4>.  c.  57*  5. 4» 

Tcdfburd.  The  Insolvent  Debtors'  Court  having  been 
precluded  from  giving  relief  by  the  Plaintiff's  opposttion, 
and  so  young  a  person  being  exposed  to  an  imprison- 
ment of  four  years  for  a  juvenile  indiscretion,  the  Court 
will  interpose  to  mitigate  such  a  punishment.  In  Ex 
parte  Deacon  {a)  it  was  held,  that  though  a  married 
woman,  who,  with  her  husband,  was  in  execution  for  a 
debt  contracted  by  her  before  coverture,  could  not  be 
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discharged  by  the  Insolvent  Debtors'  Court,  she  not        IB^» 
being  capable  of  executing  a  warrant  of  attorney  and 
complying  with  the  other  terms  required  by  the  I  G.  4. 
c.  119.  s.  25.9  yet,  she  might  be^discharged  by  the  court 
in  which  the  action  was  brought 

TiNDAL  C.  J.  We  should  be  happy  to  interfere  if  it 
could  be  shewn  that  we  have  any  jurisdiction ;  but  this 
case  must  be  decided  as  if  there  were  no  Insolvent 
Debtors'  Court;  and  we  must  be  satisfied  that  when 
an  in&nt  is  in  execution  for  a  malicious  slander  we  can 
relieve  him  from  the  consequences.  In  the  case  of  a  wife, 
the  husband  being  responsible,  there  may  be  ground  for 
interfering,  and  that  has  sometimes  been  done,  as  was 
suggested  in  £r  parte  Deacon.  But  in  the  case  of  an 
in&nt  who  has  no  property,  we  should  exempt  him  from 
the  only  retribution  he  can  make  to  the  Plaintiff  if  we 
acccided  to  this  application. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


Adlard  v.  Booth.  Map  7. 

nPHIS  was  an  action  on  a  bill  of  exchange  and  for  Upon  ade- 

■^    work  and  labour.  clwtionof 

two  oomits. 
The  Defendant  paid  money  into  Court  upon  the  count  theDefendant 

on  the  bill  of  exchange  sufficient  to  cover  the  amount  of  P**^  *°**^ 

the  bill,  and  obtained  a  verdict  on  the  other  count.    He  ^  coyer  the 

had  omitted,  however,  to  plead  the  payment  into  court,  demand  in 

in  consequence  of  which  the  Plaintiff  had  a  verdict  on    ,®.  Jf  *° 

the  first  count.  yerdiet  on  the 

second;  but 
having  omitted  to  plead  the  payment^  as  required  by  the  new  niles^  Held,  that 
be  was  not  entitled  to  coats. 
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1835.  The  prothonotary  having  taxed  costs  for  the  Defien- 

dant,  and  having  declined  to  tax  them  for  the  Plaintiff 

AoLABo  ^Q  ^i^g  ground  that  the  Defendant  had  succeeded  in  the 

Booth.  action, 

P€/^5(for^obtained  a  rule  nisi  for  a  review  of  the  tax- 
ation, contending  that  the  Defendant  could  derive  no 
benefit,  as  to  costs,  from  the  payment  into  Court,  having 
omitted  to  plead  it,  as  required  by  the  rule  which  directs 
that  **  when  money  is  paid  into  Court,  such  payment 
shall  be  pleaded  in  all  cases/' 

Bompas  Serjt  who  shewed  cause,  ascribed  this  omis- 
sion to  sharp  practice  on  the  part  of  the  Plaintiffs 
attorney,  and  contended  that  the  Plaintiff  ought  not  to 
profit  by  it 

TiNDAL  C.  J.  The  Defendant  has  not  avuled  himsdf 
of  the  right  mode  of  taking  advantage  of  his  payment 
into  Court :  the  rule  says,  ^*  when  money  is  paid  into 
Court,  such  payment  shall  be  pleaded  in  all  cases." 

I  agree  that  if  there  had  been  any  practice  on  the  part 
of  the  plaintiffs  attorney  by  which  the  Defendant  was 
misled,  we  should  not  permit  him  to  be  a  suflferer ;  bat 
it  appears  to  me  that  the  charge  has  not  been  made  out, 
and  therefore  the  rule  must  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 
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18.S5. 


GiLLOw  and  Others,  Executrix  and  Executors      May  7. 
of  GiLLOw,  V.  Sir  John  Scott  Lillie. 

T^HE  declaration  stated  that,  on  the  14th  of  August  Defencknt 

1817,  by  a  certain  indenture,  Thomas  Lillie  and  ^}|o]||^ 
the  Defendant,  and  each  of  them,  did  grant  unto  George  granted  an 
Gittowj  his  executors,  administrators,  and  assigns,  for,  ^^^'^'^V, 
and  during  the  term  of  the  natural  lives  of  M*  M.  G.,  jointly  and 
&  G.,  and  B.  G.;  in  the  said  indenture  mentioned,  and  acverally  for 
the  life  and  lives  of  the  survivors  and  survivor  of  them,  ment'of  Ae" 
one  annuity  or  clear  yearly  sum  of  \20U     And  the  De-  same:  Held, 
fendant  did  thereby  for  himself,  his  heirs,  executors,  and  *^*  ^%^ 
administrators,  covenant,  promise,  and  declare,  with  and  grantor  did 
to  the  said  G.  GillaWj  his  executors,  administrators,  and  not  avoid  and 
assigns,  that  they  the  said  T.  LiUie  and  the  Defendant,  5)^^?"* 
or  one  of  them,  their  or  one  of  their  heirs,  executors,  or  from  his 
administrators,  should  and  would  well  and  truly  pay  or  «!«"*«  «>»- 
cause  to  be  paid  unto  the  said  G.  Gillawj  his  executors, 
administrators,  and  assigns,  for  and  during  the  natural 
lives  of  the  said  M.  M.  G.,  5.  G«,  and  R.  G,  and  the  lives 
and  life  of  the  survivors  or  survivor  of  them,  the  said  an- 
nuity. And  although  the  said  M.  M.  G.,  S.  G.,  and  i2.  G., 
were  then  respectively  living,  the  said  Thomas  LiUie 
and  the  Defendant,  had  not,  nor  had  either  of  them,  well 
and  truly  paid  or  cause  to  be  paid  unto  the  said  G.  GiU 
bm  in  his  lifetime,  or  to  the  said  Plaintiffs  as  executrix, 
and  executors,  as  aforesaid,  since  the  decease  of  the  said 
6.  GiUaWj  for  and  during  the  natural  lives  of  the  said 
M.  M.  G.,  S.  G.,  and  B.  G.,  the  said  annuity. 

Plea.  That  the  said  Thomas  LiUie  in  the  said  inden- 
ture named,  at  the  time  of  the  making  of  the  indenture 
was  an  infant  within  the  age  of  twenty-one  years,  to  wit, 
of  the  age  of  twenty  years,  whereby  and  according  to  the 
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statute  in  such  case  made  and  provided,  the  said  inden- 
ture was  and  is  void  in  law ;  and  that,  the  Defendant  was 
ready  to  verify,  &c. 
Demurrer  and  joinder. 

Talfourd  Serjt,  in  support  of  the  demurrer,  relied  9n 
Han  v.  Ogk{a)j  where  it  was  held  that  the  several  cove- 
nant of  one  granLor  of  an  annuity  was  not  avoided  by  the 
infancy  of  another  who  granted  in  the  same  deed. 

Merewether  Serjt.,  contra.  In  that  case  the  attention  of 
the  Court  was  not  directed  to  the  language  of  the  cove- 
nant, that  they,  or  one  of  them^  should  pay.  And  here, 
the  Defendant  never  intended  that  he  alone  and  abso- 
lutely should  be  liable  to  pay  the  annuity;  but  only  that 
he  should  be  liable  in  case  of  default  by  the  infant.  But 
the  engagement  by  the  infant  being  void,  the  whole 
falls  to  the  ground.  To  induce  an  infant  to  join  in 
such  an  engagement  is  a  misdemeanor;  and  the  PlaiiH 
tiff,  who  is  particeps  criminiSi  cannot  come  into  court 
to  take  advantage  of  his  own  wrong. 

TiNDAL  C.  J.  I  am  not  prepared  to  say  that  if  this 
were  merely  a  grant  of  a  Joint  annuity  by  the  Defendant 
and  the  infant,  the  consequence  pointed  out  by  my  brother 
Merewether  might  not  have  followed,  and  that  the  sta- 
tutory avoidance  of  the  contract,  as  to  the  infiint,  under 
53  G.S.  c.  141.  5.  8.,  —  although  I  do  not  decide  Uie 
point,  —  might  not  have  avoided  it  as  to  both.  But  this 
action  proceeds  on  the  separate  grant  of  the  Defendant; 
and  there  is  no  reason  for  holding  a  separate  grant  by  a 
person  of  full  age  void,  because  the  party  to  another 
separate  grant  in  the  same  deed  is  an  infant. 

The  rest  of  the  Court  concurred  in  giving 

Judgment  for  the  Plaintiffi. 

(a)  4  Taunt.  10. 
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18S5. 


Leslie  and  Others,  Assignees  of  Cumberlege,      May  8. 
the  Younger,  a  Bankrupt,  v.  Guthrie, 

nPHE  declaration  stated  that  the  Defendant,  on  the  To  an  action 

1st  of  December  18SS,  was  indebted  to  John  Cum--  ^7  **»«  m- 

berlege  the  younger  before  he   became   bankrupt,   in  bScnip^ 

2000/.  for  freight  payable  by  the  Defendant  to  the  said  ship  owner 

J.  Cumberl^e  the  younger  for  the  carriage  and  convey-  f^J*"  *«  height 

ance  of  goods  and  chattels  in  and  on  board  of  a  certain  to  India, 

ship  or  vessel  whereof  the  said  J.  Cumberlege  the  younger  accruing  to 

then  was  owner.     That  the  Defendant  afterwards,  to  hj^tank^ 

wit,  on,  &c.,  in  consideration  of  the  premises  respect-  ruptcy^  the 

ively,  then  promised  the  said  J.  Cumberlege  the  younger,    |  f^f^j*^ 

before  he  became  bankrupt,  to  pay  him  the  said  sum  of  the  ship 

money  on  request;  yet  the  Defendant  had  not  paid  the  owner  before 

said  sum  of  money,  or  any  part  thereof,  to  the  said  j^^^„  ^ 

J.  Cumberlege  the  younger  before  he  became  bankrupt,  signed  by 

or  to  the  Plaintiffs,  assignees  as  aforesaid,  or  either  of  ?^|^f 

them,  since  the  said  J.  Cumberlege  the  younger  became  question  to /., 

bankrupt :  to  the  plaintiffs'  damage  of  2000/.  in  trust  to 

Plea.     That  the  said   sum   of  2000/.   in  which  the  J^bfd^f  * 

Defendant  was  in  the  declaration  alleged  to  have  been  from  the 

indebted  to  the   said   J.  Cumberlege  the  younger,   for  ^P  ®7^"  ^ 

freight,  was  a  certain  sum  of  money  which  became  due  the  surplus, 

for  freight  payable  by  the  Defendant  for  the  carriage  and  if  ^^y,  to  the 

conveyance  of  goods  and  chattels  in  and  on  board  of  a  ^^  ^J^Se 

certain  ship  or  vessel  called  the  Neptune^  of  which  the  said  fendant  had 

J.  Cumberlege  the  younger  then  was  the  owner,  in  and  upon  notice  of  such 

a  certain  voyage  from  the  East  Indies  to  England^  being  ^^  ^ij^i  ^^ 

part  of  a  certain  voyage  taken  by  the  said  ship  or  vessel  freight,  which 

from  the  port  of  London  to  the  East  Indies  and  back  to  T"  Tto'di" 

charge  the 
debt,  had  been  demanded  of  him  by  J. ;  Held,  a  good  bar  to  the  action. 


Lbslib 
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1835.  England^  upon  which  the  said  ship  or  vessel  at  the 
time  of  making  the  indenture  herein-after  meatianei 
was  bound,  and  which  voyage  in  the  said  indenture 
GoivBiB.  was  recited  and  mentioned.  That  before  the  said  J. 
Cumberlege  the  younger  became  bankrupt  as  in  the 
declaration  mentioned,  to  wit,  on  the  15th  of  October 
183],  by  a  certain  indenture  then  made  between  the 
said  J.  Cumberlege  the  younger,  before  he  became  bank- 
mpt  as  aforesaid,  of  the  first  part,  /ng/fi  and  others 
of  the  other  part,  and  which  said  indenture  was  duly 
sealed  and  delivered  by  the  said  J.  Cumberlege  the 
younger  before  he  became  bankrupt  at  aforesaid, — 
after  reciting  that  the  said  Inglis  and  others  had  lent 
and  advanced  to  the  said  Jl  Cumberlege  the  younger 
the  sum  of  1600/.,  which  the  said  J.  Cumberlege  the 
younger  did  thereby  admit,  and  which  in  truth  and  in 
fact  was  the  case,  and  that  the  said  Inglis  and  others 
had  applied  to  the  said  Jl  Cumberlege  the  yoanger  to 
assign  over  to  them  the  freight  and  earnings  of  the 
said  ship  Neptune  on  her  then  present  intended  voyage 
from  the  port  of  London  to  the  East  Indies  and  back, 
and  all  charter-parties,  contracts,  agreements,  and  poli- 
cies of  insurance  relating  thereto,  as  collateral  securiQr 
for  the  due  payment  of  the  said  sum  of  1600/.  so  lent 
and  advanced  to  him  as  aforesaid,  and  also  of  all  such 
further  sum  or  sums  of  money  as  should  or  might  be 
due  and  owing  by  the  said  Jl  Cumberlege  the  younger  U> 
the  %2Xd  Inglis  and  others  for  costs  of  insurance,  and  upon 
the  balance  of  all  accounts  between  them,  not  exceeding 
in  the  whole  the  sum  of  3000/.,  and  which  the  said  J. 
Cumberlege  the  younger  had  consented  and'agreed  to  do, 
-^the  said  J.  Cumberlege  the  younger,  before  he  became 
bankrupt  as  aforesaid,  in  pursuance  of  the  said  agree- 
ment, and  for  the  considerations  aforesaid,  and  in  con- 
sideration of  the  sum  of  105.  to  the  said  J.  Cumberlege 
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the  younger  paid  by  the  said  Inglis  and  others  at  or        18S5. 
before  the  sealing  of  the  said  indenture^  did  bargain, 
sell,  assign,  transfer,  and  set  over  unto  the  said  Inglis 
and  others,  their  executors,  administrators,  and  assigns, 
all  and  every  the  said  sum  and  sums  of  money  that 
then  was  or  were  due,  or  which  should  or  might  at 
any  time  or  times  thereafter  arise  and  become   due 
to  him,  the  said  Jl  Cumberlege  the  younger,  his  exe- 
cutors, administrators,   oir  assigns,   by  any  person  or 
persons  whomsoever,  for  or  on  account  of  the  freight, 
earnings,   and  profits  of  the  said  ship  or  vessel  the 
Neptuntf  under  or  by  virtue  of  any  then  existing  or 
future  charter-party  or  charter-parties,  or  other  contract  or 
contracts./^  or  in  respect  of  her  said  then  intended  xxy age 
to  India  and  back  to  England ;  and  all  and  every  policy 
or  policies  of  assurance  which  then  was  or  were,  or 
thereafter  might  be  effected  on  the  said  freight  or  freights; 
and  all  monies  which  should  or  might  become  due  and 
recoverable  under  or  by  virtue  thereof,  together  with 
all  charter-parties,  contracts,  agreements,  and  policies 
of  insurance  relating  thereto ;  and  all  the  right,  title, 
interest,  &c.,  whatsover,  at  law  or  in  equity,  of  him 
the  said  J.  Cumberlege  the  younger,   of,   in,    and  to 
the  same  premises,  and  every  part  thereof;   to  hold, 
recover,  and  enjoy  the  said  sum  and  sums  of  money 
so  due  or  to  become  due  for  the  freight,  earnings, 
and   profits  of  the  said  ship  or  vessel  the  Neptune^ 
as  aforesaid,  and  all  and  singular  other  the  premises 
thereby  assigned  or  intended  so  to  be,  unto  the  said 
Inglis  and  others,  their  executors,  administrators,  and 
assigns ;  in  trust  nevertheless  that  they,  their  executors, 
or  administrators,  did  and  and  should  in  the  first  place 
thereout  deduct,  retain  to,  and  reimburse  themselves,  the 
said  sum  of  1600/.  with  interest  for  the  same  at  and 
after  the  rate  of  5  per  cent,  per  annum,  together  with  all 
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18S5.  such  further  sum  and  sums  of  money  as  should  or  might 
be  due  to  them  upon  the  balance  of  accounts  between 
them  and  the  said  X  Cumberlege  the  younger,  and  also 
all  such  sum  and  sums  of  money,  as  might  be  paid  by 
them  for  insurance  of  the  said  freight  or  freights,  with 
interest  and  commission  thereon,  not  exceeding  in  the 
whole  the  sum  of  SOOO/. ;  and  in  the  next  place,  to  pay 
over  the  surplus,  if  any,  unto  the  said  J*.  Cumberlege  the 
younger,  his  executors,  administrators,  or  assigns,  or  to 
such  person  or  persons  as  he,  or  they,  might  appoint  to 
receive  the  same;  and  to,  for,  and  upon  no  other  use, 
trust,  intention,  or  purpose  whatsoever ;  whereof  the  De- 
fendant before  the  said  J.  Cumberlege  the  younger  be- 
came bankrupt  as  aforesaid,  to  wit,  on  the  1st  of  June 
18SS,  had  notice.  That  from  the  time  of  the  making  of 
the  said  indenture,  until  and  at  the  time  when  the  said 
freight  in  the  declaration  mentioned  became  due,  the  said 
sum  of  1600/.,  so  lent  by  the  said  Inglis  and  others  to  the 
said  J.  Cumberlege  the  younger  as  aforesaid,  together 
with  interest  thereon,  amounting  together  to  a  large  sum 
of  money,  to  wit,  1800/.,  and  certain  sums  of  money 
paid  by  the  said  Inglis  and  others  for  insurance  of  the 
said  freight,  with  interest  and  commission  thereon,  and 
also  certain  monies  due  from  the  said  Jl  Cumberlege  the 
younger  to  the  said  Inglis  and  others,  upon  the  balance  of 
accounts  between  them  and  the  said  J.  Cumberlege  the 
younger,  were  due  and  owing  from  ^he  said  J.  Cumberlege 
the  younger  to  the  said  Inglis  and  others ;  all  which  said 
monies  amounted  together  to  a  large  sum  of  money,  to 
wit,  2384/.  4^.  lid.  and  exceeded  the  amount  due  Jar 
freight  as  in  the  declaration  mentioned;  and  which  said 
sums  of  money  before  and  at  the  time  of  the  commence- 
ment of  this  suit  remained,  and  still  were  due  and  pay- 
able and  unpaid  to  the  said  Inglis  and  others,  who  at 
the  time  of  the  said  bankruptcy  of  said  J.  Cumberlege 
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the  younger,  and  at  the  time  when  the  Plaintiffi  became 
and  were  such  as^gnees  as  aforesaid)  and  from  thence 
until  and  at  the  time  when  the  said  freight  became  duei 
and  until  and  at  the  time  of  the  commencement  of  this 
suiti  claimed  to  be  and  were  entitled  to  receive  from 
the  Defendant  the  said  sum  of  money  due  for  freight  as 
in  the  declaration  mentioned,  under  and  by  virtue  of 
the  said  indenture:-^ and  that,  the  Defendant  was  ready 
to  verify,  &c. 

Replication.  That  at  the  time  of  making  the  said  in- 
denture in  the  said  plea  mentioned,  no  charter-party, 
contract,  or  agreement  whatsoever,  for,  or  in  respect  of 
the  said  freight  of  the  said  ship  or  vessel  during  the 
voyage  of  the  said  ship  or  vessel  from  the  East  Indies  to 
England, — and  for  and  on  account  of  which  voyage  the 
said  sum  of  2000/.  in  the  declaration  was  mentioned  to 
have  become  due  and  payable, — had  been  or  was  made, 
entered  into,  or  agreed  upon,  by  or  on  behalf  of  the 
said  J.  Cumberlege  the  younger,  then  being  the  owner 
of  the  said  ship  or  vessel  as  aforesaid ;  and  that  no 
freight  or  money  in  respect  thereof  was  then  due  or 
owing  to  the  said  Jl  Cumberlege  the  younger,  in  respect 
of  the  said  voyage  in  the  indenture  mentioned ;  and 
that,  the  Plaintiffs  were  ready  to  verify. 

Demurrer  and  joinder. 


Leslie 
tr. 

GUTHBIB. 


Sir  W.  Follett  in  support  of  the  demurrer.  The  re- 
plication is  ill  as  tendering  an  immaterial  issue. 

It  will  be  contended,  however,  that  the  plea  is  no  an- 
swer to  the  action  because  the  assignment  of  freight  by 
Cumherlege  before  his  bankruptcy,  on  which  the  Defend- 
ant relies,  was  void ;  and  Robinson  v.  Macdonnell  (a),  will 
be  cited  as  establishing  that  proposition.     In  that  case, 
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1885.  Robinson  and  Co.  being  indebted  to  the  firm  of  Skarpy 
by  deed  o(  December  15th  1810,  assigned  to  the  Skarja^ 
as  a  security  for  their  debt,  all  the  freight^  earnings, 
profits,  and  sum  and  sums  of  money  then  due,  or  which 
thereafter  might  become  due  on  account  of  a  certaiD 
ship,  and  the  benefit  of  all  agreements  for  the  hire  of 
the  said  ship,  and  all  the  right,  title,  and  interest  of 
Robinson  and  Co.,  any  or  either  of  them,  to  the  said 
several  premises.  The  Sharps  became  bankrupt  in 
October  1812,  and  Robinson  and  Co.  in  January  1818. 
The  ship  had  sailed  on  a  whaling  voyage  in  May  1812, 
and  returned  in  December  1813.  And  the  Defendants, 
assignees  of  the  Sharps^  having  nnder  the  deed  of  De^ 
cember  15.  1810,  taken  possession  of  some  oil,  part  of  tbe 
profit  of  the  voyage,  the  Plaintiffs,  assignees  of  RoUmon 
and  Co.,  sought  to  recover  the  value  in  trover  ;  and  Lord 
Ellehborough  said,  ^'  if  that  deed  is  to  extend  to  all 
freight,  earnings,  and  profits,  in  subsequent  voyages,  it 
is  open  to  the  objection  made  by  the  Lord  Chancellor 
in  Speldt  v.  Lechmere^  that  it  will  for  ever  separate  tbe 
ship  and  earnings."  That  however,  was  not  the  only 
ground  of  the  judgment,  for  he  goes  on  to  say,  '^  there 
is  still  another  objection  however,  to  the  claim  of  the  oil 
under  the  deed  of  1 5th  oi  December  1810,  which  is  this, 
that  the  oil  had  no  existence,  actual  or  potential,  at  the 
time  this  deed  was  made ;  and  to  make  a  grant  or  assign- 
ment valid,  the  thing  which  is  the  subject  of  it  must  have 
an  existence,  actual  or  potential,  at  the  time  of  socfa 
'  grant  or  assignment ;  and  upon  this  principle,  an  assign- 
ment of  sheep  which  the  lessee  was  to  deliver  to  the  as- 
signor at  the  end  of  the  lessee's  term,  or  of  the  wool 
which  should  grow  upon  such  sheep  as  the  assignor 
should  thereafter  buy,  have  been  held  inoperative^  be- 
cause the  assignor  had  not,  at  the  time  of  the  assignment, 
that  which  he  was  professing  to  assign,  either  actually  or 
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potentiallj,  but  in  possibility  only.  fVood  and  Fostet's  1835. 
Case  (a),  Grantham  v.  Haxoley.  {b)  Now  here,  at  the 
time  of  this  assignment,  the  assignors  had  no  property, 
actual  or  potential,  in  this  oil :  it  was  altogether  mat* 
ter  of  chance  whether  any  of  it  would  have  been  ob* 
tained ;  and  even  the  voyage  in  which  it  was  obtained 
does  not  appear  to  have  been  in  contemplation.  For 
these  reasons  we  think*  the  Defendants,  have  no  claim 
under  the  deed  of  15th  of  December  1810."  And  what 
Lord  Eldon  said  in  Speldt  v.  Lechmere  (c),  —  <<  as  to 
the  earnings  of  the  ship,  this  is  not  like  the  case  of 
Mestaer  v.  Gillispie  {d%  upon  the  benefit  of  a  certain 
charter-party,  but  if  the  defendants  are  to  take  the 
earnings  of  this  ship,  and  not  the  ship  itself,  they  would 
be  separated  for  ever,"  —  he  afterwards  explained  in  Be 
Ship  Warre  (e\  where  the  position  to  which  Lord  Ellen^ 
borough  had  referred  is  considerably  limited.  **  I  should 
find  it  extremely  difficult  in  considering  the  question,  to 
say  that  the  freight  of  a  future  voyage  might  not  become 
the  subject  of  an  equitable  agreement,  as  well  as  a  first- 
intended  non^existing  voyage,  if  the  effect  of  the  assign- 
ment were  not  to  separate  the  freight  and  earnings  for 
ever  from  the  ship  itself,  but  only  to  separate  it  for  the 
temporary  purpose  of  securing  a  debt,  and  operating 
only  upon  that  separation  of  title  till  that  debt  should  be 
paid."  The  present  case  however,  is  materially  distin- 
guishable from  Robinson  v.  Macdonell^  for  there  the 
assignment  was  general,  and  might  occasion  the  incon- 
venience of  separating  the  ship  and  freight  for  ever :  and 
it  did  not  appear  whether  the  profits  accrued  before  or 
after  the  bankruptcy  of  the  assignor.  Here  the  assign- 
ment is  only  of  the  freight  of  a  single  and  specified 
voyage ;  it  became  due  before  Cumberlege  was  a  bank- 


(a)  1. 
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nipt;  and  Douglas  v.  BmseU{a\  conclusively  estab- 
lishes the  validity  of  such  an  assignment.  There,  A^  a 
shipowner,  assigned  to  B.  the  freight  earned  and  to  be 
earned  by  one  of  his  ships,  and  afterwards  chartered  her 
to  C  for  a  voyage  to  & :  the  outward  freight  was  paid 
to  A.  before  the  ship  sailed:  the  charter-party  after- 
wards was  delivered  to  B.  by  J!s  direction,  and  B.  gave 
notice  of  the  assignment  to  C:  afterwards,  but  before 

'  the  ship  returned,  A.  became  bankrupt :  it  was  held, 
that  the  homeward  freight  was  not  in  As  order  and 
disposition  at  his  bankruptcy,  and  that  B.  was  entitled 
to  it 

Then,  if  the  assignment  in  this  case  were  valid,  even 
in  equity,  the  Plaintiffs  are  precluded  from  suing;  for 
with  respect  to  the  bankrupt's  rights  and  liabilities  they 
cannot  stand  in  a  better  position  than  the  bankrupt:  they 
cannot  recover,  in  a  court  of  law,  money  which  a  court  of 
equity  would  compel  them  to  pay  over  to  the  parties  en- 
titled under  the  deed.  Thus,  in  Gladstone  v.  Hadwen  {6\ 
Lord  EUtmborougA  cites  with  approbation  what  fell  from 
WiUes  C.  J.  in  Scoit  v.  Surman  (c),  '^  my  notion  is  (and 
that  opinion  is  confirmed  by  many  authorities  cited  by 
Mr.  Durnfdrd  in  a  note),  that  assignees  under  a  com- 
mission of  bankrupt  are  not  to  be  considered  as  general 
assign.ees  of  all  the  real  and  personal  estate  of  which  the 
bankrupt  was  seized  and  possessed,  as  heirs  and  execu- 
tors are,  of  the  estate  of  their  ancestors  and  testators ; 
but,  that  nothing  vests  in  these  assignees  even  at  law  but 
such  real  and  personal  estate  of  the  bankrupt  in  which 

,  he  had  the  equitably  aa  well  as  legal  jptprggf^^^nH  which 
is  to  be  applied  to  the  payment  of  the  bankrupt's  debts. 

■And  I  found  this  opinion   both  on  the  reason  and 

justice  of  the  case^  and  likewise  on  the  several  statutes 
made  concerning  bankrupts  which  relate  to  this  point 


(a)  4  Sinum  524.         (ft)  IM.S^S.  526.        (c)  ITOfef,  402. 
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As  to  the  reason  of  the  case,  I  rely  upon  the  rule  con«  1 835. 
ceming  circuity  of  action ;  fori  think  it  would  be  absurd 
to  say,  that  any  thing  shall  vest  in  the  assignees  for  no 
other  purpose  but  in  order  that  there  may  be  a  bill  in 
equity  brought  against  them,  by  which  they  will  be 
obliged  to  refund  and  account,  and,  according  to  the 
case  of  Btardett  v.  Willetj  will  likewise  have  costs 
decreed  against  them,  and  so  the  effects  of  the  bank« 
rupt,  which  ought  to  be  applied  to  the  discharge  of  his 
debts,  will  be  wasted  to  no  purpose  whatever."  And 
in  Crowfoot  v.  Gumey  (a),  where  S»  being  indebted  to 
J.,  and  G.  being  indebted  to  5.,  S.  requested  G.  to  pay 
J.  whatever  might  be  due  from  G.  to  S.^  and  G.  pro- 
mised J.  to  do  so  as  soon  as  the  amount  was  ascertained; 
but  after  the  amount  had  been  ascertained,  and  before  it 
was  paid,  S.  became  bankrupt;  it  was  held,  that  the 
assignees  of  5«  could  not  sue  G.  for  the  a  ount  of  his 
debt  to  S* 

It  may  be  contended  that  the  legal  interest  in  the 
freight  in  question,  passes  to  the  Plaintiffs  as  trustees 
for  Inglis  and  Ca,  and  Carvalho  v.  Bum  (6)  may  be 
cited  as  an  authority,  that  if,  upon  a  transfer  like  that 
by  Cumberlege,  any  residuary  interest  be  reserved,  the 
assignees  of  the  transferor,  should  he  become  bank- 
rupt, take  the  legal  estate  in  the  property  transferred, 
in  order  to  secure  the  residuary  interest  for  the  cre- 
ditors. But  here  there  could  be  no  residuary  interesti 
for  it  is  averred  and  not  controverted  that  Ingli^s  claim 
greafly  exciseded  the  amount  of  the  freight  assigned  as 
a  security  for  it 

Bompas  Seijt,  contra.  In  Robinson  v.  MacdonneUy  it 
is  laid  down  without  qualification  that  the  property  in 

(a)  9  Bingh.  372.  (h)  4  ^.  <^  Adol  38S!. 
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18S5.  tbe  earnings  of  a  ship  cannot  be  separated  from  the 
property  in  the  ship,  and  that  decision  cannot  be  con- 
sidered as  overruled  by  Lord  Eldoris  subsequent  dicta. 
For  freight  has  always  been  held  an  inseparable  in- 
cident of  tbe  ship;  as  in  the  case  of  abandonment;  which 
transfers  freight  subsequently  earned;  Case  v.  David- 
son {a)  i  or  of  assignment  of  the  ship;  the  assignee 
taking  care  to  sue  for  the  freight  in  the  name  of  tbe 
assignor;  Morrison  v.  Parsons,  {b)  Though  if  a  ship  be 
sold  pending  a  voyage,  should  the  ship-owner  become 
bankrupt,  the  freight  passes  to  his  assignees  under 
the  bankruptcy;  Chinnery  v.  Blactbume{c\  Splidt  v. 
Bowles,  {d)  At  all  events,  the  transfer  of  a  chum  to  a 
debt  will  be  no  bar  to  the  suit  of  the  transferor's  asdg* 
nees  under  a  bankruptcy,  unless  the  debtor  consented 
to  the  arrangement :  it  is  his  consent  which  alone  can 
give  it  validity  in  a  court  of  law;  Crowfoot  v.  Ciumqf(e)f 
Ex  parte  Monro,  (g)  In  the  latter  case,  a  bond  debt  was 
assigned  by  the  obligee,  and  the  bond  delivered  to  the 
assignee,  but  notice  of  the  assignment  was  not  given  to 
the  obligor  previous  to  the  bankruptcy  of  tbe  obligee^ 
and  it  was  held  that  the  debt  remained  in  the  order 
and  disposition  of  the  bankrupt,  within  the  statute 
21  Jac,  I,  c,  19.  In  Ciijpon  v.  Chadley  {h%  where  J.  C 
being  indebted  to  5.,  and  IL  C,  being  indebted  to  &  and 
also  to  J,  C,f  it  was  orally  agreed  between  the  three 
that  S,  should  transfer  the  debt  due  to  him  from  J.  C,  to 
the  account  of  B.  C,  and  5.,  in  pursuance  of  such  agree- 
ment, delivered  to  R.  C.  an  account,  in  which  22.  C  was 
charged  with  the  debt  due  from  J,  C,  to  &,  it  was  held 
that  J,  C,  was  not  thereby  discharged :  and  that  case 

(d)  SM.SfS.  79.  («)  9  Bingk.  S7«. 

(6)  2  Taunt.  407.  (g)  Buck.  300. 

(c)  1  H  BL  17.  n.  (A)  SB.i^C.  SQl, 

(d)  10  Ea8t,9,19, 
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was  confirmed  by  Wharton  v.  Walker  (a)  and  Best  v. 
Jrglcs.  (b)  At  all  events,  according  to  the  doctrine 
established  by  Carvalko  v.  Bum^  the  Plaintiffs,  as 
assignees  under  Cumberleg^s  bankruptcy,  have  the 
legal  interest  in  the  freight  in  question;  for  by  the 
contract  itself,  a  residuary  interest  is  reserved  to  Cum- 
berlege^  and  the  Plaintiffs  take  under  the  contract  and 
according  to  the  terms  of  the  contract,  and  not  accord- 
ing to  the  uncertain  event  of  facts  arising  subsequently. 
At  the  time  of  the  contract  it  was  at  least  uncertain 
whether  the  freight  to  be  earned  would  amount  to  more 
or  less  than  Cumberleg^s  debt  to  Inglisj  and  if  there 
were  only  a  contingent  eventual  benefit,  the  assignees 
ought  to  take  the  legal  interest  to  secure  any  surplus 
that  might  be  forthcoming. 


1885. 


Sir  W.  FoUett  in  reply.  The  principle  of  Caroalho  v. 
Bum  applies  only  to  a  tangible  and  not  a  mere  specu- 
lative residuary  benefit.  Ex  paHe  Monro^  and  the 
cases  of  that  class,  turned  upon  the  doctrine  of  reputed 
ownership,  which  can  apply  only  to  the  case  of  a  secret 
transfer  of  the  property  in  visible  objects,  and  not  to 
the  transfer  of  a  debt  Besides,  here  the  party  liable 
to  pay  the  freight  had  notice  of  the  transfer  of  his  debt, 
and  could  no  longer  have  considered  Cumberlege  as 
entitled  to  receive  it ;  and  though,  upon  the  transfer  of 
a  debt,  the  assent  of  the  debtor  may  be  necessary  to 
entitle  the  transferee  to  sue  in  his  own  name,  yet  pay- 
ment to  the  transferee  would  be  a  sufficient  discharge 
to  the  debtor  as  against  the  transferor,  and  consequently 
against  his  assignees,  who  cannot  stand  in  a  better 
situation  than  himself.  Best  v.  Argles  only  decided 
that  a  mere  authority  to  receive  a  debt  did  not  with  such 


(a)  4,B.6fC.  163. 
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Gertaiaty  amount  to  a  transfer  as  to  indttce  a  €#iKi  of 
equity  to  enforce  it* 


TiNDAL  C.  J.  The  question  argoed  in  this 
was,  whether  the  right  to  the  freight  of  the  ship  Nip^ 
tune  for  a  voyage  to  the  East  Indies  and  back»  paaaed 
to  the  assignees  of  Cumberlege  the  owner,  cm  bis  be- 
coming bankrupt,  or  had  passed  previously  to  cectaio 
creditors  as  a  security  for  money  advanced  by  them 
to  Cumberlege  i  because,  if  before  the  bankruptcy  it 
passed  to  any  third  person,  the  assignees  are  not  in  a 
condition  to  claim  it* 

The  two  grounds  on  which  it  has  been  argued  tint 
the  freight  might  have  passed  to  the  assignees,  are, 
first,  that  according  to  the  decision  in  JRMuson  v. 
Macdonnelli  unearned  freight  cannot  be  the  snbjectv  of 
assignment ;  and  undoubtedly  if  that  doctrine  is  to  be 
taken  as  widely  as  it  is  laid  down  in  some  parts  of  diat 
case,  the  Plaintiffs  might  be  entitled  to  sue : 

Secondly,  that  the  assignees  are  at  least  the  legal 
owners  of  this  freight,  according  to  the  decision  in 
Carvalho  v.  ButJi^  by  which  it  has  been  established  that 
if  upon  a  transfer  by  a  trader  before  bankruptcy  tbeie 
be  a  reservation  of  any  reversionary  interest  which  may 
accrue  to  the  transferor  or  his  assignees^  they  shall 
take  the  legal  interest  in  the  property  transferred,  and, 
with  a  view  to  assure  themselves  the  benefit  of  the 
reversion,  be  trustees  for  the  parties  who  claim  an 
interest  under  the  transfer. 

Now  Robinson  v.  Macdonnell  does  appear  in  one  part 
of  the  judgment  to  lay  it  down  that  future  earnings  are 
not  assignable.  But  that  is  not  the  only  ground  on 
which  the  decision  of  the  Court  proceeded ;  there  are 
others  perfectly  distinct,  and  sufficient  of  themselves  to 
warrant  the  judgment;  and  even  if  that  isere  the  only 
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groolMi  <m  ^hiijh  the  Conrt  decided,  is  there  no  iJis*        1835. 
UQCtion  between  that  case  and  the  present  ?    The  deed 
there  assigned  all  freight,  earnings,  profits,  and  sums 
of  money  then  due,  or  which  might  thereqfier  become     Gutbbis. 
due '  on   account  of  the  ship,  and  the  benefit  of  all 
agreements  for  the  hire  of  the  said  ship.    Upon  which 
Lord  Ellenboroagh  said,   **  if  that  deed  is  to  extend 
to  aU   freight,    earnings,   and   profits,    in   subsequent 
tojftges,  it  b  open  to  the  objection  made  by  the  Lord- 
Chancellor  in  Speldi  v.  Lechmere^  that  it  will  for  ever 
separate  the  ship  and  earningsi''     In  the  present  case, 
there  is  no  suth  general  assignment  of  the  earnings  of 
fiitore  voyageS)  but  merely  of  the  earnings  by  virtue  of 
any  chaTter->>party  or  other  contract  for  and  in  respect 
of  the  ship's  then  intended  voyage  to  India  and  back 
to  BngjUind.    If,  therefore,  the  inconvenience  of  separat- 
ing for  ever  the  ship  and   earnings  operated  on  the 
Goart  in  Robinson  v.  MacdonneUy  that  inconvenience  has 
no  application  to  the  present  case.     Again,  in  Robinson 
v«  Macdonneilj  it  did  not  appear  distinctly  whether  the 
earnings  claimed  under  the  deed  became  due  before  or 
after  the  bankruptcy  of  the  pilrty  who  assigned  them. 
Here  they  were  clearly  due  before  the  bankruptcy;  and 
the  assignment  has  been,  in  effect^  the  assignment  of 
a  specific  sum  due  before  the  bankruptcy.     However, 
giving  the  fullest  effect  td  the  decision  in  Robinson  v. 
Macdannell^  has  that  case  never  been  impeached  ?  First, 
we  find  in  the  hote  to  the  case  in  Price  (a).  Lord  Eldon 
says,  *^  I  should  find  it  extremely  difficult,  in  consider- 
ing the  question,  to  say  that  the  freight  of  a  future 
voyage  might  not  become  the  subject  of  an  equitable 
agreement,    as  well    as  a  first-intended  non-existing 
Vbyage,   if  the  effect  of  the  assignment  were  not  to 
s^arate  the  fireight  and  earnings  for  ever  from  the  ship 

(a)  Re  Ship  Wa^re,  8  Price,  269- 
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18S5.  iueir,  but  only  to  separate  it. for  the  temporary  pur- 
pose of  securing  a  debt^  and  operating  only  upon 
that  separation  of  title  till  that  debt  should  be  paid :" 
and  then  in  Douglas  v.  BusseU{a\  it  is  expressly  ruled 
that  an  assignment  by  the  owners  of  a  ship  of  freight  to 
be  eamedj  is  good.  That  case,  therefore,,  furnishes  an 
answer  to  the  objection,  unless  any  difficulty  arise  from 
Cumberkge  being  apparent  owner  of  the  freight ;  but  as 
it  is  expressly  averred  that  the  party  liable  to  pay  the 
freight  had  notice  of  the  transfer,  the  consequences  of 
apparent  ownership  are  out  of  the  question. 

That  brings  me  to  the  second  point  of  enquiry, 
whether  the  decision  in  CaroaUo  v.  Bum  applies  to  the 
circumstances  of  the  present  case.  According  to  the 
principles  of  courts  of  equity,  where,  upon  a  transfer 
by  a  trader  before  his  bankruptcy  any  reversionaiy 
interest  accrues  to  his  assignees,  the  immediate  kgal 
interest  in  the  property  transferred  vests  in  them  as 
trustees  for  the  parties  entitled  in  the  first  instance,  and 
then  for  the  creditors  under  the  bankruptcy;  and  all 
suits  in  respect  of  the  immediate  interest  must  be 
brought  in  the  name  of  the  trustees. 

But  there  is  an  averment  in  this  declaration  which 
puts  an  end  to  any  objection  arising  out  of  that  prin- 
ciple ;  for  it  is  alleged,  that  from  the  time  of  the  making 
of  the  indenture,  until  and  at  the  time  when  the  said 
freight  in  the  declaration  mentioned  became  due  and 
payable,  the  said  sum  of  1600L  so  lent  by  the  said 
/iig/f5  and  others  to  the  said  J.  Cumberkge  the  younger, 
as  aforesaid,  together  with  interest  thereon,  amounting 
together  to  a  large  sum  of  money,  to  wit,  1800/.,  and 
certain  sums  of  money  paid  by  the  said  Inglis  and  others 
for  insurance  of  the  said  freight,  with  interest  and  com- 
mission thereon^  and  also  certain  monies  payable  by  the 

(a)  4  Simons,  5^4i, 
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said  J.  Cumberlege  the  younger  to  the  said  IngUs  and        1885. 

others  upon  the  balance  of  accounts  between  them  and  the       

said  «/•  Cumberlege  the  younger,  were  due  and  owing  from  ^■■■^ 
the  said  J.  Cumberlege  the  younger  to  the  said  Ifiglis  q^ 
and  others,  all  which  said  monies  amounted  together 
to  a  large  sam  of  money,  to  wit,  2884/.  45.  11^,  and 
exceeded  the  amount  due  for  freight  as  in  the  declaration 
mentioned.  It  is  impossible,  therefore,  that  there  should 
be  any  residuary  benefit  accruing  to  the  assignees ;  and 
as  there  was  nothing  for  them  to  take,  our  judgment 
must  be  for  the  Defendant. 

Park  J.    The  great  pr.essure  made  by  my  brother 
Bompus  has  been  on  the  case  of  Es  parte  Monro;  but 
that  case  turned  on  the  statute  of  James  touching  re^ 
puted  ownership.     There  could  be  no  reputed  owner- 
ship here;  for  the  Defendant  had  express  notice  of  the 
transfer  by  Cumberlege:  and  though  it  is  contended 
that,  with  a  view  to  obviate  the  objection  arising  on  the 
score  of  reputed  ownership  is  not  sufficient  to  shew  that 
the  party  liable  to  pay  had  notice  of  the  transfer,  but 
that  it  ought  also  to  be  shewn  that  he  assented  to  it, 
no  authority  has  been  cited  (or  that  position.    In  Ex 
parte  Monro  it  was  contended  that  the  delivery  of  the 
bond  not  only  took  the  ordering  and  disposition  of  the 
debt  out  of  the  bankrupt^  but  at  the  same  time  put  it 
completely  in  the  pow^r  and  possession  of  the  assignee 
of  the  bond.     But  it  was  held  that  the  debt  remained 
in  the  ordering  and  disposition  of  the  bankrupt  within 
the  statute  21  Jac.  li  c.  19. 

Gaselee  J.  I  am  of  the  same  opinion.  It  appears 
on  this  record,  that  there  was  no  surplus  beneficial 
interest  arising  out  of  the  transfer  in  question,  conse* 
quently^  the  principle  of  Carvalho  v.  Bum  does  not 


EASTER  TERM, 

apply,  and  the  legal  estate  in  the  property  did  not  pass 
to  the  assignees. 

BosANQUET  J.  I  am  of  the  same  opinion.  In  this 
case  the  assignment  was  before  the  bankruptcy^  and  the 
freight  assigned  became  due  before  the  bankruptcy; 
and  the  assignment  is  not  of  the  earnings  of  all  fiitnre 
voyages,  but  merely  the  earnings  by  virtue  of  any 
charter-party  or  other  contract  for  or  in  respect  of  the 
ship's  then  intended  voyage  to  India  and  back'  to 
England.  The  case,  therefore^  materially  differs  from 
those  in  which  there  has  been  an  assignment  to  separate 
the  freight  from  the  vessel  in.all  time  to  come:  here  the 
assignment  was  only  for  an  intended  voyage  on  which 
the  ship  was  actually  bound ;  and  We  have  the  opinion 
of  Lord  Ellenboraugk  and  Lord  Eldon  that  such  fui 
assignment  will  in  equity  avail  against  the  assignees  of  a 
bankrupt,  where  there  is  no  objection  on  the  score  of  the 
reputed  ownership  continuing  in  the  assignor.  It  is 
contended  however,  that  at  least  the  legal  interest  in  die 
freight  in  question  passes  to  the  assignees,  unless  the  as- 
signment were  such  as  to  exclude  any  residuary  benefit 
to  the  assignor ;  and  great  reliance  is  placed  on  the  de^ 
cision  in  Catvalho  v.  Bum^  But  there,  a  merchant  who 
resided  at  Liverpool^  was  in  the  habit  of  making  con- 
signments of  goods  to  his  agent  in  South  Amet-wa^  for 
sale,  on  the  faith  of  and  against  which  consignments  the 
consignor  drew  bills  in  proportion  to  their  amount,  to 
be  paid  by  the  agent  out  of  the  proceeds ;  and  the  bills 
were  negotiated  by  the  indorsement  of  the  consignor's 
correspondent  in  London.  Some  of  the  bilb  so  indorsed 
were  refused  acceptance  by  the  agent ;  the  indorser  on 
receiving  information*  that  they  had  been  so  dishonoured, 
requested  that  the  consignor  would  order  his  agent,  in 
case  he  did  not  pay  the  consignor's  drafts,  inmiediately 
to  hand  over  to  the  indorser's  agent  such  proper^ 
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as  he  had  of  the  consignor's  of  an  equivalent  value  to  18S5. 
the  bills  that  should  not  be  paid  by  him;  the  con^ 
signor  agreed  to  do  so^  but  became  bankrupt  before  his 
order  to  transfer  the  goods  reached  South  America :  and 
it  was  held  that  the  bargain  l}etween  the  consignor  and 
his  correspondent  did  not  operate  as  a  legal  or  equit- 
able assignment  of  the  property  in  the  consignor's  goods 
held  by  his  agent,  but  that  they  remained  the  property 
of  the  consignor  at  the  time  of  his  bankruptcy,  and 
passed  to  his  assignees. 

In  the  present  case  the  freight  has  been  assigned  for 
a  debt  due  from  the  assignor  before  his  bankruptcy, 
—  a  debt,  exceeding  the  whole  amount  of  the  freight ; 
there  was  no  residuary  benefit  therefore^  and  the  freight 
did  not  pass  to  the  bankrupt's  assignees* 

With  respect  to  the  objection  raised  on  the  score  of 
reputed  ownership  on  the  authority  of  Ex  parte  Monro^ 
the  notice  of  the  transfer  given  to  the  Defendant  ex- 
cludes any  idea  of  reputed  ownership  in  the  bankrupt. 

Judgment  for  Defendant. 


Wilkinson  and  St£nn£tt  v.  Hall  and  Another.      May  8. 

nnHE  declaration  stated,  that  Defendants,  before  and  Tenants  in 

at  the  time  of  the  giving  the  notice  to  quit  and  common  can- 

making  the  demand  therein  after  mentioned,  and  from  for  doaUe 

thence  until  a  certain  day,  to  wit,  the  14th  oijune  1834,  vslne  for 

held  and  enjoyed  one  undivided  moiety  or  half  part,  "^™"«^^«'* 

the  whole  into  two  equal  parts  to  be  divided,  of  and  in  has  been  no 

certain  tenements,  to  wit,  a  certain  quay  or  wharl^  and  J®"**  demiie. 
certain  warehouses,  vaults,  and  buildings,  with  the  .ap^ 
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IBSS.  purtenoncesy  as  tenants  thereof  to  the  Plaintiff  l%omm 
'  Wilkinson^  and  one  other  undivided  moiety  thereof  as 
WiMwsow  ^^^^^  ^i^^^jr  ^^  ^he  PUintiff  WOliam  SiennM;  that 
Hall.  is  to  say,  as  such  tenants  thereof  respectively  from  year 
to  year,  for  so  long  a  time  as  the  Plaintiffs  and  De- 
fendants should  respectively  please:  the  reversion  of 
the  one  undivided  moiety  of  the  said  premises  with  the 
appurtenances,  during  all  that  time  belonging  to  the 
Plaintiff  Thomas  Wilkinson^  and  the  reversion  of  the 
other  undivided  moiety  thereof  during  all  that  time 
bdonging  to  the  said  William  Stennett :  and  thereupon, 
whilst  the  Defendants  so  held  and  enjoyed  the  said 
undivided  moieties  of  the  said  tenements,  with  the  ap- 
purtenances, as  tenants  thereof  to  the  Plaintiffs  respec- 
tively as  aforesaid,  and  whilst  the  said  reversions  thereof 
respectively  so  belonged  to  the  Plaintiffs  respectively 
as  aforesaid,  to  wit,  on  the  11th  of  December^  1855, 
the  Plaintiffs  gave  notice  in  writing  to  the  Defend- 
ants, and  thereby  demanded  of  and  required  the  De- 
fendants to  quit,  and  to  deliver  up  the  possession  of  the 
said  tenements  with  the  appurtenances  to  the  Plain- 
tifis,  or  either  of  them,  on  the  said  14th  of  June  1834, 
provided  the  Defendants'  tenancy  of  the  said  premises 
originally  commenced  at  that  period  of  the  year,  or 
otherwise  to  quit  and  deliver  up  the  possession  of  the 
said  premises  at  the  end  of  the  current  year  of  their 
tenancy  thereof  which  should  expire  next  after  the  end 
of  half  a  year  from  the  time  of  their  being  served  with 
the  said  notice.  And  the  Plaintiffs  averred,  that  the 
tenancies  aforesaid  ended  and  were  duly  determined  by 
the  said  notice.  That  after  the  determination  of  the 
%aid  tenancies  of  the  Defendants  as  aforesaid,  and  wliiUt 
the  Defendants  continued  in  possession  of  the  said  tene- 
ments with  the  appurtenances  as  aforesaid,  and  the  said 
Plaintiffs  were  so  entitled  to  the  possession  thereof  as 
tenants  in  common  thereof,  to  wit,  on,  &c.,  the  Plaintifls^ 
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by  s  certain  notice  in  writing  then  made  and  signed  by  18S5. 
them,  and  delivered  to  the  Defendants,  demanded  and 
required  the  Defendants  to  deliver  the  possession  of  the 
said  tenements  with  the  appurtenances  to  the  Plaintiffi ; 
nevertheless  the  Defendants  not  regarding  the  statute 
in  such  case  made  and  provided,  did  not  nor  would,  at 
the  determination  of  the  said  term  and  tenancies  as 
aforesaid,  deliver  the  possession  of  the  said  tenements 
with  the  appurtenances,  or  any  part  thereof,  to  the 
Piaintiffi,  or  either  of  them,  according  to  the  said 
notice  so  given,  and  the  demand  so  made  as  afore- 
said, but  wholly  neglected  and  refused  so  to  do;  and 
on  the  contrary  thereof,  wilfully  held  over  the  said 
tenements  with  the  appurtenances,  after  the  determin- 
ation of  the  said  term,  and  tenancies,  and  after  the  said 
notice  so  given  as  aforesaid,  and  the  said  demand  so 
made  as  aforesaid,  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  during  all  which  time  the  Defendants 
did  keep  the  Plaintiffs,  and  each  of  them,  outofthepos* 
session  of  the  said  tenements  with  the  appurtenances,  and 
every  part  thereof;  they,  the  Plaintifi,  during  all  that 
time  being  entitled  to  the  possession  thereof  as  tenants 
in  common  thereof;  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided.  And  the  Plaintiffs 
averred,  that  the  whole  of  the  said  tenements  with  the 
appurtenances,  during  the  said  time  of  holding  over  the 
same,  and  keeping  the  Plaintiffs  out  of  the  possession 
thereof  as  aforesaid,  were  of  great  yearly  value,  to  wit, 
of  the  yearly  value  of  200/.;  and  by  reason  of  the  pre- 
mises, and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  Defendants  became  liable  to  pay 
the  Plaintiffs  a  large  sum  of  money,  to  wit,  the  sum  of 
2666L  ISs.  4d,  being  at  the  rate  of  double  the  yearly 
value  of  the  said  tenements  with  the  appurtenances,  for 
so  long  as  the  same  were  so  detained  as  aforesaid;  and 
thereby,  and  by  force  of  the  said  statute^  an  action 
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1885*  had  accrued  to  the  Plaintiffs  to  demand  aad  ha^ve,  mad 
they  thereby  demanded  of  and  from  the  Defeodants  the 
said  sum  of  2666/.  ISs.  4d.:  yet  the  Defendants  had  not 
paid  the  said  sum  of  money  above  demanded,  or  any 
part  thereof;  to  the  damage  of  the  Plaintiffs  o(200l. 

Plea.  That  the  Defendants  did  not  before,  or  at  any 
of  the  said  times  in  the  declaration  mentioned,  or  at  any 
other  time  whatsoever,  hold  or  enjoy  the  said  undivided 
moieties  of  and  in  the  said  tenements  in  the  dedantiaa 
respectively  mentioned,  or  either  of  them,  or  any  part 
thereof  as  tenants  to  the  Plaintiffi  jointly,  upon  any 
joint  demise  or  letting  whatsoever  by  them  of  the  aame^ 
or  any  part  thereof,  to  the  Defendants ;  and  that,  the 
Defendants  were  ready  to  verify,  &c. 
Demurrer  and  joinder. 

Mertnoether  Serjt.  in  support  of  the  demurrer.  Thk 
action  being  for  double  value,  and  not  for  douUe  rent»  is 
founded  not  on  contract,  but  on  the  Defendants'  wrong 
in  holding  over  the  premises  after  the  expiration  of  the 
lease.  *  And  the  Plaintiffs  ought  to  join  in  the  action,  as 
they  would  be  entided  to  do  in  an  action  of  tresspass  far 
mesne  profits.  Goodtitle  v.  Tombs,  (a)  It  is  clear  they 
ought  to  join  in  trespass  for  damage  to  the  property 
they  hold  in  common ;  Com.Dig.  Abatement^  B.  10.  F.  6.: 
and  to  avow  jointly  in  replevin ;  Sir  fT.  Jon.  2SS. :  it 
has  been  held  also,  that  they  may  join  in  account,  Martin 
V.  Crompe  (b) ;  and  in  covenant,  Midgley  v.  Undace.  {c) 
It  is  true,  that  in  Poms  v.  Smith  {d\  it  was  held  that 
tenants  in  common  could  not  join  in  assumpsit  for  use 
and  occupation.  But  according  to  the  report  of  that  case 
in  1  Dowling  and  Bj/landj  492,  Bayley  J.  said,  <*  Where 
one  action  was  sufficient,  it  would  be  a  manifest  injury 

(a)  SWiU.  118.  (e)  Carik.2S9. 

lb)  1  Ld.  Baymd.  340.  {d)  5B.SfJUd.  850. 
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to  the  teMtit  that  be  should  be  put  to  the  expense  and 
and  trouble  of  appearing  to  twa"  However,  the  pre- 
sent action  is  founded  on  a  tort,  for  which  it  is  clear 
teniHita  in  common  may  jointly  sue. 

Coagptj  centra.  This  is  an  action  of  debt ;  taking  it, 
however,  to  be  founded  on  a  tort,  it  is  in  efiect  an  equi- 
valent lor  an  action  for  use  and  occupation  in  which 
the  amount  of  damages  is  settled  by  statute.  If  so,  the 
case  ofPowis  v.  Smith  is  in  point  for  the  Defendants.  It 
is  clear  that^  in  respect  of  estate,  tenants  in  common 
must  sever;  in  respect  of  contract,  they  can  only  join 
where  they  are  parties  to  the  contract.  Lit.  s.  302. 
315,  316.  If  the  Defendants  bad  been  tenants  under  a 
demise  from  the  Plaintiffs,  they  might  have  taken  issue 
on  the  plea  instead  of  demurring;  but  if  there  was  no 
joint  demise,  the  plaintiffs  have  several  interests,  and 
can  only  recover  severally,  whether  in  ejectment  or  in 
suits  for  rent. 

Merewether.  The  argument  for  the  Defendants  would 
be  just,  if  this  were  an  action  for  double  rent,  because  the 
fixed  rent  could  only  be  claimed  jointly  by  virtue  of  a 
joint  demise.  But  this  is  an  action  for  double  value; 
when  that  value  is  ascertained,  it  belongs  to  tenants  in 
common  in  moieties,  and  it  is  in  ease  of  the  occupier 
that  he  should  be  subject  to  one  action  only. 

TiNDAL  C.  J.  This  case  may  be  determined  b> 
considering  what  is  the  situation  of  an  occupier  who 
holds  under  two  tenants  in  common  without  any  joint 
demise ;  for  this  action  under  the  statute  comes  in  place 
of  the  action  which  would  have  lain  for  the  rent  if  the 
tenancy  had  not  been  at  an  end.  Now  Littleton  says, 
s.  S16.,  ^'  If  two  tenants  in  common  make  a  lease  of 
their  tenements  to  another  for  term  of  years,  rendering 
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to  them  a  certain  rent  yearly  during  the  term,  if  die 
rent  be  behind,  &c.,  the  tenants  in  common  shall  haTe 
an  3Ction  of  debt  against  the  lessee,  and  not  diTers 
actions,  for  that  the  action  is  in  the  personalty."     And 
in  s.  317.,  **  But  in  an  avowry  for  the  said  rent  they 
ought  to  sever,  for  this  is  in  the  realty,  as  the  assize  is 
above."     So  if  there  be  no  joint  demise^  there  must  be 
several  actions  of  debt  for  rent,  for  a  joint  action  is  not 
maintainable  except  upon  a  joint  demise.     Here,  upon 
the  face  of  the  declaration,  it  appears  that  the  Defendants 
held  a  moiety  of  the  premises  under  one  of  the  tenants 
in  common,  and  another  moiety  under  the  other.     In 
case  of  a  distress  and  replevin,  therefore,  there  must  have 
been  separate  avowries.   The  damages  which  the  statute 
^ves,  being  a  compensation  for  rent,  ought  to  stand  on 
the  same  footing  as  rent  itself;  and  if  the  Plaintiffi  could 
neither  avow  jointly  nor  sue  jointly  in  debt  for  rent,  so 
neither  can  they  sue  jointly  for  that  which  stands  in  the 
place  of  rent     Further  than  this,  parties  cannot  jcnn  in 
an  action  for  damages,  unless  the  damages  when  re- 
covered would  accrue  to  them  jointly.     But  how  can  two 
tenants  in  common  have  a  joint  interest  in  the  proceeds 
of  several  demises?   Suppose,  after  the  double  value  had 
accrued,  one  of  the  two  were  to  die :  his  share  in  the 
damages  would  go  one  way,  and  his  share  in  the  land 
another:  the  damages  to  his  executor,  the  land  to  his 
heir.     Cutting  v.  Derby  [a)  aiibrds  an  illustration  of  the 
principle,  where,   in   action  for  double  value  by  one 
tenant  in  common,  the  court  said,  *<  Where  one  certain 
injury  is  done  to  both  tenants  in  common,  they  shall 
have  one  certain  remedy;  but  when  the  injury  is  separate 
they  may  have  several  actions." 

It  is  true  that  that  case  does  not  go  the  length  of  say- 
ing  that  the  tenants  in  common  must  sever,  only  that 


(a)  2  W.  BOc.  1077- 
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they  may :  but  it  shows  clearly  that  they  have  several 
interests  in  their  share  of  the  damages. 

Park  J«  and  Gaselee  J.  concurred. 

BosANQUET  J.  I  am  of  the  same  opinion ;  and  we 
are  borne  out  by  the  language  of  the  statute  4  G.  2. 
c.  28.  s.  1.,  which  enacts,  **  that  in  case  any  tenant  shall 
wilfully  hold  over  any  lands,  tenements,  or  heredita- 
ments after  the  determination  of  such  term  or  terms, 
and  after  demand  made,  and  notice  in  writing  given,  for 
delivering  the  possession  thereof,  by  his  or  their  land- 
lords or  lessors,  or  the  person  or  persons  to  whom 
the  remainder  or  reversion  of  such  landSf  tenements^  or 
hereditaments  shall  belongs  his  or  their  agents  thereunto 
lawfully  authorized,  then  and  in  such  case  such  person 
or  persons  so  holding  over  shall,  for  and  during  the 
time  he»  she,  and  they  shall  so  hold  over,  or  keep  the 
person  or  persons  entitled  out  of  possession  of  the  said 
lands,  tenements,  and  hereditaments  as  aforesaid,  pay  to 
the  person  or  persons  so  kept  out  of  possession,  their 
executors,  administrators,  or  assigns,  at  the  rate  of 
double  the  value  of  the  lands." 

According  to  the  declaration,  the  two  undivided 
moieties  of  this  property  were  so  demised  that  the 
Defendants  held  one  undivided  moiety  under  one  of  the 
Plaintiffs,  and  the  other  undivided  moiety  under  his  co- 
tenant.  There  were,  in  fact,  two  separate  reversions. 
Now,  it  is  clear  the  statute  only  contemplated  the  case  of 
one  entire  reversion. 

Judgment  for  Defendants* 
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Maif  8. 12.  Griffith's  Fine. 

Passing  of       ^WO  of  the  conusors  in  this  fine  lived  in  India  g  the 
d^di  o/  ^\tA  in  Wiltshire^  where  his  conusance  was  tricen 

coDusee.  April  4)  1835. 

The  con  usee,  however,  had  died,  the  29th  of  March^ 
though  his  death  was  unknown  to  the  third  conusor  <m 
the  4tb  oi  April  1835;  and  the  statute  for  the  abolition 
of  fines,  3  &  4  ^.  4.  c.  74.,  came  into  operation  alter 
sending  out  the  dedimus  to  IndiOf  and  before  its  return. 
The  fine  was  levied  to  enable  the  conusee  to  sell  some 
property  in  execution  of  the  trusts  in  a  will. 

Under  these  circumstances,  the  Court,  on  the  appli- 
cation of  Merenoether  Seijt.,  allowed  the  fine  to  pass  as 
to  the  two  conusors  in  India. 


May  9.  ArAYNE  V.  LlOYD. 


Ti^o  rule  for  A    RULE  had  been  obtained  in  this  causes  calling  on 

"*-u^^*^"*  certain  persons  to  interplead,  but  it  appearing  that 

ed  after  a  ^^^  Court  of  Chancery  had  stayed  the  suit  by  as  io- 

suit  has  been  junction  on  the  1 6th  of  Aprils  the  rule  for  interpleading 
stayed  by  in- 


junction. 


was 

Dtsduuged* 

Wightman  and  Colqvhon  in  support  of  the  rule* 
Atcherley  Serjl.,  contri. 

See  Sturgess  v.  Claude,  1.  Dtnol.  Pr.  C.  505, 


5  WILL.  IV.  721 

18S5. 

BOURDEAUX  V.  ROWE.  ^''^  ^' 


commiBuon 
examiDo 


OPANKIE  Serjt  having  obtained  a  rule  nwi,  for  a  A 

cooimission  to  examine  witnesses  m  this  cause,  witnesses  mav 

be  grantod  for 

W.  H.  Watson  opposed  it,  on  the  ground  that  this  was  the  trial  ol  an 

.      ,     ,  i.    t  •  .  1         1      .  1     issue  directed 

not  in  the  language  of  the  statute  which  authorises  such  \^y  ^^  Caaxt 

commissions,  **an  action  pending*  in  this  Court,  but  an  of  Chancery., 
issue  out  of  Chancery  which  was  ordered  to  be  tried 
here;  and  that  therefore  the  application  for  a  commis- 
sion should  have  been  made  to  the  Court  of  Chancery. 

Sedper  Curiam.  Any  thing  which  affects  the  circum- 
stances of  the  trial  is  the  proper  subject  of  application 
here. 

Rule  absolute. 


Kelcey,  Assignee  of  Fordred,  an  Insolvent,  v.      May  9. 
MiNTER  and  Another. 

npO  trover  by  the  assignee  of  William  Fordred  an  insol-  A  sale  of  the 

vent,  the  Defendants  pleaded,  that  before  the  said  ^solvent  mi 

William  Fordred  subscribed  his  petition,  to  wit,  in  or  as  der  a^.  fa., 

of  Michaelmas  term,  in  the  third  5'ear  of  the  reififn  of  our  '^^^^  '^P^^  * 

•^  °  warrant  of  at- 

lord  the  now  king,  in  the  Court  of  our  said  lord  the  tomey  given 

king  before  the  king  himself,  the  Defendants  by  the  ^7  the  insol- 

consideration  and  judgment  of  the  same  Court,  recovered  ^^^  j£  .^  ^ 

place  after  the 
commencement  of  the  insolvent's  imprisonment,  nothwithstanding  the  goods  may 
have  been  seized  under  the  writ  before  the  imprisonment* 
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agunst  the  said  W.  Fordred  a  certain  debt  of  600L,  and 
also  65s.  costs,  which  in  and  by  the  same  Court  were 
adjudged  to  them,  with  their  assent,  for  the  damages 
which  they  had  sustained,  as  well  by  occasion  of  the 
detaining  of  the  said  debt,  as  for  thdr  costs  and  charges 
by  them  about  their  suit  in  that  behalf  expended, 
whereof  the  said  W.  Fordred  was  convicted;  as  by  the 
record,  &c.  more  fully  appeared ;  that  the  said  judg- 
ment being  in  full  force,  and  the  said  debt  and  damage 
being  wholly  unpaid,  the  Defendants  for  the  obtaining 
satisfaction  thereof,  afterwards  and  before  the  said  W. 
Fordred  subscribed  his  said  petition,  to  wit,  on,  See. 
aforesaid,  sued  and  prosecuted  out  of  the  said  Court  of 
our  said  lord  the  king  before  the  king  himsdf,  a  certain 
writ  of  our  said  lord  the  king,  called  a  ^fieri  facias^  di- 
reeled  to  the  sheriff  of  Kent^  by  which  writ  our  said  lord 
the  king  commanded  the  said  sheriff  that  of  the  goods 
and  chattels  of  the  said  W.  Fordred  in  the  bailiwick 
of  the  said  sheriff,  he  should  cause  to  be  levied  the  debt 
and  damages  aforesaid ;  and  that  he  should  have  that 
money  before  our  said  lord  the  king  at  Westminsier,  on 
the  28rd  of  January^  in  the  said  year  last  aforesaid,  to 
render  to  them  for  their  debt  and  damages  aforesaid,  and 
that  the  said  sheriff  should  then  have  there  that  writ: 
which  writ  afterwards  and  before  the  delivery  thereof  to 
the  said  sheriff,  as  therein-after  mentioned,  and  before 
the  said  TV.  Fordred  subscribed  his  said  petition,  to  wi^ 
on,  8cc.,  was  duly  indorsed  to  levy  4i4/.  Is.  7</.,  besides 
sheriff's  poundage,  officers'  fee^,  and  all  other  incidental 
expenses;  and  which  writ  afterwards  and  before  the 
return  thereof,  and  before  the  said  fF.  Fordred  sub- 
scribed his  said  petition,  to  wit,  on.  Sec,  was  delivered  to 
one  D.  G.  James^  Esq.,  then  being  sheriff  of  the  said, 
county,  to  be  executed ;  by  virtue  of  which  writ  the  said 
D.  G.  James  so  being  such  sheriff  as  aforesaid,  afterwards 
and  before  the  said  fF.  Fordred  so  subscribed  bis  said 
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petition,  to  wit,  on,  &c,  seized  and  took  the  goods  and 
chattels  in  the  declaration  mentioned,  for  the  purpose  of 
levying  the  monies  by  the  indorsement  directed  to  be 
levied ;  which  seizure  and  taking  under  the  said  writ, 
were  the  same  conversion  and  disposition  as  in  the  de- 
claration mentioned;  and  that,  the  Defendants  were 
ready  to  verify. 

Replication.  That  before  the  said  judgment  in  the 
plea  mentioned  was  recovered  against  the  said  IV.  Ford- 
red  by  the  Defendants  to  wit,  on  the  9th  of  Jatmary 
188S,  the  said  fV.  Fordred  executed  a  certain  warrant 
of  attorney,  directed  and  addressed  to  one  James  Boxer 
and  one  Holden  Walker ,  described  as  twoof  theattomies 
of  his  Majesty's  Courtof  K.B.at  ^^^/m/n^/o',  jointly  and 
severally,  or  to  any  other  attorney  of  the  same  Court;  and 
thereby,  amongst  other  things,  desired  and  authorized 
them,  the  attornies  therein  named,  or  any  one  of  them, 
or  any  other  attorney  of  the  same  Court  of  K.  B.  afore- 
said, to  appear  for  him  the  said  W*  Fordred  in  the  said 
Court  as  of  Michaelmas  term  then  last,  Hilary  term  then 
next,  or  any  other  subsequent  term,  and  then  to  re- 
ceive a  declaration  for  him  in  an  action  of  debt  for  600/. 
for  money  borrowed,  at  the  suit  of  John  Minter  and 
JBic&zrdffo&foy  the  Defendants  in  the  present  suit ;  and 
thereupon  to  confess  the  same  action,  or  else  to  su£fer  a 
judgment  by  nil  dicit^  or  otherwise,  to  pass  against  him 
in  the  same  action,  and  to  be  thereupon  forthwith 
entered  up  against  him  of  record  of  the  said  Court  for 
the  said  sum  of  600/.,  besides  costs  of  suit ;  as  by  the  said 
warrant  of  attorney  remaining  of  record  in  the  said  Court 
of  our  said  lord  the  king  before  the  king  himself,  refer- 
ence being  thereunto  had,  would  amongst  other  things 
more  fully  appear :  that  the  said  judgment  in  the  plea 
mentioned  was  afterwards,  to  wit,  on  &&,  obtained  upon 
the  said  warrant  of  attorney ;  and  the  said  writ,  in  the 
said  plea  mentioned,  was  issued  upon  the  saidjudgment 
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so  obtained  as  aforesaid :  that  the  imprisonment  of  tbe 
said  fF.  Fordredj  from  which  he  was  so  discharged  as  in 
the  declaration  mentioned,  commenced  on  tbe  8th  of 
February  1 833 ;  and  that  the  said  goods  and  chattels  in  the 
declaration  mentioned,  which  had  theretofore  been  so 
seized  and  taken,  as  in  the  plea  mentioned,  were  sold 
under  the  said  writ  so  isssued  and  judgment  so  obtained 
as  aforesaid,  after  the  commencement  of  the  imprisonment 
of  the  said  fV.  Fordred  as  aforesaid,  contrary  to  the  true 
intent,  meaning  and  provisions  of  the  statute,  in  that  case 
made  and  provided;  and  that,  the  Plainti£P  was  ready  to 
verify,  &C. 

Rejoinder.  That  before  and  at  the  time  of  the  exe- 
cuting of  the  said  warrant  of  attorney,  the  said  W* 
Fordi*ed  was  indebted  to  the  Defendants  in  a  large  sum 
of  money,  exceeding  the  sum  for  which  the  said  warrant 
of  attorney  was  so  given,  and  for  which  the  said  execu- 
tion so  issued  as  aforesaid,  and  exceeding  the  value  of 
the  said  goods,  chattels,  and  effects,  to  wit,  the  sum  of 
60(tf.  That  the  said  W.  Fordi^ed^  being  so  indebted  as 
aforesaid,  the  Defendants  required  the  said  W.  Fordred 
to  pay  them  the  said  sum  of  money,  or  to  give  them 
security  for  the  same  by  a  warrant  of  attorney  to  coq* 
fess  judgment  for  the  said  sum  of  600L;  and  threatened 
the  said  W,  Fordred  to  sue  him  for  the  same,  unless  he 
would  make  such  payment,  or  give  such  securi^: 
Whereupon  the  said  W.  Fordred^  for  the  purpose  of 
avoiding  such  suit,  and  yielding  to  the  request  and  im- 
portunities of  the  Defendants  in  that  behalf,  involun- 
tarily and  by  such  compulsion  as  aforesaid,  executed  the 
said  warrant  of  attorney  as  a  security  to  the  Defendants, 
for  the  sum  of  money  so  due  and  owing  to  them  as 
aforesaid,  and  which  sum  of  money  at  the  time  of  tbe 
alleged  finding  and  conversion  of  the  said  goods,  chat- 
tels, and  effects  was,  and  remained  due  and  owing  from 
the  said  W.  Fordred  to  the  Defendants;  and  still  was  in 
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were  ready  to  verify. 
Demurrer  and  joinder. 


Bayletf  in  support  of  the  demurrer. 

The  rejoinder  tenders  an  immaterial  issue,  and  does 
not  answer  the  material  fact  alleged  in  the  replication  — 
namely,  that  the  sale  did  not  take  place  until  after  the 
commencement  of  the  insolvent's  imprisonment.  The 
7  Geo.  4.  r.  57.  5.  34.  enacts,  ^*  that  in  all  cases  where  any 
prisoner  who  shall  petition  the  Court  for  relief  under  this 
act,  shall  have  executed  any  warrant  of  attorney  to  con- 
fess judgment,  or  shall  have  given  any  cognaoit  actionem^ 
whether  for  a  valuable  consideration  or  otherwise,  no 
person  shall,  after  the  commencement  of  the  imprison- 
ment  of  such  prisoner,  avail  himself  or  herself  of  any 
execution  issued  or  to  be  issued  upon  any  judgment 
obtained  or  to  be  obtained  upon  such  warrant  of  attorney 
or  cognovit  actionem^  either  by  seizure  and  sale  of  the 
property  of  such  prisoner,  or  any  part  thereof,  or  by 
sale  of  such  property  theretofore  seized,  or  any  part 
thereof,  but  that  any  person  or  persons  to  whom  any 
sum  or  sums  of  money  shall  be  due  in  respect  of  any 
such  warrant  of  attorney  or  cognaoit  actionem^  shall  and 
•may  be  a  creditor  or  creditors  for  the  same  under  this 
act." 

Manning  contra.  If  the  Defendants  had  been  the  party 
who  sold  the  goods,  the  objection  raised  on  the  part  of  the 
Plaintiff  might  have  some  weight ;  but  the  only  conversion 
which  the  Defendants  admit  on  their  plea,  and  for  which 
they  are  responsible,  is  the  seizure  of  the  goods  under 
the  writ  before  the  insolvent's  imprisonment.  It  was  the 
sheriff's  duty  to  have  sold  the  goods  at  once,  and  had 
be  done  so,  no  question  could  have  arisen.  He,  per- 
haps, may  be  liable  to  an  action  at  the  suit  of  the 
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Plaintiff,  Noiley  v.  Bttck  (a),  bat  the  Defendants  dis- 
charge themselves  from  any  claim,  by  showing  a  sozare 
under  execution  for  a  bond  Jide  debt,  prior  to  the  insol- 
vent's imprisonment  For  aught  that  appears  to  the 
contrary,  the  money  produced  by  the  sale  may  be  now 
in  the  sheriff's  hands,  awaiting  the  direction  of  the  Court 
as  to  its  distribution. 


TiNDAL  C.  J.  In  Noiletf  v.  Buck  it  was  expressly 
averred  in  the  pleadings  that  the  sheriff  had  notice  of 
the  bankruptcy:  he,  therefore,  was  plainly  a  wrong  doer; 
and  though  the  Court  did  not  say  that  an  action  would 
lie  against  the  execution  creditor,  yet,  on  general  prin- 
ciples, where  a  thing  is  done  through  the  procurement 
of  another,  the  procurer  is  as  much  liable  as  the  agent. 
The  sheriff  and  his  employer  sail  in  the  same  boat  la 
the  language  of  the  writ,  the  sheriff  is  to  make  the  debt;  it 
must  be  presumed  that  things  proceed  in  their  ordinary 
course,  and  that  when  the  sheriff  has  sold  the  goods,  be 
has  paid  over  the  money  to  the  execution  creditor. 
Besides,  the  replication  here  alleges  that  the  sale  took 
place  by  the  authority  of  the  Defendants.  The  case, 
therefore,  seems  to  me  to  be  brought  within  the  mean- 
ing of  the  statute;  a  sale  of  goods  after  the  imprison- 
ment of  the  insolvent,  upon  process  which  issued  before. 

The  other  Judges  concurred. 

Judgment  for  the  Plaintiff. 


(a)  8-B.  ^C.  160. 
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Watson  t;.  Maskell. 

TTPON  a  rule  for  setting  off  the  amount  of  a  judgment  ^?oi^  setting 
obtained  by  one  of  these  parties,  against  the  amount  menr«ndnrt 
of  a  judgment  obtained  by  the  other,  the  Court  having  another^  sab- 
decided  that  the  set-off  could  only  be  allowed  subject  to  J®^  *®,*^®  **" 
It.  *•  »»r         .  ^      •  .  .      .  .     tomeyslien, 

the  hen  of  Watson  s  attorney  for  bis  costs  m  the  partw  that  lien  most 

cular  cause,  — see  antif  p.  366.,  —  he  taxed  as 

A  question  now  arose  whether  this  lien  was  to  be  en-  tome^^and" 
forced  to  the  jimount  of  the  attorney's  costs  as  between  client 
attorney  and  client,  or  only  to  the  amount  of  his  costs, 
as  they  would  be  taxed' between  party  and  party. 

By  rule  93.  Hil.  2  fV.  4.  **  no  set-off  of  damages  or 
costs  between  parties  shall  be  allowed  to  the  prejudice  of 
the  attorney's  lien  for  costs  in  the  particular  suit  against 
which  the  set-off  is  sought,  provided,  nevertheless,  that 
interlocutory  costs  in  the  same  suit,  awarded  to  the 
adverse  parly,  may  be  deducted.*' 

Humfrey  contended  that  under  this  rule  the  lien 
must  be  calculated  as  between  attorney  and  client. — 
There  are  many  expenses  which  an  attorney  would  be 
authorised  and  bound  to  incur  for  his  client,  and  which 
his  client  would  be  bound  to  repay,  which,  nevertheless, 
could  not  be  allowed  on  taxing  costs  as  between  party 
and  party;  as  payments  for  stamps;  for  the  extra  costs 
of  an  outlawry,  Jenkins  v.  Biddulph  (a) ;  special  retainers, 
and  the  like;  the  set-off  in  this  case,  therefore,  would  be 
to  the  prejudice  of  the  attorney,  if  he  were  not  allowed 
to  enforce  his  lien  to  the  amount  of  his  costs  as  between 
attorney  and  client. 

(a)  4  Bin^A.  160. 
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Gaulbum  Serjt.  and  Hayesj  contra.  Under  this  rule 
the  attorney  can  only  retain  his  costs  as  between  party 
and  party.  The  law  does  not  recognise  extra  costs; 
Sinclair  v.  Eldred  («),  Hathavoajf  v.  Barrow  (4),  Webber 
V.  Nicholas  {c\  Hodges  v.  Earl  of  Litchfield  {d) ;  and  it 
would  be  a  great  hardship  to  make  the  adverse  party 
pay  indirectly,  through  an  attorney's  lien,  costs  which 
he  could  not  be  called  on  to  pay  directly.  No  case  has 
decided  that  an  attorney  can  recover  such  extra  costs 
against  his  client,  much  less  that  he  can  retain  them 
against  an  adverse  party. 


TiNDAL  C.  J.  The  question  is,  whether,  upon  the 
proper  interpretation  of  the  rule  of  HiL  2  fT.  4.,  an 
attorney,  upon  a  set-off  of  judgments  between  conflicting 
parties,  is  entitled  to  assert  his  lien  on  the  judgment  in 
favour  of  his  own  client,  to  the  extent  of  his  bill  of 
costs,  as  between  him  and  his  client,  or  to  the  extent 
only  which  his  client  could  call  on  the  opposite  party  to 
pay  it. 

The  question  involves  too  propositions:  first,  what 
was  the  extent  of  the  lien  before  the  new  rule ;  secondly, 
supposing  the  lien  to  have  formerly  included  the  costs 
in  question,  whether,  if  they  were  now  to  be  refused, 
the  set-off  in  the  present  case  would  not  be  allowed  to 
the  prejudice  of  that  lien,  within  the  meaning  of  the 
new  rule. 

Now,  although  there  may  be  no  express  decision  on 
the  point,  it  has  always  been  considered  that  an  attor- 
ney's lien  on  his  client's  papers  has  been  to  the  extent 
of  his  bill,  subject  to  be  taxed  as  between  attorney  and 
client :  and  that,  not  only  for  his  bill  of  costs  in  a 
suit,  but  for  any  other  demand,  as  charges  for  convey- 
ancing and  the  like.     So  with  respect  to  judgments;  on 


(a)  ^  Taunt.'!. 

(b)  1  Campb.  151. 


(c)  1  Ry.  Si  Mao.^19, 

(d)  AnU,  500. 
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receiving  the  amount  payable  to  his  client,  the  attorney 
has  always  been  allowed  to  retain  all  expenses  incurred 
by  him  in  the  conduct  of  the  suit,  as  well  as  his  charges 
for  professional  attendance ;  and  there  is  no  decision  by 
which  he  is  limited  to  the  amount  that  would  be  taxed 
as  between  party  and  party. 

If  that  were  the  practice  before  Hil.  2  W.  4.,  surely  it 
would  be  to  the  prejudice  of  the  attorney  now  to  limit  his 
lien  to  the  costs  taxable  as  between  party  and  party.  I 
can  put  no  other  construction  on  the  rule ;  and  I  think, 
therefore,  before  one  of  these  payments  can  be  set  off 
against  the  other,  Watson^s  attorney  must  be  allowed  so 
much  as  shall  be  found  due  to  him  upon  taxation  of 
costs,  as  between  attorney  and  client 
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Pabk  J.  and  Gaselee  J.  concurred. 

BosANQUET  J.  The  object  of  the  rule  was,  that  the 
attom*ey  should  be  in  the  same  situation  as  if  the  money 
due  on  the  judgment  were  in  his  hands.  And  according 
to  the  language  of  Lord  Mansfield^  the  attorney's  lien  is 
for  his  bill  of  costs. 

Rule  for  allowing  the  lien  accordingly. 


Doe  dem.  Smith  v.  Glenfield. 


May  12. 


T^HIS  ejectment  was  brought  on  the  demise  of  the  The  copyhold 

assignee  of  an  insolvent  debtor  for  some  copyhold  ^j^^e^t 
property,  and  a  verdict  was  found  for  the  Plaintiff.  debtor  Tests  in 

his  assignee 
by  virtue  of  the  assignment  under  7Gf.4.  c.57.  *•  H.  without  entry  on  the 
court  rolls. 
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18S5.  The  transfer  to  the  assignee  faavuig  been  entered  only 

on  the  minutes  of  the  steward,  and  not  on  the  court  roll^ 

TaJfburd  Seijt»  pursuant  to  leave  reserved  at  the 
trial,  obtained  a  rule  nin  to  set  aside  the  verdict  and 
enter  a  nonsuit,  on  the  ground  that  the  lessor  of  the 
Plainti£P  had  no  l^;al  title  till  his  name  was  entered  on 
the  court  roll. 

Seriven  Serjt  and  R.  V.  Bichards  showed  cause. 

The  title  of  the  assignee  of  an  iusolfent  to  copylioM 
property,  is  complete  by  the  assignment  pursuant  to 
sect  11  of  7  G.4.  c.  57.  It  is  not  necessary  that  he 
should  incur  the  expense  of  a  fine  for  admission ;  and 
it  is  only  when  he  seeks  to  sell  the  property  that  he  is 
required  by  sect  20.  to  enter  his  name  on  the  rolls  of 
the  manor. 

However,  if  an  entry  were  necessary  to  ^ve  him  a 
legal  title,  the  entry  on  the  steward's  minutes  is  the 
original,  and  of  more  authority  than  the  entry  on  the 
court  roll.    Doe  v.  CaUawmf^  (a) 

The  Court  Baron  is  an  inferior  court;  and  in  an  inferior 
court  the  minutes  are  of  more  authority  than  the  rolls 
themselves.     Rex  v.  Haim  (b\  Fisher  v.  Lane,  (c) 

Talfimrd.  The  lord  of  the  manor  cannot  be  dq>rived 
of  his  fine  on  a  transfer  unless  by  express  enactment ; 
and  when  the  statute  says,  sec.  11.,  the  property  shall  ecs^ 
in  the  assignect  the  legislature  must  have  meant  that  it 
should  vest  according  to  the  usual  forms  of  proceeding 
that  is,  by  procuring  the  proper  entry  on  the  court  rolL 
And  that  course  was  always  pursued  under  the  bankrupt 
law,  till  6  G.4.  c,  16.  rendered  it  unnecessary. 

(o)  6B.6^C.  484.  (c)  2  W.  Bl.  834. 

(6)  Cimb.SS7. 
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TiNDAL  C.  J.  As  a  general  rule  it  is  clear  that  the  1885. 
legal  estate  in  a  copyhold  cannot  be  passed  without  sur- 
render. The  question  is,  whether  a  statutory  tide  may 
not  be  conferred  without  that  formality.  Looking  to 
the  11th  section  of  7G.4.  f.57.>  I  think  that  such 
is  the  efiect  and  operation  of  that  statute;  it  enacts 
that  the  prisoner  shall,  at  the  dme  of  subscribing  his 
petition,  duly  execute  a  conveyance  and  assignment  to 
the  provisional  assignee  of  the  court,  in  such  form  as 
is  to  that  act  annexed,  of  the  estate,  right,  tide,  interest, 
and  trust  of  such  prisoner,  in  and  to  all  the  real  and 
personal  estate  and  effects  of  such  prisoner;  ** which 
conveyance  and  assignment  so  executed  as  aforesaid,  in 
form  as  aforesaid,  shall  vest  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,  and  all  such  future 
real  and  personal  estate  and  effdbts  as  aforesaid,  of 
every  nature  and  kind  whatsoever,  and  all  such  debts  as 
aforesaid,  in  the  said  provisional  assignee.*' 

These  are  words  which  must  of  necessity  vest  every 
kind  of  proper^  in  the  assignee;  and  that  is  rendered 
more  clear  by  sec.  20.,  which  enacts,  *^  that  in  case  such 
prisoner  shall  be  entitled  to  any  copyhold,  or  customary 
estate^  the  conveyance  and  assignment  by  such  provi- 
sional assignee  to  such  assignee  or  assignees  as  aforesaid 
shall  be  entered  on  the  court  rolls  of  the  manor  of  which 
such  copyhold  or  customary  estate  shall  be  holden,  and 
thereupon  it  shall  be  lawful  for  such  assignee  or  as- 
signees to  surrender,  or  convey  such  copyhold  or  cus* 
tomary  estate  to  any  purchaser  or  purchasers  of  the 
same,  from  such  assignee  or  assignees  as  the  said  Court 
shall  direct." 

Unless  it  were  assumed  that  the  assignment  carries  the 
copyhold  estate,  why  should  a  surrender  be  necessary 
when  the  assignee  proposes  to  proceed  to  a  sale  ?  It 
seems  to  me  that  the  sUtute  has  effected  a  new  mode  of 
transfer,  and  has  rendered  a  surrender  necessary  only 
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1885.  in  the  case  in  which  the  assignee  proposes  to  effect  a 
sale.  The  object  of  that  is,  that  the  title  of  the  pur- 
chaser may  appear. 

Park  J.  I  am  of  the  same  opinion.  The  language 
of  sect  1 1.  is  very  general.  The  provisional  assignee  is 
ordered  to  convey  to  the  permanent  assignee,  and  yet^  if 
the  argument  for  the  Defendant  were  well  founded,  the 
legal  estate  would  still  remain  in  the  insolvent. 

Gaselee  J.  Looking  to  the  period  at  which  the  assign* 
ment  to  the  provisional  assignee  is  to  be  made,  it  is  dear 
that  nothing  more  than  the  assignment  is  necessary  to 
pass  the  estate;  for  it  is  provided,  that  ^^in  case  the 
petition  of  any  such  prisioner  shall  be  dismissed  by  the 
said  Court,  such  conveyance  and  assignment  shall,  from 
and  after  such  dismission,  be  null  and  void  to  all  intents 
and  purposes."  And  if  the  assignment  of  itself  did  not 
pass  the  property,  but  an  entry  on  the  rolls  were  also 
necessary,  the  legislature  must  have  gone  on  to  direct 
that  in  case  of  dismissal  of  the  petition,  every  surrender 
entered  on  the  rolls  should  be  set  aside.  On  the  contraiy, 
it  is  only  in  sect.  20.  provided  for  the  first  time,  that  an 
entry  shall  be  made  on  the  roll  for  the  purpose  of  sale. 

BosANQUET  J.  Nothing  can  be  more  general  than 
the  language  of  sec.  II.  which  enacts,  <*Tbat  such  pri- 
soner shall,  at  the  time  of  subscribing  the  said  petition, 
duly  execute  a  conveyance  and  assignment  to  the  pro- 
visional assigneee  of  the  said  court,  in  such  form  as  is 
to  this  act  annexed,  of  the  estate,  right,  tide,  interest, 
and  trust  of  such  prisoner,  in  and  to  all  the  real  and 
personal  estate  and  effects  of  such  prisoner ;  which  con- 
veyance and  assignment  so  executed  as  aforesaid,  in 
form  as  aforesaid,  shall  vest  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,  and  all  such  future 
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real  and  personal  estate  and  effects  as  aforesaid,  of  every        1835. 
nature  and  kind  whatsoever,  and  all  such  debts  as  afore- 
said, in  the  provisional  assignee."    No  entry  on  the  roll 
therefore  is  necessary  to  vest  the  estate  in  the  provi- 
sional assignee.     Then  by  sec.  19.  the  same  language 
is  used,   with  regard  to  the  transfer  from  him  to  the 
permanent  assignee — **  And  when  such  assignee  or  as- 
signees shall  have  signifled  to  the  said  court  his  or  their 
acceptance  of  the  said  appointment,  the  estate,  effects, 
rights  and  powers  of  such  prisoner,  vested  in  such  pro- 
visional assignee  as  aforesaid,  shall  immediately  be  con- 
veyed and  assigned  by  such  provisional  assignee  to  the 
said   assignee  or  assignees,  in  trust  for  the  benefit  of 
such  assignee  or  assignees,  and  the  rest  of  the  creditors 
of  such  prisoner,  in  respect  of,  or  in  proportion  to  their 
respective  debts,  according  to  the  provisions  of  this  act; 
and  after  such  conveyance  and  assignment  by  such  pro- 
visional assignee,  all  the  estate  and  effects  of  such  pri- 
soner  shall  be,  to  all  intents  and  purposes,  as  effec- 
tually and  legally  vested  by   relation  in  such  assignee 
or  assignees,  as  if  the  said  conveyance  and  assignment 
had  been  made  by  such   prisoner  to   him   or  them." 
So  that  the  same  property  which  passed  to  the  pro- 
visional assignee,  passes  from  him  to   the  permanent 
assignee.     Then  comes  sect.  20.,  which  provides  for  the 
case  of  sale,  and  enacts,  ^*  That  the  assignee  or  assignees 
of  the  estate  and  effects  of  any  suchprisoner,  shall,  with 
dl  convenient  speed,  after  his  or  their  accepting  such 
conveyance  and  assignment  as  aforesaid,  use  his  or  their 
best  endeavours  to  receive  and  get  in  the  estate  and 
effects  of  such  prisoner,  and  shall  with  all  convenient 
speed  make  sale  of  all  such  estate  and  effects." 

It  is  only  necessary  to  establish  the  derivative  title  of 
the  purchaser  that  the  entry  should  be  made,  but  not 
for  the  title  of  the  assignee. 

Rule  discharged. 

VOL.  I.  3  c 
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May  12.  £x  parte  Swift. 


An  attorney       AN  action  having  been  brought  against  Swift  for  pe- 
throu^  in-  nalties  incurred  under  2  G.  2.  c.  23.,  for  pracUsing 

advertence       as  an  attorney  in  this  court,  without  having  bad  his 

omitted  to  ^^^^  j^j-  entered  on  the  roll  of  attomies  (see  ante, 
inscnbehis  •'      .  ^»         % 

name  on  the  P*  62.,  HumphrejfS  v.  Haroaf\ 
roll  of  attor* 

he  had  ob-  Bobinsorij  on  the  part  of  Swifts  moved  that  the  entiy 

served  every     might  be  made  nunc  pro  tunc^  as  of  Trinity  term  iaS3« 

other  formal-        ^he  applicant  had  complied  with  all  the  forms  ncces- 

ity  necessary  ,         , 

for  his  admit-  sary  to  entide  him  to  practice,  except  the  mere  entry  on 

tance,  the  the  roll;  that  entry  had  been  omitted  by  inadvertence, 
to  enter  it  ^^  most,  in  the  applicant,  if  not  by  an  oversight  of  the 
nunc  pro  tunc  officers  of  the  court;  the  applicant  had  suffered  by  the 
to  deC»t  an  j^gg  ^f  |jjg  ^^^  jjj  Humphreys  v.  Haroejf .-  and  he  was 
penalties  in-  i^^w  sued  for  penalties  in  the  name  of  the  clerk  of  the 
c^f«^bythe  attorney  who  had  deprived  him  of  his  costs  upon  this 
technical  objection.  It  was  true  that  compliance  with 
this  application  might  deprive  the  party  suing  for  pe- 
nalties of  an  advantage  he  expected  to  obtain;  but  that 
objection  applied  to  every  case  of  amendment  which,  in 
furtherance  of  justice,  was  always  permitted,  as  to  mat- 
ters of  form,  even  at  the  latest  stage  of  proceedings. 
Mellisk  V.  Richardson,  {a)  The  enrolment  of  admis^a 
was  no  more  than  the  record  of  admission :  and  as  the 
applicant  V)as  admitted  in  Trinity  term  1833,  the  record 
might  be  made  up  now.  In  exparte  Fry  (A),  where  no 
penal  action  was  pending,  the  Court  made  the  entry  od 
the  roll  some  time  after  admission. 


(a)  7  B.  ^  C.  819.  {h)  S  Doud.  Pr,  C.  3SS. 
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TiNDAL  C.  J.     I  Fear  we  have  no  authority  to  accede        1885. 

to  the  present  application.     If  the  interests  of  another       

party  had  not  been  involved,  we  might  have  lent  our  aid  ^^  P*'^ 
to  the  applicant,  to  release  him  from  future  embarrass- 
ment ;  but  here  we  are  required  by  our  own  act  to  arrest 
an  action  already  commenced.  That  is  going  further 
than  we  feel  authorised  to  do.  The  power  of  entering 
judgments  nunc  pro  tunc  is  always  exercised  subject  to 
the  rights  of  third  persons :  as,  in  the  case  of  executors, 
it  is  so  exercised  as  not  to  interfere  with  intervening 
payments. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Matthews  v.  Swift.  juay  is. 

npHE  Defendant  having  demurred  specially  to  the  (See  the  pie- 
Plaintiff's  declaration,  in  a  penal  action  commenced  cedii^  case.) 
against  the  Defendant  in  Hilary  term,  on  the  statute  ^^^^^  ^j 
2  G.  2.  c.  28.  for  practising  as  an  attorney  without  being  also  refused 
duly  enrolled,  —  (see  the  preceding  case),  —  tiffto^m^" 

after  special 
Bompas^  Seijt  on  the  part  of  the  Plaintiff,  obtained  a  demurrer. 

rule  nisi  for  leave  to  amend. 

Jtobinson^  who  showed  cause,  contended  that  the  Court 
being  aware  of  the  merits  of  this  case,  from  the  Defendant 
having  been  the  party  who  was  deprived  of  his  costs,  in 
Humphreys  v.  Harvey^  ante,  p.  62.,  would  not  assist  the 
Plaintiff  by  permitting,  in  the  exercise  of  their  discre- 
tion, an  amendment  which  would  further  no  ends  of 
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jastioe.  In  the  conduct  of  a  penal  action  the  Courts 
require  great  exactness,  and  will  not  grant  a  new  trial 
except  for  misdirection ;  Brook  v.  Middkton  (a),  Bex  t. 
Mann  (jb) ;  and  the  Plaintiff  was  the  less  entitled  to  in- 
dulgence, as  he  had  delayed  his  action  from  Moof  1834, 
when  the  omission  of  the  Defendant's  name  on  the 
roll  was  pointed  out,  to  January  1835.  Banking  v. 
Marsh,  (c) 

Bompas.  In  the  exercise  of  their  discretion  as  to 
amendments,  the  Courts  are  guided  by  the  rales  of  law, 
and  look  upon  all  kinds  of  action  with  equal  &voar. 
When  the  legislature  has  determined  that  certain  actions 
shall  be  brought,  it  would  not  advance  the  ends  of  jus- 
tice, but  rather  tend  to  defeat  vested  interests,  if  the 
Court  were  to  view  such  actions  with  dis&vour,  or  to 
look  to  the  merits  of  the  cause  upon  a  question  of  form. 
Accordingly,  amendments  have  been  allowed  in  penal  ac- 
tions, even  after  the  time  prescribed  for  suing  has  expired; 
Maddock  v.  Hammdt  {d) ;  and  the  similiter  has  been 
added,  even  after  a  trial ;  Bex  v.  Mayor  qfGrampoitmL[i\ 
It  is  true  the  rigour  with  which  amendments  have  been 
refused  in  writs  of  right  may  seem  at  variance  with  the 
position  now  contended  for ;  but  that  is  the  oply  excep- 
tion :  it  has  never  been  extended  to  penal  actions. 

TfNDAL  C.  J.  All  the  cases  have  laid  it  down  that 
amendments  are  to  be  made  in  the  discretion  of  the 
Court,  and  only  in  furtherance  of  justice.  I  admit  that 
such  discretion  must  be  exercised  according  to  law,  and 
that  the  Courts  cannot  take  up  and  act  upon  an  indi- 
vidual discretion;  but  we  have  a  right  on  such  occasions 
to  consider  the  nature  oF  the  action,  though  not  to  weigh 

(a)  \QEmU  268.  (d)  7  T.  R.  55. 

h)  4  JIf.  ^  iS.  338.  (e)  7  T.  B.  699- 

(c)  8  T.  R.  30. 
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the  merits  of  the  cause.  Here  the  whole  matter  has 
been  before  us  upon  a  former  occasion;  and  we  now 
find  a  penal  action  brought  upon  that  which  was  an 
omission  by  mere  inadvertence,  and  not  with  any  inten- 
tion to  elude  the  provisions  of  the  statute  on  which  this 
Plaintiff  seeks  to  recover  a  penalty.  In  such  an  action 
we  are  warranted  in  withholding  leave  to  amend. 

Gasecee  J.  concurred. 

Vaughan  J.  I  cannot  consider  this  an  amendment  in 
&vour  of  justice.  In  some  sort  we  have  judicial  notice 
of  all  the  circumstances  of  the  cause,  for  they  were  before 
us  in  Humphreys  v.  Harvey^  and  that,  through  the  instru- 
mentality of  t^e  party  whose  clerk  now  sues  the  Defen- 
dant: it  would  be  a  measure  of  great  severity  to  assist  in 
visiting  the  Defendant  with  a  heavy  penalty  for  a  mere 
inadvertence.  If  there,  is  to  be  no  difference  as  to  the 
exercise  of  the  discretion  to  allow  amendments,  in  differ- 
ent forms  of  action,  how  is  it  that  they  have  always 
been  refused  in  writs  of  right?  If  the  Court  is  to 
have  any  discretion  at  all,  I  would  never  consent  to 
permit  the  amendment  on  this  occasion. 

BoSANQUET  J.  It  would  uot  further  the  ends  of  jus- 
tice if  the  Court  were  to  allow  the  amendment  now 
required.  I  agree,  the  Courts  are  not  to  refuse  an  amend- 
ment because  they  may  disapprove  of  the  law  which 
authorises  the  action  in  which  it  is  required ;  but  that  is 
not  the  ground  of  our  refusal  to  comply  with  this  appli- 
cation. The  circumstances  of  the  case  were  not  such  as 
to  bring  the  Defendant  within  the  spirit  of  the  law  on 
which  the  Plaintiff  sues ;  and  the  action  is  not  one  in 
which  the  Plaintiff  has  any  claim  to  be  assisted. 

Rule  discharged. 

S  c  3 
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May  13.  BrADLCY  V.  MiLNES. 

Defendant        ^HE  Plaintiff  had  contracted,  at  certain  fixed  prices, 

^^^}f^  to  do  the  iron-work  of  four  houses  about  to  be  built 

arrested  for 

65L,  when       by  the  Defendant. 

there  wa«  not       jj^  afterwards  agreed  to  do  two  more  at  the  same 
fnr  arresting     P"^ »  *°^  subsequently  did  a  seventh  and  eighth  without 
him  for  more   coming  to  any  express  agreement 
~^^  *^®        It  was  not  clear  whether  the  last  four  were  to  be  paid 
lowed  him  his  for  by  the  Defendant  or  by  one  Ponsford. 
costs  under  The  Defendant  paid  for  the  first  four  according  to  the 

e.46.'   '  contract;  and  the  Plaintiff  sent  in  a  bill  to  Pon^brd 

charging  him  for  all  the  four  last  according  to  the 
amount  fixed  by  the  contract  with  the  Defendant  for 
the  four  first 

Pansford  hesitating  to  pay,  the  Plaintiff  threatened  to 

arrest  the  Defendant  for  the  expense  of  the  last  four 

houses,  estimated  according  to  measure  and  value,  and 

not  according  to  the  contract  for  the  first  four,  if  PonS" 

ford  failed  to  pay  the  bill  sent  in. 

Ponsford  refusing  to  pay,  the  Defendant  was  arrested 
for  ^SU  165. 6(21,  being  the  charge  for  doing  the  four  last 
houses,  according  to  measure  and  value.  Upon  the 
trial  of  the  cause  the  jury  gave  a  verdict  for  44/.  45.  lOd!., 
which  was  the  amount  of  doing  the  four  according  to 
the  terms  of  the  contract.     Upon  which, 

Atcherley  Seijt  obtained  a  rule  nisi  to  tax  the  De- 
fondant  his  costs  under  43  6.  8.  r.  46.  as  having  been 
arrested  without  reasonable  or  probable  cause  for  a  laiger 
sum  than  the  Plaintiff  knew  to  be  due  to  him. 
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Tal/burd  Serjt  and  S.  B.  Harrison  shewed  < 
The  excess  for  which  the  Defendant  was  arrested  was 
not  sufficiently  large  to  occasion  any  inconvenience  in 
procuring  bail,  or  to  indicate  any  malice  on  the  part  of 
the  Plaintiff.  As  there  was  no  express  contract  with 
respect  to  two  of  the  houses,  the  Plaintiff  might  easily 
have  &Uen  into  a  mistake. 


Jicherley  and  R.  V.  Richards^  conird.  The  Plaintiff 
proceeded  for  the  larger  amount  without  probable  cause, 
for  after  he  had  delivered  a  bill  to  Pons/brd^  according 
to  the  terms  of  the  contract,  it  could  not  have  been  by 
mistake  that  he  claimed  a  larger  amount  of  the  Defend- 
ant :  and  if  there  were  no  probable  cause  for  the  excessive 
demand,  the  Defendant  is  entitled  to  his  costs  whether 
the  Plaintiff  were  actuated  by  malice  or  not.  Gampertz 
V.  Denton  (a),  Donlan  v.  Brett,  {b) 


TiNDAL  C.  J.  The  only  question  is,  has  it  Been 
made  clear  to  us  that  the  Plaintiff  had  no  reasonable 
or  probable  cause  for  arresting  the  Defendant  for 
651.  165.  ed.? 

The  verdict  is  for  44/.  14;.  lOd.  Whether  the  larger 
or  the  smaller  sum  were  due,  depends  on  the  question 
whether  the  four  houses  in  question  were  to  be  done 
according  to  the  terms  of  a  contract  for  four  others,  or 
according  to  measure  and  value.  Now  it  is  quite  clear 
that  two  of  the  four  in  question  were  to  be  done  accord- 
ing to  the  first  contract ;  and  even  if  the  remaining  two 
were  to  be  charged  according  to  measure  and  value,  that 
would  not  bring  the  Plaintiff's  demand  to  65L  or  near 
it ;  the  difference  between  the  contract  and  the  measure 
and  value  charge  upon  the  whole  four  being  more  than 
21/.     I  think,  therefore,  that  there  was  no  reasonable  or 


(a)  lCr.^Mee.207. 


(ft)  10  B.SfC.  117. 
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probttbie  cause  for  an  arrast  to  the  amount  in  qneation, 
and  consequently  that  this  rule  should  be  made  absolate. 

Oaselee  J*  I  have  some  doubts  whether  the  FlaiiiCiff 
considered  he  was  bound  by  the  terms  of  the  oontract  as 
to  all  the  eight  houses,  and  should  prefer  bis  entering  a 
verdict  without  costs ;  but  as  the  rest  of  the  Court  enter- 
tain a  difierent  view  of  the  matter,  the  rule  most  be 
absolute. 


Vaughan  J.  It  is  clear  the  Plainti£P  arrested  the 
Defendant  for  the  larger  amount  because  be  was  irritatad 
at  PonsfMCs  refusal  to  pay  the  smaller. 


BosANQUET  J.   I  think  it  clear  there  was  no  i 
able  or  probable  cause  for  an  arrest  to  this  aaxiunt. 

Rule  absolute. 


It  was  ordered  that  under  this  rule  the  Defendant 
should  not  have  his  costs  of  an  unsuccessful  applicatioa 
for  a  new  trial,  and  that  the  Plaintiff  should  not  have 
his  costs  of  resisting  that  application. 


Ma^n. 


Atkinson  v.  Bayntun. 


^jPHE  Defendant  in  consequence  of  information  ac- 
quired since  the  decision  of  this  cause,  atUe^  p.  444^ 
having  procured  an  order  from  a  Judge  at  diambers,  to 
amend  his  fourth  plea,  by  inserting  an  averment  that  the 
sum  for  which  the  second  execution  issued  against  the 


TheCoort 
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davit  that  nuterial  facts  had  come  to  his  knowledge  after  such  judgment. 
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Mankjfs  had  incladed  the  sam  indorsed  on  the  first 
writ  of  execution, 

Sir  fV.  Fdlett  obtained  a  rule  nisi^  to  discharge  the 
Judge's  order,  on  the  ground  that  the  application  to 
amend  was  too  late,  and  too  extensive;  substituting  a 
new  plea  rather  than  an  amendment  of  the  old  one. 


1885. 
AncnrsoN 


Tal/burd  Serj.  and  Manning  now  shewed  cause  upon 
an  affidavit  stating  that  after  the  argument  of  the  de- 
murrer, the  Plaintiff  had  on  the  29th  of  January 
delivered  to  the  Defendant  an  account  of  the  several 
snms  received  by  him  on  account  of  the  mortgage,  and 
that  the  Defendant,  until  he  received  such  account,  was 
ignorant  what  sums  had  been  received  by  the  Plaintiff. 
They  referred  to  the  King  v.  Arckbishop  of  York  (a), 
where  under  a  Judge's  order,  two  counts  were  added 
in  quare  impedit^  a  year  after  the  declaration  had  been 
filed ;  and  to  Wood  v.  Plant  (i),  where  Mansfield  C.  J., 
speaking  of  Judge's  orders,  said,  <^  The  effect  of  these 
orders  was  much  considered  in  the  case  of  The  King  v. 
WHkeSf  4  Burr.  2570.  They  are  as  binding  as  any 
act  of  the  Court,  though  they  are  not  entered  and  made 
rules  of  court,  unless  it  be  necessary  to  enforce  them 
by  attachment." 

If  the  present  rule  were  made  absolute,  the  Defendant 
would  have  been  precluded  by  the  new  rules  of  pleading 
from  shewing  that  the  Plaintiff  had  no  cause  of  action, 
which  he  might  formerly  have  done  under  the  general 
issue. 

Sir  JV.  FoUett.  The  application  to  amend  should 
have  been  made  to  the  Court  at  the  time  of  the  argu- 
ment. 

The  effect  of  the  present  order  is  to  give  the  Defend- 


(a)  lAdol.SiEU.39^. 


(6)  1  Taunt.  44. 
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ant  a  rehearing,  and  enable  him  to  supply  the  defects  of 
his  case  after  judgment :  and  the  amendment  proposed 
does  no  more  than  raise  the  same  point  which  has  been 
already  discussed  and  decided. 

TiNDAL  C.  J.  The  proper  course  has  not  been  taken 
in  this  case;  for  the  application  to  amend  should  have 
been  made  at  the  time  of  the  argument  But  die  dr- 
cumstance  of  the  fact  now  relied  on  having  come  to  the 
knowledge  of  the  Defendant  since  judgment  was  given, 
seems  to  make  a  difference  in  the  case. 

If  the  application  had  been  made  at  the  time  of  the 
argument,  we  should  have  allowed  the  amendment;  and 
though  there  is  no  express  decbion  on  the  pomt,  we 
think  it  ought  to  be  allowed  now. 

Gaselee  J.  and  Vaughan  J.  concurred. 

BosANQUET  J.  The  Court  does  in  some  cases  allow 
amendment  after  argument,  and  probably  would  ha?e 
done  so  here.  I  do  not  approve  of  the  course  which 
has  been  taken,  but  think  that  under  all  the  circum- 
stances, the  Defendant  should  be  allowed  to  amend. 

Rule  to  set  aside  the  Judge's  order  discharged. 

But  the  Defendant  to  pay  the  •  costs  of  the  rale,  as 
well  as  of  the  amendment,  because  the  application  to 
amend  ought  to  have  been  made  to  the  court. 


\ 
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Gibson    and  Another,    Assignees    of    David     May  is. 
Rakkine,  a  Bankrupt,  v.  Bell. 

THE  declaration  stated  that  David  Bankine^  before  Hdd,  that  a 

he  became  bankrupt,  and  before  the  making  of  the  ^jj^j,™^  IP 

promise  of  the  Defendant  therein-after  next  mentioned,  a  debt  due  to 

had  sold   to  the  Defendant,   and  the  Defendant  had  Jj™  from  a 

then  purchased  of  the  said  Z).  Bankine  divers,  to  wit,  money  lent 

5  butts,   7  hogsheads  and  2  quarter  casks  of  wine,  and  &c.  against  a 

166  dozen  bottles  of  wine  of  great  value,  at  and  for  u^^^*» 

certain    prices    or  sums  of  money,  amounting  in  the  assigneea  on 

whole  to  a  large  sum  of  money,  to  wit,  5S5U  lOs.;  that  I>efendantfor 

the  Defendant  had  in  part  payment,  and  on  account  punoimt  to 

thereof,  accepted  three  several  bills  of  exchange,  re-  agreement^  a 

spectively  bearing  date  the  S  1st  of  October  1888,  drawn  ^  ®^®^ 

by  the  said  D.  Bankine  upon  the  Defendant;  to  wit,  a  way  of  part 

certain  bill  of  exchange  for  the  payment  of  the  sum  of  P*y™«at  for 

165A  35.  six  months  after  the  date  thereof;  a  certain  d^ered  by 

other  bill  of  exchange  for  the  payment  of  the  sum  of  the  bankrupt 

165/.  Ss.  nine  months  after  the  date  thereof;  and  a  cer-  ?  ^    ?*" 

Kodant. 
tain  other  bill  of  exchange  for  the  payment  of  the  sum 

of  165/.  4s.  twelve  months  after  the  date  thereof:  that 

it  was  agreed  by  and  between  the  Defendant  and  the 

said  D.  Bankine^  that  the  Defendant  should  deliver  to 

the  said  D.  Bankine  in  further  payment  and  on  account 

of  the  said  sum  of  5S5L  105.,  a  pipe  of  port  wine  valued 

at  50/.  more  or  less,  and  that  any  difference  there  might 

then  be  between  the  sum  to  which  the  said  three  several 

bills  of  exchange  so  drawn  upon  and  accepted  by  the 

Defendant,  and  the  price  of  the  said  pipe  of  port  wine 

so  to  be  delivered  by  him  to  the  said  D.  Bankine  as 

aforesaid  should  amount,  and  the  said  sum  of  63Sl.  10s. 
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1835.        so  to  be  paid  by  the  Defendant  to  the  said  D.  Rankine 
for  the  said  first  mentioned  wines  as  aforesaid,  should 
become  and  be  the  subject  of  future  arrangement  be- 
tween  the  Defendant  and  the    said   Z).  Rankine:  of 
all   which   premises  the   Defendant  had   notice;   and 
thereupon,  before  the  said  2>.  Rankine  became  bank- 
rupti  and  also  before  the  said  bill  of  exchange  there- 
in-before   firstly  mentioned   became  due  and   payable 
according  to  the  tenor  and  effect  thereof,  to  wit,  on 
the  25th  of  November  in  the  year  aforesaid,  in  con- 
sideration that  the  said  D.  Rankine^  at  the  request  of 
the  Defendant,  would  cancel  and  destroy  the  said  last- 
mentioned  bill  of  exchange  for  165/.  45.,  and  would  not 
require  the  Defendant  to  deliver  the  said  pipe  of  port 
wine  according  to  the  said  agreement  in  that  behalf, 
the  Defendant  promised  the  said  i).  Rankine  before  he 
became  bankrupt,  to  accept  divers,  to  wit,  three  other 
bills  of  exchange  to  be  respectively  drawn  by  the  said 
D.  Rankine  upon  the  Defendant,  to  wit,  a  bill  of  ex- 
change to  bear  date  the  15th  of  November  in  the  year 
aforesaid,  for  the  payment  of  the  sum  of  45/.  three  months 
after  the  date  thereof;  another  bill  of  exchange  to  bear 
date  the  25th  of  November  in  the  year  aforesaid,  for  the 
payment  of  the  sum  of  50/.  three  months  after  the  date 
thereof;  and  a  third  bill  of  exchange  for  the  payment  of 
the  sum  of  1 10/.  35.,  to  be  drawn  at  such  time  and  to 
bear  such  date  as  to  allow  the  Defendant  ten  months 
for  the  payment  of  the  said  sum  of  110/.  Ss.,  being  the 
balance  then  due  and  owing  from  the  Defendant  to  the 
said  D.  Rankine  upon  the  account  aforesaid  ;*  and  to 
deliver  the  said  last  mentioned  three  bills  of  exchange 
to  the  said  i).  Rankine  so  accepted  as  aforesaid,  when 
the   Defendant   should    be    thereunto   afterwards   re- 
quested.    The  Plaintifis  then  averred  that  the  said  D. 
Rankine^  confiding  in  the  said  promise  of  the  Defend- 
ant, did  afterwards,  and  before  he  became  bankrupt, 
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and  also  before  the  said  bill  of  exchange  therein-before  1835. 
firstly  mentioned  became  due  and  payable  according  to  — 
the  tenor  and  effect  thereof,  to  wit,  on,  &c.,  cancel  and  ^^^ 

destroy  the  last  mentioned  bill  of  exchange  for  165/.  45. ;        Bell. 
of  which  the  Defendant  then  had  notice :  and  although 
the  Defendant,  in  part  performance  of  his  said  promise, 
"did  afterwards  and  before  the  said  D,  Bankine  became 
bankrupt,  to  wit,  on,  &&,  accept  the  said  several  bills  of 
exchange  for  the  payment  of  the  said  several  sums  of  45/. 
and  50/.,  and  deliver  the  same  so  accepted  to  the  said 
D.  Rankine  s   and  although   the  said  D.  RanJcine  did 
afterwards,  to  wit,  on,  &&,  draw  upon  and  deliver  to 
the  Defendant  a  certain  other  bill  of  exchange  at  such 
time  and  bearing  such  date  as  would  allow  the  Defend- 
ant ten  months  for  the  payment  of  the  said  balance,  to 
wit,  bearing  date  the  2d  of  January  18S4,  for  the  pay- 
ment of  the  said  sum  of  110/.  Ss.,  eight  months  after 
the  date  thereof,  and  did  then  request  the  Defendant  to 
accept  the  said  last  mentioned  bill  of  exchange,  and  to 
deliver  the  same  so  accepted  to  him  the  said  D.  Rankine; 
And  although  the  Plaintiff,  as  assignees  as  aforesaid, 
afterwards  and  after  the  said  D.  Rankine  became  a  bank- 
rupt, to  wit,  on  the  Slst  of  January  in  the  year  aforesaid, 
and  afterwards,  did  also  request  the  Defendant  to  accept 
the  said  last  mentioned  bill  of  exchange,  and  to  deliver 
the  same  so  accepted  to  them  the  Plaintiffs  as  assignees 
as  aforesaid ;  and  although  the  said  D.  Rankine  before 
he  became  bankrupt,  and  the  Plaintiffs,  as  assignees  as 
aforesaid,  since  the  said  Z).  Rankine  became  bankrupt, 
had  not  nor  had  any  or  either  of  them  at  any  time  required 
the  Defendant  to  deliver  the  said  pipe  of  port  wine  to  the 
said  D.  Rankine^  or  to  the  Plaintiffs  as  assignees  as  afore-' 
said,  or  to  any  or  either  of  them ;  yet  the  Defendant,  not 
regarding  his  said  promise,  but  contriving  and  wrongfully 
intending  to  deceive  and  defraud  the  said  D.  Rankine 
before  he  became  bankrupt,  and  the  Plaintifi  as  as- 
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18S5.  signees  as  aforesaid,  since  the  bankniptcy  of  the  said 
D.  Bankine  in  that  behalf  did  not  nor  would  when  he 
was  so  requested  as  aforesaid,  or  at  any  time  before  or 

Bixii.  afterwards  accept  the  said  last  mentioned  bill  of  ex- 
change, or  deliver  die  same  so  accepted  to  the  said 
Z).  Bankine  before  he  became  bankrupt,  or  to  the 
Plainti£(s,  as  assignees  as  aforesaid,  or  either  of  them, 
since  the  bankruptcy  of  the  said  2).  Bankine. 

There  was  also  a  count  for  goods  sold  and  deliTered ; 
for  money  lent;  for  money  paid  to  the  use  of  Defend* 
ant;  for  mcmey  had  and  received ;  and  for  mon^  found 
to  be  due  on  an  account  stated. 

The  Defendant  pleaded,  first,  that  he  did  not  pro- 
mise in  manner  and  form  as  the  Plaintifi  had  above 
complained  against  htm,  &;c. ;  and  for  a  further  plea  as 
to  the  first  count  of  the  declaration,  that  before  and  at 
the  time  of  the  date  and  issuing  forth  of  the  J!at  in 
bankruptcy  under  and  by  virtue  of  which  the  said  David 
Bankine  was  found  and  adjudged  to  be  such  bankrupt 
as  aforesaid,  to  wit,  on  the  18th  of  Jamtary  1884,  the 
said  IkcfAd  was  indebted  to  the  Defendant  in  80(ML 
for  money  by  the  Defendant  before  then  lent  and  ad- 
vanced to  and,  paid,  laid  out,  and  expended  for  the  said 
David  at  his  request,  and  for  money  by  the  said  David 
before  then  had  and  received  to  and  for  the  use  of  the 
Defendant ;  that  the  said  sum  of  money  still  remained 
unpaid  and  unsatisfied  to  the  Defendant;  and  that  the 
Defendant  had  not,  when  be  gave  credit  to  the  said  David 
in  respect  of  the  said  sum  of  money  or  any  part  tbereol^ 
notice  of  any  act  of  bankruptcy  by  the  said  Dadd 
committed ;  which  said  sum  of  money  so  due,  unpaid, 
and  unsatisfied  to  the  Defendant  as  aforesaid,  exceeded 
any  demand  of  the  said  David  before  his  said  bank- 
ruptcy, and  of  the  Plaintiffs  as  assignees  as  aforesaid, 
since  the  said  bankruptcy  in  respect  of  the  matters  in 
the  first  count  alleged ;  of  all  which  premises  the  Plain- 
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tifis  had  notice  before  and  at  the  time  of  the  commence*       1835. 

ment  of  this  action ;  and  out  of  and  against  which  said       

sum  so  due,  unpaid,  and  unsatisfied  to  the  Defendant  ^nscnr 
as  aforesaid,  the  Defendant  was  ready  and  willing,  and  Bell. 
thereby  oflered  to  allow  and  set  off  the  fall  amount  of  such 
demand ;  and  that,  the  Defendant  was  ready  to  verify, 
&€•  And  for  a  further  plea  to  the  said  declaration,  except 
so  far  as  related  to  the  said  first  count,  the  Defendant 
said  that  before  and  at  the  time  of  the  date  and  issuing 
forth  of  the  Jlai  in  bankruptcy  under  and  by  virtue  of 
which  the  said  David  Rankine  was  found  and  adjudged 
to  be  such  bankrupt  as  aforesaid,  to  wit,  on,  &c.,  the 
said  David  was  indebted  to  the  Defendant  in  S00&  for 
money  by  the  Defendant  before  then  lent  and  advanced 
to  and  paid,  laid  out,  and  expended  for  the  said  David 
at  bis  request,  and  for  money  by  the  said  David  before 
then  had  and  received  for  the  use  of  the  Defendant;  that 
the-  said  sum  of  money  still  remained  wholly  unpaid  and 
unsatbfied  to  the  Defendant ;  and  that  the  Defendant 
had  not  when  he  gave  credit  to  the  said  Damd  in 
respect  of  the  said  sum  of  money,  or  any  part  thereof 
notice  of  any  act  of  bankruptcy  by  the  said  David 
committed ;  which  said  sum  of  money  so  due,  unpaid, 
and  unsatisfied  to  the  Defendant  as  in  this  plea  afore- 
said, exceeded  the  amount  of  the  monies  wherein  the 
Defendant  was  indebted  to  the  said  David  as  in  the 
declaration  in  that  behalf  mentioned,  or  any  demand  of 
the  said  David  before  his  bankruptcy,  and  of  the 
Plaintiffs  as  itssignees  since  the  bankruptcy  in  respect 
of  those  monies ;  of  all  which  premises  the  Plaintiflb 
bad  notice  before  and  at  the  time  of  the  commencement 
of  this  action,  and  out  of  and  against  which  said  sums 
of  money  so  due,  unpaid,  and  unsatisfied  to  the  De- 
fendant as  aforesaid,  the  Defendant  was  ready  and  wil- 
ling^ and  thereby  offered  to  allow  and  set  off  the  full 
amount  of  the  said  monies  wherein  the  Defendant  was 
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1836.  indebted  to  the  said  Damdy  and  of  any  such  demand  as 
aforesaid  in  respect  thereof;  and  that,  the  Defendant 
was  ready  to  verify  &c. 

In  the  replication,  the  Plaintiffs  joined  issue  on  the 
first  plea,  and  demurred  to  the  second  for  the  following 
causes :  —  That  the  debt  in  that  plea  mentioned  as  due  to 
the  Defendant,  and  the  cause  of  action  in  the  first  coont 
of  the  declaration  mentioned,  were  not  mutual  debts 
or  mutual  credits  capable  of  being  set  oflp  against  each 
other;  that  the  cause  of  action  in  that  count  was  not  one 
to  which  a  set^fl* could  be  pleaded;  and  also  that  the 
second  plea  was  pleaded  to  the  first  count  only  of  the 
declaration,  whereas  if  the  cause  of  action  in  that  count 
was  one  to  which  a  set-off  could  be  pleaded,  then  as  the 
causes  of  action  in  the  residue  of  the  declaration  were  also 
of  a  kind  to  which  a  set-off  might  be  pleaded,  a  plea  of 
set-off  to  the  first  count  severally,  accompanied  by  another 
plea  of  set-off  to  the  residue  of  the  declaration  severally, 
was  manifestly  insufficient,  because  it  amounted  to  no 
more  than  that  D.  Bankine  was  indebted  to  the  De- 
fendant to  an  amount  equal  or  greater  than  a/Mzr/of  the 
amount  which  the  Plaintifis  as  assignees  were  entitled 
to  claim  of  the  Defendant :     That  the  said  second  plea 
tended  to  an  immaterial  and  frivolous  issue,  and  was  in 
that  respect  informal  and  insufficient.     As  to  the  third 
plea,  the   Plaintifls  replied  that  the  said  David  was 
not  before  or  at  the  time  of  the  date  or  issuing  forth  of 
the  said  ,>&i^  in  bankruptcy,  indebted  to  the  Defendant 
in  manner  and  form  as  the  Defendant  had  above  in 
that  behalf  alleged;    and   that,  the  Plaintiffs   prayed 
might  be  enquired  of  by  the  country,  &a 

Stephen  Serjt.  in  support  of  the  demurrer. 

First,  the  Defendant  cannot  plead  two  set-offs  to  dif- 
ferent parts  of  the  action ;  the  statute  G.  2.  gives  the  set- 
off as  an  answer  to  the  whole  action,  and  if  it  were  not 
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pleaded    to  the  whole  the  Plaintiff  might  be  tricked.        1885. 

Suppose  100&  to  be  due  to  the  Plaintiff  on  one  count,       

and  another  100/.  on  a  second,  and  suppose  the  Plaintiff       dfisoic 
to  owe  the  Defendant  150/.;  if  the  Defendant  might        BwLh. 
plead  a  set  off  of  I  SOL  to  the  first  count,  and  the  same 
to  the  second  count,  he  would  answer  a  demand  for  200^, 
with  a  claim  of  no  more  than  150/. 

Secondly,  that  which  the  Plaintiffs  claim  is  neither 
a   mutual  debt  nor  a  mutual  credit,   and,  therefore, 
cannot  be  open  to  a  set-off.     It  is  not  a  debt,  since 
the  billy   for  refusing  to  accept  which   the  Defendant 
is  now  sued,  would  not  have  been  due  till  September 
1SS4! ;   this  action  was  commenced  in  July  18S4,  and 
there  could  be  no  debt  till  the  bill  was  due ;  Mussen  y. 
Price  (a),  Didton  v.  Solomonson  (i),  Brook  v.  fVhile  (c), 
Hutchinson  v.  Beid  (c/),  Hoskins  v.  Duperqy.  {e)    It  is, 
therefore^  only  a  claim  for  damages  incurred   by  the 
refusal  to  accept  the  bill.     And  such  a  claim  is  not  a 
mutual  credit:  for  though  in  Smith  v.  Hodson  (g)  it  was 
held  that  the  payment  by  the  defendant  of  an  acceptance 
lent  by  the  bankrupt  was  a  mutual  credit,  yet  Rose  v. 
Hart{h)  puts  the  limits  to  the  rule,  and  shews  that 
nothing  is  a  mutual  credit  which  will  not  terminate  in 
a  debt.     In  Glennie  v.  Edmunds  (i)  it  was  held  that  a 
loss  on  a  policy  could  not  be  set  off  against  the  pre- 
mium,  on  the    ground   that    the  action  sounded    in 
damages.     In  Sampson  v.  Burton  {k)  it  was  held  that  a 
guaranty  against  contingent  damages  could  not  form 
the  subject  of  a  mutual  credit  under  the  5  G.  S.  c.  30. 
5.  28. ;  and  in  Base  v.  Sims  (/)  damages  arising  from  a 
refusal  to  indorse  a  bill  were  held  not  to  constitute  a 
mutual  credit. 

(a)  4  Eatt,  147.  (g)  4  7.  J{.  211 . 

(b)  SB.SsP.  5B2.  (h)  8  Taunt.  4^9. 


(c)  1  New  Rep.SSO.  (i)  4  Taunt.  775. 

id)  3  Campb.  329.  (k)  2  B.  Sf  B.  89. 

(•)  9  Ernst,  498.  (0  IB.^  Adol.  586. 

you  I.  3  D 
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1835.  Henderson  cotUrd,     To  raise  the  first  objectioD,  the 

Plaintiff  ought  to  have  demurred  to  both  the  pleas  of 
set-off;  but  having  taken  issue  on  the  second  of  them, 

Bbli..  he  is  precluded  from  saying  that  the  second  set-off 
exists.  As  to  the  first,  this  demand  is  at  all  events 
a  mutual  credit  under  the  bankrupt  act,  because  it 
arises  out  of  a  sale,  and  would  certainly  terminate  in  a 
debt.  That  distinguishes  it  from  Rose  v.  &m,  where 
the  claim  arose,  not  from  an  act  of  buying  and  sellings 
but  from  a  collateral  liability  the  extent  of  which  re« 
mained  to  be  found  by  a  jury. 

But  it  may  even  be  called  a  debt  within  the  statutes 
of  set-off,  for  the  bill  which  the  Defendant  declined  to 
accept  was  to  be  given  for  a  sum  due  on  a  balance  of 
account.  The  question  must  be  determined  by  the 
substance  of  the  transaction,  and  not  by  the  accident 
that  the  Plaintiff  sues  in  the  form  prescribed  for  un- 
liquidated damages.  In  substance  this  is  a  debt.  Sanq^^ 
son  V.  Burton  was  a  case  of  damages  arising  out  of  a 
guaranty ;  in  Glennie  v.  Edmunds  the  amount  due  was 
not  ascertained  at  the  time  of  the  bankruptcy;  in 
Hoskins  V.  Duperoy  the  question  was  as  to  the  suffi- 
ciency of  a  petitioning  creditor's  debt ;  and  a  demand 
which  would  not  constitute  a  good  petitioning  creditor's 
debt,  may  nevertheless  be  enforced  in  the  way  of  set- 
off. But  in  Utterson  v.  Vernon  {a)  it  was  held  diat 
when  a  creditor  has  a  demand  on  his  debtor  which  is 
capable  of  being  ascertained  without  the  intervention  of 
A  jury,  and  the  debtor  becomes  a  bankrupt,  it  may  be 
proved  as  a  debt  under  the  commission.  If  so,  there 
can  be  no  objection  to  allowing  a  set-off  in  respect  of 
a  similar  demand. 

Stephen  in  reply  relied  ckie%  on  Bose  v.  Sims. 

Cur.  adv.  vidL 

(o)  S  T.  R,  539. 
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TiNDAL  C.  J.     In  this  case,  the  Plaintiffs  have  taken        1835. 
two  objections  to  the  special   plea  of  the  Defendant, 
pleaded  by  him  to  the  first  count  of  the  declaradon: 
one,  a  formal  objection  assigned  for  cause  of  special        Bell. 
demurrer,  the  other  an  objection  in  point  of  law. 

As  to  the  formal  objection,  we  think  the  Plaintifis 
cannot  avail  themselves  thereof  in  the  present  state  of 
the  record.  The  Plaintiffs  have  demurred  specially  to 
the  first  plea  of  set-off,  pleaded  to  the  first  count,  and 
have  traversed,  the  second  plea  of  set-off,  pleaded  to  the 
second  count  As  against  the  Plaintiffs  therefore,  who 
have  denied  the  facts  stated  in  the  second  plea  to  be 
true,  it  may  be  taken  that  the  facts  alleged  in  it  are  not 
in  existence;  that  is,  as  if  there  were  no  set-off  in  point 
of  fact  against  the  second  count  of  the  declaration.  The 
plea  of  set-off  to  the  first,  count  may  therefore  be  con- 
sidered as  if  it  stood  alone;  and  in  that  case,  there  could 
be  no  objection  to  a  Defendant  pleading  a  set-off  to  one 
count  only  of  a  declaration.  Even  if  the  Plaintiff  had 
traversed  each  plea  separately,  and  gone  to  trial  upon 
separate  issues  on  those  pleas,  we  cannot  see  that  the 
difficulty  urged  by  the  Plaintifis  could  ever  have  taken 
place.  For  ajfler  the  Defendant  had  given  evidence  of 
the  items  of  his  set-off  against  the  first  count,  he  would 
not  be  allowed  to  give  evidence  of  the  same  items  a 
second  time,  as  an  answer  to  the  demand  in  the  second 
count.  Unless  therefore  the  whole  set-off  was  large 
enough  to  cover  the  demands  in  both  counts,  the  Plain- 
tiffs must  have  recovered  either  on  the  one  count  or  the 
other.  And  we  think  further,  that  if  the  objection  in- 
tended to  be  taken  was  the  joining  on  the  record  two 
separate  pleas  of  set-off,  one  to  each  of  the  counts  of  the 
declaration,  the  demurrer  should  have  extended  to  both 
pleas,  and  the  misjoinder  have  been  then  alleged  as  the 
ground  of  demurrer ;  for  the  putting  of  the  one  plea 

3  D  2 
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18S5.       upoD  the  record  is  as  much  to  be  objected  to  as  the 
placing  of  the  olher  there. 

With  respect  to  the  objection  in  matter  of  substance 
to  the  first  plea  of  set-off,  the  question  is,  whether  the 
cause  of  action  stated  in  the  first  count  of  the  dedaration, 
and  the  debts  alleged  in  the  plea  to  hare  been  doe  iix>ni 
the  bankrupt  to  the  Defendant,  before  and  at  the  time 
of  his  bankruptcy,  can  be  considered  <*as  mutual  credits 
between  those  parties,''  so  that  *^  the  one  debi  or  demand** 
may  be  set  off  against  the  other  within  the  meaning  of 
the  statute  6  G.  4.  c.  16.  s.  50. 

Looking  to  the  Jbrm  of  the  first  count  of  the  decla- 
ration, it  is  a  claim  for  unliquidated  dami^ea  against 
the  Defendant,  for  not  accepting  a  bill  of  exdiange  ac- 
cording to  a  special  agreement  entered  into  between  the 
Defendant  and  the  bankrupt.  But  that  agreement  ap- 
pears on  the  face  of  the  first  count  to  have  been  in 
substance  a  contract  to  accept  a  bill  in  payment  of  the 
remainder  of  the  price  of  certain  goods,  sold  and  de- 
livered by  the  bankrupt  to  the  Defendant:  and  die  bill 
of  exchange  is  expressly  alleged  in  that  count  to  have 
been  drawn  **  for  the  balance  then  due  and  owing  fron 
the  Defendant  to  the  said  bankrupt  upon  .the  account 
aforesaid."  In  substance  therefore,  the  bill,  if  accepted, 
would  have  been  a  security  for  the  payment  at  a  future 
day  of  a  settled  and  ascertained  bfdance  due  upon  an 
account,  in  which  the  price  of  goods  sold  to  the  Defend- 
ant formed  one  side,  and  partial  payment  made  by  the 
Defendant  the  other  side.  It  is  to  be  observed  further, 
that  the  Plaintiffs,  although  they  have  brought  a  special 
action  of  assumpsit,  have  stated  no  special  damage  in 
their  declaration ;  so  that  the  measure  of  damage  to 
which  the  jury  would  be  confined  in  their  verdict,  is 
necessarily  a  mere  matter  of  calculation,  viz.,  the  amount 
for  which  the  bill  was  drawn,  together  with  the  interest 
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due  upon  it,  if  the  time  of  payment  was  passed ;  or  the        1885. 
amount  of  the  bill,  minus  the  discount,  if  the  bill  was  not 
then  due.     And  the  question  is,  whether  this  is  such 
a  credit  given  by  the  bankrupt  to  the  Defendant  as  comes 
within  the  meaning  of  the  clause  above  referred  ta 

The  principle  which  the  bankrupt  laws  seem  to  have 
had  in  view  from  the  earliest  time  to  the  last  provisions 
made  therein,  is  this,  that  where  two  persons  have  dealt 
with  each  other  on  mutual  credit,  and  one  of  them  be- 
cromes  bankrupt,  the  account  shall  be  settled  between 
them,  and  the  balance  only  payable  on  either  side* 
That  this  was  the  practice  of  the  commissioners  of 
bankrupt  long  before  any  statutory  provision  on  the 
subject,  appears  clear  from  the  two  earliest  decided 
cases ;  Anonymous  (a)  before  Lord  Chief  Justice  North, 
and  Chapman  v.  Derby,  {b) 

The  first  statute  which  made  any  express  provision 
on  the  subject,  was  the  expired  statute  4  &  5  Anne,  c.  17. 
By  that  statute  it  was  enacted  in  the  eleventh  section, 
that  where  there  hath  been  mutual  credit  given  between 
the  bankrupt  and  any  debtor,  and  the  accounts  are 
open  and  unbalanced,  it  shall  be  lawful  for  the  com- 
missioners or  assigtiees  to  adjust  the  account,  and  the 
debtor  shall  not  be  compelled  to  pay  more  than  shall 
appear  to  be  due  on  such  balance.  This  provision  of 
the  expired  statute  of  Anne,  is  re-enacted  jn  the  twenty- 
eighth  section  of  the  5  G.  2.  c.  30.,  with  some  variation 
in  the  expression,  that  section  enacting  that  **  the  com- 
missioners or  assignees  shall  state  the  account  between 
them,  and  one  debt  may  be  set  against  another,  and  what 
shall  happen  to  be  due  on  either  side  on  the  balance 
of  such  account,  and  on  setting  such  debts  against  one 
another,  and  no  more,  shall  be  claimed  or  paid  on  either 
aide   respectively.''      This  statute   continued  in  force 

(a)  1  Mei.  215.  (6)  %  r«ni.  117.  (1689^) 
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1835.  until  the  46  G.  8.  c.  135.  s.  8.,  which  provides,  that 
where  tliere  hath  been  mutual  credit  given,  or  mutual 
debts  between  the  bankrupt  and  any  other  person,  *^  one 

Bkll.  debt  or  demand  may  be  set  against  the  other,  notwith- 
standing* any  secret  act  of  bankruptcy  before  com« 
mitted."  The  same  language  is  continued  in  the  last 
statute  6  G.  4. ;  so  that  from  the  earliest  practice  to  the 
latest  provision  by  statute,  the  object  seems  to  have 
been,  that  the  account  should  be  stated  as  between 
merchant  and  merchant,  and  that  whatever  would  be  in 
ordinary  practice  a  pecuniary  item  in  such  account^ 
should  be  the  subject  of  set-oif ;  and  we  think  the  de- 
mand of  the  bankrupt  against  the  Defendant  under  the 
circumstances  stated  upon  this  record,  falls  dearly 
within  this  description. 

The  cases  upon  which  the  Plaintiffs  have  principally 
relied  in  argument,  are  two ;  the  case  of  Base  v.  Hart  (a) 
and  Sose  v.  Sims,  {b)  In  the  former.  Lord  Chief 
Justice  Gibbsj  in  giving  the  judgment  of  the  Court,  has 
laid  down  the  rule  of  interpretation,  that  by  credity  the 
legislature  meant  ^^  such  credits  only  as  must  in  their 
nature  terminate  in  debts;"  a  distinction  that  is  adopted 
by  the  Court  of  King^s  Bench  in  the  latter  case  of  Rose 
Y.Sims.  ^    ^^'  xJ'/^^/S  A-. 

Now  it  is  observable  that  in  giving  judgment  in  the 
former  case,  the  Chief  Justice  states  the  law  of  set-off 
to  depend  upon  the  enactment  in  the  5  G.  2.  c.  80.  s.  28., 
and  lays  great  stress  upon  the  circumstance,  that  it  is 
enacted  merely  in  the  final  words  of  the  clause  '*  that 
one  debt  shall  be  set  against  another."  But,  in  point  of 
fact,  the  law  of  set-off  at  that  time  was  governed,  not  by 
the  5  G.  2.  only,  but  also  by  the  46  G.  8.  c.  135.  s.  3.) 
by  which  latter  statute  it  was  enacted,  as  before  ob- 
served,  ^Uhat  one  debt  or  demand'^  may  be  set  off 

(a)  8  Tavnt.  499-  (6)  1  B.  S;  AM.  526. 


5  WILL.  IV.  755 

against  another;  and  it  is  difflcalt  to  see  for  what  pur-        18S5. 
pose   such  latter  word  can  have  been  introduced,  and 
have  been  since  continued  in  the  fiftieth  section  of  the 
last  bankrupt  act,  except  for  the  purpose  of  giving  a 
greater  latitude  than  the  strict  meaning  of  the  word 
debt  would  of  itself  import.     Without,  however,  relying 
on  the  inference  from   the  introduction   of  the  word 
**  demand,"   and  taking  the  explanation   of  the  word 
credit   with  the  restriction  adopted  by  the  Courts  of 
C.  P.  and  B.  R.,  we  think  the  claim  of  the  bankrupt 
in  this  case  is  one  which  would  in  its  nature  terminate 
in  debt  and  nothing  else«  If  the  demand  had  not  been  en-* 
forced  until  after  the  time  for  which  the  bill  was  to  run,  the 
demand  became  actually  a  debt  for  which  the  bankrupt 
might  have  brought  his  action  for  goods  sold,  or  on  an 
account  stated.  If  enforced  before  the  time  had  expired, 
his  demand  was  one  which  must  become  a  debt  in  a 
short  time,  and  of  which  the  present  value  was  deter- 
minable by  deducting  the  discount  for  the  time  the  bill 
had  still  to  run ;  and  as  to  the  case  of  Rose  v.  Sims^  we 
think  the  present  case  may  well  be  distinguished  from 
it.      In  that  case  a  special  action  was  brought  for  not 
indorsing  a  bill  of  exchange  according  to  an  agreement; 
if  the  indorsement  bad  been  made,  it  would  not  in  its 
nature  necessarily  have  terminated  in  a  debt  from  the 
defendants,  for  the  acceptor  would  have  been  the  debtor, 
the  indorser  a  guarantee  only. 

Upon  the  whole,  the  demand  appears  to  us  to  be 
a  mere  pecuniary  demand,  which  the  commissioners 
or  assignees  might  have  stated  in  account  between 
the  Defendant  and  the  bankrupt;  a  demand  which, 
although  unliquidated  at  the  moment,  was  capable  of 
being  reduced  to  certainty  by  a  simple  calculation, 
where  no  special  damage  had  been  incurred.  This  de- 
termination agrees  with  the  principle  adopted  by  the 
Sd  4 
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1885. 


Judges  of  this  Court  in  the  case  of  Sampson  v.  Burton  (a% 
and  is  not  in  conflict  with  the  two  cases  on  which  the 
Flainti6&  have  principally  relied ;  and  certainly  is  more 
consistent  with  the  principle  and  spirit  of  the  bank* 
rupt  laws. 

For  these  reasons,  we  think  there  ought  to  be 

Judgment  for  the  Defendaou 

(a)  2Brod.Ss  Bing.94^ 


May  18. 


Curtis  v.  Spitty. 


In  debt  for 
rent  against 
an  assignee, 
the  Defend- 
ant traversed 
an  averment 
in  the  de- 
claration^ that 
all  the  estate 
in  the  pre- 
mises had 
vested  in  him. 
Issue  having 
been  joined, 
and  the  De- 
fendant hav- 
ing proved 
that  he  was 
assignee  of 
part  only  of 
the  premises. 
Held,  that  the 
verdict  on 
such  issue 
must  be 
entered  for 
the  De- 
fendant. 


^T^HIS  case  was  brought  before  the  Court  on  a  motion 
on  the  part  of  the  Defendant  by  leave  of  the  learned 
Judge  who  tried  the  cause,  to  enter  a  verdict  for  him 
upon  the  issue  raised  by  the  second  plea  to  the  first 
count  of  the  declaration. 

The  first  count  of  the  declaration  stated  a  denise  by 
the  PlaintiflTs  testator  to  one  William  Copping^  for  ninety- 
nine  years,  if  certain  persons  should  so  long  live,  (some 
of  whom  were  still  in  life),  at  the  yearly  rent  of  ids.: 
that  '^on  the  1st  of  January  1816,  all  the  estate  right, 
title  and  interest  of  the  lessee  of  and  in  and  to  the 
said  demised  land  and  premises  with  the  appurtenances, 
by  assignment  thereof,  then  and  there  made,  came  to  and 
vested  in  the  Defendant:"  And  that  a  certain  sum  be- 
came due  to  the  lessor  for  rent  of  the  premises  after  the 
assignment. 

The  second  plea  to  this  first  count  traversed  the  aver- 
ment, that  all  the  estate,  &c.,  came  to  and  vested  in  the 
Defendant,  in  the  very  words  of  the  declaration;  and 
issue  was  joined  upon  that  traverse. 


Cufttn 
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At  the  trial,  it  appeared  in  evidence  that  in  1813,  the  1885. 
premises  comprised  in  the  lease  were  divided  into  three 
separate  parcels  and  put  up  to  sale  in  three  lots,  by 
the  executors  of  Copping  the  lessee ;  that  the  father  of  flnrnr. 
the  Defisndant  purcliased  one  of  the  parcels  which  was 
duly  assigned  to  him  for  all  the  residue  of  the  lessee's 
interest  in  the  term ;  and  that  the  interest  in  such  parcel 
^was  now  vested  in  the  Defendant  as  his  father's  personal 
repretentative*  « 

Wilde  Serjt.  and  Pciersdorfi  on  behalf  of  the  Plaintiff, 
shewed  cause  against  the  rule,  which  had  been  obtained 
chiefly  on  the  authority  of  Hare  v.  Caior  (a),  where  in  a 
declaration  against  the  defendant  as  assignee  of  all  the 
estate,  S^^  in  certain  premises,  evidence  that  he  was  a»- 
signee  of  part  only  was  held  a  fatal  variance. 

They  contended  that  there  must  be  some  mistake  in 
the  report  of  that  case ;  the  lease  there  had  never  been 
assigned ;  the  Defendant  had  purchased  a  fee ;  and  there- 
fore the  Court  could  not  have  decided  on  the  ground 
that  part  only  of  the  premises  had  been  assigned  to  the 
Defenoant  But  in  Merceron  v.  Damson  (&),  where  in 
covenant  against  an  assignee  of  a  lease,  the  plaintiff  de- 
clared that  all  the  right,  &c.,  of  the  lessee  Vested  in  the 
defendant  by  assignment,  and  that  afterwards  the  pre« 
mises  were  out  of  repair;  and  defendant  pleaded  in  bar, 
that  for  one  period  he  was  possessed  of  one-sixth  of  the 
premises,  as  tenant  in  common  with  A^  jB.,  and  C,  and 
for  another  period  of.  one-third,  as  tenant  in  common 
with  jB.  and  C,  and  that  no  more  or  greater  interest  in 
the  premises  ever  came  to  him  by  assignment ;  it  was 
held,  that  the  plea  was  bad  in  substance,  as  it  could  not 
be  a  bar  to  the  whole  action ;  and  that  it  was  bad  in 
form  also,  as  it  merely  confessed  that  defendant  bad  pos- 

(a)  Omp.  766.  (fr)  5  JJ.  ^  C.  479- 
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1836.  session  of  part  of  the  premises,  and  not  that  he  was 
assignee.  In .  SUevensofi  v.  Lombard  (a),  the  assignee 
had  been  evicted  from  a  moiety  of  the  premises ;  but  it 
was  held,  that  that  circumstance  was  no  bar  to  an 
action  of  covenant  for  rent,  thougl),  if  the  defendant 
pleaded  the  eviction,  the  rent  might  be  apportioned* 

It  thence  followed  that  as,  in  the  present  case,  the 
lessor  had  no  means  of  ascertaining  the  precise  share 
of  the  property  assigned  to  the  Defendant,  the  De* 
fendant  should  have  pleaded  in  abatement  the  non- 
joinder of  the  other  assignees.  2  fFms.  Sound.  1 42.,  Cam. 
Dig.f  Abotementf  F,  12.  Duppa  v.  Ma^{b)  has  esta- 
blished tliat  debt  for  arrears  of  a  rent-charge  ought 
regularly  to  be  brought  against  oU  the  pernors  of  the 
profits  of  the  lands  liable ;  but  if  it  be  not,  defendant 
can  only  take  advantage  of  it  by  plea ;  and  in  MUAdl 
V.  TarbuU  (c).  Lord  Kenyon  said,  *^  Where  there  is  any 
dispute  about  the  title  to  land,  all  the  parties  must  be 
brought  before  the  Court."  It  is  true  that  covenant 
will  lie  against  the  assignee  of  part  of  an  estate  for  not 
repairing  his  part;  Congkom  v.  King  (d);  but  the  yerdict 
in  this  action  would  not  be  conclusive  evidence  in  an 
action  of  covenant  to  charge  the  defendant  with  the 
repairs  of  the  whole  of  the  premises,  for  in  answer  to 
the  action  of  covenant  he  might  shew  the  special  cir- 
cumstances. 

Thesiger  and  Steer,  contrd.  If  there  be  any  mistake 
in  the  statement  of  the  facts  in  flare  v*  Cator,  at  least 
the  judgment  of  the  Court  is  exempt  from  ambiguity* 
The  lessor  has  always  his  remedy  for  the  whole  rent  by 
distress ;  and  if  he  elects  to  charge  an  assignee  in  debt, 
he  ought  to  ascertain  beforehand  the  extent  of  the 


fa)  2  EaH,  575.  (c)  5T.B.  650, 

(b)  1  Wm9.  Sound.  282.  (d)  Cro.  Car.  2S 
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assignee's  interest    Congham  ▼•  King  (a),   Gamon  v.        1835. 
Vernon  (6),  Twifnam  v.  Pickard.  (c) 

In  Stevenson  y.  Lambard^  the  defendant  had  been 
assignee  of  the  whole,  but  pleaded  eviction  of  a  moiety, 
and  the  case  only  decides  that  there  may  be  an  appor- 
tionment of  rent.  In  Merceron  ▼.  Dawson^  the  defend- 
ant was  assignee  of  the  whole,  with  others,  and  the  plea 
only  went  to  a  part  of  the  declaration,  though  it  pro- 
fiessed  to  be  an  answer  to  the  whole.  In  Duppa  v. 
Mayo  there  was  a  rent-charge,  which  is  not  apportion- 
able. 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  (after  stating  the  pleadings  and  evi- 
dence as  antii  p-  756.),  proceeded  :  — 

AVhether  upon  this  evidence,  the  Defendant  is  en- 
tided  to  have  the  verdict  entered  for  him  upon  the  issue 
raised  by  the  second  plea,  is  the  only  question  before 
a& 

That  the  issue  has  been  found  for  the  Defendant  in 
the  precise  terms  in  which  it  is  raised,  there  can  be  no 
doubt;  and  if  so,  we  feel  difficulty  in  seeing  upon  what 
principle  we  can  look  further  into  the  question  intended 
to  be  raised  between  the  parties  in  this  stage  of  the 
proceedings ;  more  particularly  as  the  case  of  Hare  v. 
Color  {d)  is  a  direct  authority  upon  the  very  point,  that 
if  the  Plaintiff  alleges  in  his  declaration  that  (he  whole 
interest  of  the  lessee  came  to  him  by  assignment,  and 
the  Defendant  traverses  the  allegation,  it  is  a  fatal 
variance,  if  it  appears  in  the  evidence  that  the  De- 
fendant was  assignee  of  parcel  only  of  the  land  originally 
demised.  It  must  be  admitted,  that  the  observations 
made  in  the  course  of  the. argument  upon  that  case, 
have  excited. some  doubt  as  to  the  accuracy  of  the 

(a)  Cro.  Car.  221.  (c)  iB.S^  Aid.  105. 

(6)  2  Leo.  231.  {d)  €owp.  766. 
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1895.  report;  but  the  argument  of  the  counsel,  and  the  jddg* 
"  ment  of  the  Court,  preclude  the  possibility  of  doubt 
^^^  that  the  proposition  with  which  the  Court  meaat  to 
Sntrr.  deal,  was  this,  that  eyen  if  the  defendant  was  assignee, 
he  could  be  assignee  of  parcel  of  the  land  only,  and 
that  the  plainti£^  having  aUq;ed  in  his  declaration  that 
he  was  assignee  of  the  whole^  was  out  of  Court;  and  as 
that  case  has  been  r^arded  as  law  in  Wntinimier  Hall 
from  the  time  of  its  decision  down  to  the  present  dq^f 
we  do  not  think  ourselves  authorised  to  overrule  it, 
where  the  party  who  is  to  be  affected  by  our  determin- 
ation has  no  opportunity  of  reviewing  our  decision. 

The  proposition  contended  for  by  the  Plabti^  b 
this ;  —  that  the  lessor  may  charge  the  assignee  of  part 
of  the  land  in  an  action  cf  deU  with  the  rent  of  the 
whole  of  the  land  comprised  in  the  original  demise* 
He  may,  undoubtedly,  after  an  assignment  of  part^ 
disirain  upon  that  part  for  the  rent  which  accrues  due 
for  the  whole ;  because  the  rent  for  the  whole  becomes 
due  out  of  each  and  every  part  of  the  land ;  but  in  that 
case  it  must  be  remembered,  that  the  avowry  would 
be  for  rent  due  from  the  original  tenant,  and  noching 
would  appear  upon  the  record  as  to  the  asaignnsent 
The  remedy  by  distress,  does  not,  therefore,  aflford  any 
authority  for  the  remedy  by  a  direct  aclion  cf  ddt 
against  the  assignee;  which  action,  depending  as  ft 
does  upon  the  privity  of  contract  being  transferred  to 
the  assignee  by  reason  of  the  privi^  of  estate,  that  is^ 
by  reason  of  the  Plaintiff  being  the  landlord,  and  the 
Defendant  the  tenant  of  the  same  land,  opens  a  very 
nice  and  difficult  question,  not  settled  by  any  decisian 
in  the  books,  so  &r  as  we  can  ascertain,  namely, 
whether  there  exists  a  privity  of  estate  in  respect  of  the 
whole  land  by  an  assignment  of  part  only. 

If  the  proposition  of  the  Plaintiff  be  th^  lawj  then  the 
lessor  would  have  had  a  good  cause  of  action  if  be  had 
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stated  his  title  in  the  declaration  according  to  the  feet, 
and  had  rested  his  demand  for  the  whole  rent,  upon 
the  assignment  to  the  Defendant  of  part  only  of  the 
desnised  premises,  and  the  question  might  then  be 
raised  upon  the  record  by  demurrer;  or  the  Plaintiff 
might,  by  a  special  demurrer  to  the  plea,  have  raised 
the  same  question ;  but  he  has  thouj^t  proper  to  go  to 
trial  upon  the  issue  tendered  to  him  by  the  Defendant 

Under  these  circumstances,   we  think  we   are  not 
jwBtified  in  saying  more  on  the  present  occasion  than 

that  we  think  the  issue  has  been  found  against  the 

Plaintiff;  and,  therefixe,  the  verdict  is  to  be  found  fiir 

the  Defendant 

If  another  action  is  brought,  either  party  may  put 

the  question  on  the  record. 

Rule  absolute. 
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Haw£s  and  Others  v.  Armstrong. 


May  IS. 


ASSUMPSIT.     The  declaration  stated,  that  before  *•  Indoied 

and  at  the  time  of  the  making  of  the  promise  and  ^  ^^^"^.ii 

undertaking  of  the  Defendant  therein-ailer  mentioned,  drawn  per  J. 

John   Thomas  Armstrong  and  Leonard  Dell  were  in-  ^  upon^  and 

debted  to  the  Plaintiffi  in  a  certain  sum  of  money,  to  ^^    wldch 

wit,   the  sum  of   260/.,   and  being  so  indebted,  the  I  doabt  not 

Plaintiffs   were  desirous  and   urcent  to  be  paid   the  J^ill™«ctdne 

,    ,  II-,*  .     nonour,  Imt 

same;   and  thereupon,   on  the  ISth  of  May  1829,  in  in  default 

consideration  that  the  Plaintiffs,  at  the  instance  and  re-  thereof  I  will 

quest  of  Defendant,  would  give  time  for  the  payment  *^j  *  ?™r 

ji.  • 
Hekl^  thst  the  oonaideratioB  for  B.  J,  A.*8  promise  did  not  appear  sufficiently 
to  render  him  liaUe  on  this  undcrtakiiig. 
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1885.        of  the  said  debt  or  sum  of  260/.,  and   would  take, 
accept,  and  receive,   by  way  of  security  for  the  pay- 
ment of  the   same,    three   several   bills    of  exchange 
(amounting  in  the  whole  to  260/.)9  respectively  drawn 
by  the  said  J.  T.  Armstrong  upon  and  accepted  by  the 
said  L.  DeUj  and  respectively  bearing  date  the  8th  of 
May  1829 ;  and  would  forbear  and  give  to  the  said  J.  T. 
Armstrong  and  h.  Dell  time  for  payment  of  the  said 
debt  or  sum  of  260/.  until   the  said  bills  should  le* 
spectively  become  due  and  payable,    the  Defendant 
undertook  and  then  promised  the  Plaintiflb,  that  in 
de&ult  of  the  said  bills  not  meeting  due  honour,  be 
would  see  the  same  paid.     And  the  Plaintiffs  averred, 
that  they,  confiding  in  the  said  promise  and  undertaking 
of  the  Defendant  so  made  as  aforesaid,  did  then,  to  wit, 
on,  Sec,  take,  accept,  and  receive,  by  way  of  securi^ 
for  the  payment  of  the  said  debt  or  sum  of  2602^  the 
said  three  bills  so  drawn   and   accepted  as  aforesaid, 
and  did  forbear  and  give  time  to  the  said  J*.  T.  Armr 
strong  and   L.   DeU  for  payment  of  the  said  debt  or 
sum  of  260/.  until  the  said  bills  respectively  became 
due  and  payable  according  to  the  tenor  and  ^Sed 
thereof:  That  although  the  said  three  bills  had  long 
since  respectively  become  due  and  payable^   and  al- 
though  the  same  were  respectively  duly  presented   to 
the  said  L.  DeU  for  payment  thereof  when  the  same 
respectively  became  due  and  payable  according  to  the 
tenor  and  efiect  thereof^  and  although  the  said  L.  DM 
did  not  nor  would,  nor  did  nor  would  the  said  J.  T. 
Armstrong  duly  honour  the  said  several  bills,  or  any  of 
them,  or  pay  the  monies  therein  respectively  mentioned, 
or  any  part  thereof,  when  they  were  so  presented  for 
payment  as  aforesaid,  or  at  any  other  time,  of  all  which 
premises  the  Defendant  had  due  notice ;  and  although 
the  Defendant  was  afterwards,  to  wit,  on  the  lltfa  of 
May   1830,   and  often  afterwards,   requested    by  the 
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Plain tii&  to  see  the  said  several  bills  paid  according        1835. 

to  the  form  and  effect  of  his  promise  and  undertak-       

ing  aforesaid ;  yet  the  Defendant,  not  regarding  his  said  ^ 

promise  and  undertaking  in  that  behalf,  did  not,  nor  Amcstbohs. 
would,  see  the  said  several  bills,  or  any  of  them,  paid ; 
nor  had  he  paid  the  monies  mentioned  in  the  said 
three  several  bills  of  exchange,  or  either  of  them,  or  any 
part  thereof,  but  had  hitherto  wholly  neglected  and  re- 
fused so  to  do  i  and  the  said  debt  or  sum  of  260/.  was 
still  wholly  due,  unpaid  and  unsatisfied :  to  the  Plaintifis' 
damage  of  300/. 

Plea,  that  there  was  not  any  memorandum  or  note 
in  writing  signed  by  Defendant,  or  by  any  person  by 
him  thereunto  lawfully  authorised,  of  the  said  supposed 
promise  and  undertaking  in  the  declaration  mentioned ; 
or  of  any  promise  or  undertaking  of  or  by  the  Defend- 
ant to  answer  for  the  said  debt  or  default  in  the  de- 
claration mentioned,  or  any  debt  or  default  of  the  said 
J.  T.  Armstrong  and  L.  Dell^  or  either  of  them,  or  other- 
wise, as  required  by  the  statute  in  such  case  made  and  pro- 
vided, to  charge  the  Defendant  for  such  debt  or  default. 
Replication,  that  there  was,  and  still  is,  a  certain 
memorandum  or  note  in  writing,  made  and  signed  by 
the  Defendant,  of  the  said  promise  and  undertaking  in 
the  declaration   mentioned,  thereby  charging    himself 
with  the  said  debt  and  default  of  the  said  J,  T.  Arm-- 
strong  and  L.  Dell,  and  which  said  note  or  memorandum 
was  addressed  to  the  plaintiffs,  in  the  words  following; 
that  is  to  say, —  *^  Messrs.  //awf^,— -Gentlemen,  inclosed 
I   forward  you   the  bills  drawn  per  J.  T.  Armstrong 
upon  and  accepted  by  Jjeonard  Dell,  which  I  doubt  not 
will  meet  due  honour ;  but  in  default  thereof,  I  will  see 
the  same  paid.     I  remain,  &c.  B.  J.  Armstrongj  Hatton 
Wallf  13th  May  1829;"  as  by  the  said  writing  will 
more  fully  appear. 
Demurrer  and  Joinder. 
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1885.  S.  V.  RiehardSf  in  support  of  the  demurrer,   con- 

tended that  the  memorandum  set  oat  on  the  repIicatioD 
disjclosed  no  consideration  for  the  Defendant's  promise; 
and  therefore  could  not  support  the  Plaintifis'  demand. 
Wain  V.  WarUers  (a)y  Saunders  v.  Wakefield  {b\  Jenkins 
V.  Bejfndds  {c)i  MorUy  v.  BoGthjbjf{d)^  Lees  v.  Whit- 
comb  [e\  Cole  y.  Dyer  (g),  James  v.  Williams.  (A)  At  all 
events,  it  did  not  disclose  the  consideration  alleged  in  die 
declaration,  and  therefore  was  either  nugatory,  or  a 
departure.     Lysaghl  v.  Walker,  (i) 

Conynj  eoritrd.  The  memorandum  is  sufficient,  if  it 
shews  by  reasonable  inference  the  consideration  alleged 
in  the  declaration :  precise  expression  is  not  essential  to 
its  validity.  JtfomV  v.  Siaiy  {k\  Boekm  y.  CaaqAdl{l)j 
Newbury  v.  Armstrong  («),  Skortrede  v.  Cheek,  {n)  The 
cases  cited  for  the  Defendant  were  cases  of  naked  pro- 
mise: here  the  memorandum  expressly  refers  to  bills  in 
respect  of  which  the  Plaintiffs^ had  a  claim,  and  it  must 
be  presumed  they  were  given  on  good  consideration. 

U.  V.  Bichards.  The  memorandum  does  notdisdote^ 
as  the  declarauon  alleges,  that  the  Plaintiffi  bad  given 
time  to  the  parties  liable  on  the  bills ;  that  he  had  in- 
curred any  inconvenience  at  the  request  of  the  Defend- 
ant; or  that  the  Defendant  had  obtained  any  advantage 
at  the  hands  of  the  Plaintiffs. 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  The  question  which  has  been  argued 
before  us  on  these  pleadings  is  this, — Whether  die 

(a)  5  EaH,  10.  (h)  2  DowL  Pr.  C,  481. 

(b)  4  S.  4  Aid.  595.  (t)  5  SUgh,  2. 

(4 


W5 


SB.d^B.  14.  (k)  HoU,  N.  P.  C.  153. 

S  Bingh.  107.  (0  ^  TaunU  678. 

5B%ngh.S^.  (m)  eJBiti^ft.  201. 

Cr.  Sf  Jer.  46l.  (n)  1  AM.  Sf  Ell.  57. 


Ha  WES 
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consideration  which  is  stated  in  the  declaration  as  the        1S3S. 

ground  of  the  Defendant's  promise,  appears  upon  the 

memorandum  or  note  in  wridng,  signed  by  the  De- 

fendanty  which  is  set  forth  in  the  replication*     That,  in    Ariutboho. 

order  to  satisfy  the  provisions  of  the  statute  of  frauds, 

the  consideration  upon  which  the  promise  is  made  roust 

appear  on  the  written  memorandum  on  which  the  action 

is  brought,  as  well  as  the  promise  itself,  has  been  settled 

by  the  authority  of  numerous  decisions,  of  which  the  first 

is  that  of  Wain  v.  Warlters  {a) :  the  ground  of  such  de- 

ciaon  being  simply  this, — ^that  the  term  agreement  used  in 

the  statute,  includes  both  the  consideration  for  the  pro* 

mise,  and  the  promise  itself.    The  consideration  is  thus 

stated  in  the  declaration  in  the  present  case :  **  that  the 

Plaintifik,  at  the  request  of  the  Defendant,  would  give 

time  for  the  payment  of  the  debt  of  260/.  then  due  fix>m 

John    Thomas  Armstrong  and  Dellj  and  would  take, 

accept,  and  receive,  by  way  of  security  for  the  payment 

of  the  same,  the  several  bilU  of  exchange  set  out  in  the 

declaration,  and  would  forbear  and  give  time  to  the  said 

John  Thomas  Armstrong  and  Dell  for  payment  of  the 

said  debt  or  sum   of  2602.  until  the  said  bills  should 

respectively  become  due  and  payable."     And  whether 

this  consideration  sufiicienUy  appears   in  the  written 

memorandum,  is  the  point  in  dispute. 

That  such  consideration  does  not  appear  expressly, 
and  in  terms,  in  such  memorandum,  is  apparent  on  the 
bare  inspection  of  the  writing  itself.  It  is  not,  however, 
necessary  that  such  consideration  should  appear  in 
express  terms :  it  would  undoubtedly  be  sufficient  in  any 
case,  if  the  memorandum  is  so  framed  that  any  person 
of  ordinary  capacity  must  infer  from  the  perusal  of  it, 
tiiat  such,  and  no  other,  was  the  consideration  upon 
which  the  undertaking  was  given.     Not  that  a  mere 

(a)  5  East,  10. 
VOL.  I.  3  E 
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1835.  conjecture,  however  plausible,  that  the  consideration 
'stated  in  the  declaration  was  that  intended  by  the  ine- 
morandum,  would  be  sufHcient  to  satisfy  the  statute:  but 
there  must  be  a  well  grounded  inference  to  be  necessor 
rily  collected  from  the  terms  of  the  memorandum,  that 
the  consideration  stated  in  the  declaration,  and  no  other 
than  such  consideration,  was  intended  by  the  parties  to 
be  the  ground  of  the  promise. 

Now,  looking  at  the  memorandum  in  this  case,  and 
reading  it  as  persons  of  ordinary  understanding  woald 
read  it,  we  cannot  come  to  the  conclusion,  that  giving 
time,  and  forbearance  to  sue,  was  necessarily  the  consi- 
deration for  the  promise  of  the  Defendant*      It  may 
have  been  so,  undoubtedly,  and  most  probably  it  was* 
But  the  consideration  may  also  have  been,  for  any  thing 
to  the  contrary  to  be  collected  from  the  written  agree- 
ment, an  engagement  on  the  part  of  the  Plaintii&  to 
extend  their  credit  to  Armstrong  and  Dell^  or  ^n  en- 
gagement by  the  Plaintiffs  to  discount  these  .bills  for 
Armstrong  and  DelL     For  there  is  nothing  whatever  in 
the  letter  itself  that  necessarily  connects  the  undertaking 
of  the  Defendant  with  the  consideration  of  forbearance : 
no  expression  to  denote  that  the  bills  are  delivered  in 
satisfaction  of  or  as  security  for  the  debt  then  due  from 
Armstrong  and   Dell  to  the  Plaintiffs ;  not  even  any 
mention  that  any  debt  was  due  to  them.    Undoubtedly,  it 
/-     is  extremely  probable,  from  the  amount  of  the  debt  due 
from   Armstrong  and   Dell  agreeing  exactly  with  the 
amount  of  the  bills  inclosed  in  the  letter,  that  such  bills 
were  sent  as  a  security  for  the  debt  then  due,  and  if  sl^ 
that  the  forbearance  for  the  time  the  bills  had  to  ran 
must  have  formed  the  ground  for  the  promise  of  the 
Defendant;    but  there  is  no  vcritten  evidence  to  show 
that  such  was  the  case :  and  afler  proof  of  the  existence 
of  such  debt  by  parol  evidence  (which  might  be  ad- 
mitted) the  great  link  in  the  chain  of  the  evidence  would 
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sdn  be  wanting,  ami  there  would  be  nothing  but  parol        183^. 
etidence  to  supply  it,  namely,  that  the  forbearance  of 
suing  for  that  debt  was  thq  consideration  for  the  par-  ^ 

ticular  promise.  Abmstrong. 

Thinking,  therefore,  in  this  case,  that  the  consideration 
for  the  Defendant's  promise  is  left  in  complete  uncer- 
tainty upon  the  Defendants  letter,  we  cannot  bring 
ourselves  to  the  conclusion  that  the  memorandum  is 
sufficient  to  take  the  case  out  of  the  statute  of  frauds ; 
and  consequently  we  hold  that  there  must  be 

Judgment  for  the  Defendant,  (a) 

(a)  In  EQU  v.  Levi,  (de-  to49/.  5;.^  with  the  understand- 

cided  tlune  9Ui  in  the  entsuing  ing  that  he  is  to  transmit  the 

Trinity  term^)  the  Court  pro-  amount  to  you  three  months 

noanoed  a  like  judgment  on  the  after  he  sh^  have  arrived  at 

fdhsviiiig'  Bgreenent :  —  Barbadoes,  we  hereby  guaran- 

"  }&x.  T.   Elli9,  60.  White'  tee  his  performance  of  the  said 

chapel^ — ^T.  Richard  H.Chase,  engagement  ;     and  in   failure 

of  the  office  of  Ordnance,  Bar-  thereof  we  will  be  responsible 

%idoee,  about  to  proceed  thither  to  you.    Isaac  Levi  &  Co.^  SG, 

in  the  Mary,  having  incurred  Old  Broad  Street,  20th  Nov. 

an  account  with  you^  amounting  1 833." 


Rand  v.  Vaughan  and  Another.  May  is. 


nPHIS  was  an  action  of  trespass  against  the  Defend-  A  landlord 

ants,  in  bar  of  which,  they  both  pleaded  a  joint  plea  ^°®*  ^*- 

tram  under 
of  Not  guilty ;  and  the  Defendant  Duffield  then  pleaded  n  q^q^  ^^jg. 

specially,  as  bailiff  of  Vaughafi  the  landlord,  a  justifi-  *•  1^  goods 
cation  for  a  distress  under  the  11  G.  2.  c.  19.  s.  1.:  the  a"d  clandeJ- 
plea  stating  that  the  rent  for  which  the  distress  was  tinely  re- 
moved from 
the  tenant's  premises  before  the  rent  becomes  due. 

3e  2         /f  o^^^/y/ 
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1835.        made,  became  due  on  the  25th  of  March  1834;  that 

the  goods  of  the  Plaintiff  were  fraudulently  and  clan- 

^'"*        desdnely  conveyed  away  to  prevent  the  distress;  and 
Vauohan.     that  the  distress  was  taken  within  thirty  days  next  en- 
suing such  carrying  away  of  the  goods. 

The  Plaintiff,  in  his  replication,  alleged  that  the  goods 
were  conveyed  away  on  the  24th  of  March  1834,  before 
the  time  when  the  rent  became  due  and  payable ;  and  the 
Defendant  Duffidd^  in  his  rejoinder,  took  issue  on  that 
allegation. 

The  jury  found  a  verdict  for  the  Defendant  Vaughan^ 
on  the  plea  of  Not  guilty;  and  for  the  Plaintif!^  upon  both 
the  pleas  of  the  Defendant  Di^ldy  with  10^  damages. 

Plait  moved  to  enter  judgment  for  the  Defendant 
Df^ffUld^  turn  obstante  veredicto^  on  the  ground  that,  ad- 
mitting the  fact  alleged  in  the  replication,  enough  re- 
mained uncontroverted  on  the  plea,  to  bar  the  Plaintiff's 
recovery.  If  tenants  could  elude  a  distress  by  removing 
their  goods  the  day  before  rent  became  due,  the  statutes 
of  8  Ann.  c.  13.  5. 2.  and  11  G.  2.,  which  enabled  landlords 
to  seize,  for  rent  in  arrear,  goods  clandestinely  removed, 
would  have  been  passed  in  vain :  and  though  Eyre  C.  J., 
in  fVatson  v.  Main  {a\  thought  those  statutes  did  not 
apply  to  the  case  of  a  removal  before  the  rent  became 
due,  Lord  EUehborough^  in  Fumeaux  v.  Fatherly  {h\ 
doubted  the  correctness  of  that  opinion.  A  rule  nid 
having  been  granted, 

Henderson  shewed  cause.  Although  judgment  is  some- 
times entered  for  a  Plaintiff  nofi  obstante  veredicto^  where  a 
verdict  has  passed  in  favour  of  a  Defendant,  there  is  no 
instance  of  an  application  like  the  present,  where  the 
verdict  has  been  found  for  the  Plaintiff  upon  an  issue 

(a)  3  E9p.  15.  (b)  4  Campb.  136. 
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taken    by  the  Defendant.      But  the  statutes  of  8  Ann.        1835. 

and    11  G.  2.  apply  only  to  the  case  of  a  removal  of      

goods  after  rent  is  in  arrear ;  and  the  decision  o£Eyre  C.  J.        ^^° 

has  never  been  overruled.  Vauo'han. 

Piatt  was  heard  in  support  of  the  rule. 

Cur.  adv.  vtdi. 

XiNDAL  C.  J.  (after  stating  the  pleadings  and  finding 
of  the  jury,  as  ante^  page  767-)  said,  This  case  comes 
before  us  on  a  motion  to  enter  a  verdict  for  the  Defendant 
JDuffield^  non  obstante  veredicto.     The  motion  wAild  per-   /    \/'r'  ^ ; 
haps  have  been  more  correct  in  point  of  form,  if  it  had    -  ''^  •       "^^ 
been  a  motion  to  arrest  the  judgment  for  the  Plaintiff, 
on  the  ground  that  enough  still  remains  upon  the  De- 
fendant's special  plea  confessed  by  the  Plaintiff's  repli- 
cation, to  bar  the  Plaintiff's  demand :  for  we  are  not 
aware  that  any  instance  can  be  produced  where  the 
defendant,  after  an  issue  which  he  has  taken  has  been 
found  against  him,  has  been  allowed  to  have  judgment 
entered  in  his  own  favour,  non  obstante.     But  we  think 
there  is  no  ground  whatever  for  the  motion  in  the  one 
form  or  the  other.     The  short  question  raised  by  the 
pleadings  is,  whether  the  statute  applies  to  cases  where 
the  tenant  removes  his  goods  fraudulently  and  clandes- 
tinely before  the  rent  becomes  due ;  and  we  are  of  opinion 
that  such  case  is  not  provided  for  by  the  statute.     By 
the  common  law,  the  distress  for  rent  was  necessarily 
made  upon  some  part  of  the  demised  premises,  otherwise 
the  tenant  might  rescue  the  distress,  or  bring  an  action 
of  trespass.   And  it  was  only  in  case  the  landlord  coming 
to  distrain  saw  the  cattle  on  the  premises,  and  (he  tenant 
to  prevent  the  distress  drove  them  off  the  premises,  that 
the  landlord  could  justify  freshly  following  and  distrain- 
ing them.     And  the  statutes  8  Ann.  c.  14'.  5.  2.  and 
11  G.  2.  appear  to  have  been  passed  with  the  view  of 
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removing  such  difficulty  in  the  way  of  the  landlord's 
remedy  in  the  case  of  a  fraudulent  or  clandestine  removal 
of  the  tenant's  goods  off  the  premises.  For  it  expressly 
empowers  the  landlord  **  to  take  and  seize  such  goods, 
wherever  the  sanAe  shall  be  found,  as  a  distress  for  the 
said  arrear  of  rent ;  and  the  same  to  sell  and  otherwise 
dispose  of  in  such  manner  as  if  the  said  goods  had  been 
aclually  distrained  hy  such  landlord  in  and  iqxm  suck 
premises  for  such  arrears  qfrent^^  It  is  the  jlaccy  there- 
fore, not  the  time  of  the  distress,  to  which  the  statute 
intends  to  apply  the  remedy :  and,  indeed,  it  is  obvious, 
that  if  the  construction  contended  for  by  the  DefemkiDt 
is  adopted,  as  the  landlord  may,  after  five  days  next  after 
the  distress,  sell  the  goods  and  pay  himself  the  rent,  be 
might  do  so  in  many  cases  before  the  rent  became  due, 
which  never  could  have  been  intended.  Looking  to  the 
intention  of  the  act  therefore,  and  the  great  uncertainty 
which  would  arise  if  a  removal  of  the  goods  at  any  time 
before  the  rent  became  due  would  be  sufficient  to  let  in 
the  provisions  of  the  act ;  for  if  at  any  time,  how  long 
before,  would  be  the  question;  we  think  the  present 
distress  was  illegal.  We  therefore  think  the  law  to  have 
been  correctly  laid  down  by  Eyre  C.  J.,  in  Watson  v. 
Main  (a),  upon  which  Lord  Ellenborough  appeared  to 
have  doubted  only,  but  to  have  expressed  no  opinion,  in 
3  Campb.  136. 

Rule  discharged. 

(a)  SEsp.N.  P.  15. 
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MEMORANDA. 

On  the  ^3d  of  Aprils  the  Great  Seal  was  put  in 
Commiasion.  The  Commissioners  appointed  were  the 
Right  Honourable  Sir  C.  C.  Pepys^  Master  of  the  Rolls, 
the  Right  Honourable  Sir  L,  Shadwell,  Vice-Chan- 
cellory and  the  Right  Honourable  Sir  «7.  B.  Bosanquet^ 
one  of  the  Judges  of  the  Court  of  Common  Pleas. 

Robert  Alexander  and  Thomas  Starkie^  of  LincdtCs 
IrtHf  Esquires,  having,  in  the  vacation  preceding  this 
T^m,  been  appointed  His  Majesty's  Counsel  learned 
in  the  law,  were,  on  the  first  day  of  Term,  called  within 
the  bar,  and  took  their  seats  accordingly. 
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ABANDONMENT. 
See  Insurance. 

ABATEMENT. 
See  Pleading,  6. 

ACTION  ON  THE  CASE. 
SeeYfKY. 

AFFIDAVIT    TO   HOLD    TO 
BAIL. 

See  Practice,  19. 

Affidavit  to  hold  to  bail  for  501  due 
for  money  paid  and  expended  to 
the  U8e  of  Defendant,  and  at  his 
request  agreed  to  be  paid  thereon : 
Held  sufficient.  Hutchinson  v. 
Hargrove.  Page  369 

AGREEMENT. 
See  Execution^  1. 


AMENDMENT. 

See  Attorney,  3.     Practice,  6. 

Fine.    Pleading,  12.  21,  22. 

A  Judge  has  no  jurisdiction  to  amend 
the  indorsement  on  a  writ  of  sum- 
mons. Trotler  v.  Bass.  Page  516. 

ANNUITY. 
See  Infant,  2. 

ARBITRATION. 
See  Award. 

ASSAULT  AND  BATTERY. 
See  Trespass. 

ASSIGNMENT. 
See  Evidence,  1.    Pleading,  23. 

ASSUMPSIT. 
1.  The  declaration  stated,  that  in 
consideration  Plaintiff,  at  the  re- 
quest of  Defendant,  had  given 
Defendant  a  letter  written  by  O., 
since  deceased,  by  means  of  which 
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BAIL. 


letter  Defendant  was  enabled  to, 
and  did  determine  controversies, 
and  obtain  a  large  portion  of  O.  s 
effects.    Defendant    promised    to 
give  Plaintiff  1000^ :  Held,  that  a 
sufficient   consideration   was   dis- 
closed to  sustain  an  action  on  the 
promise.      Wilkinson  v.   Oliveira. 
Page  490 
2.  Plaintiffs  in  London^  sold  to  De- 
fendants   a    quantity    of   butter, 
which  they  expected  from  Sligo  ; 
the  quality  and  price  were  speci* 
fied  in  the  contract.    The  butter 
was  to  be  shipped  for  London  in 
October^  and  to  be  paid  for  by  bill 
at  two  months  from   the  date  of 
landing.      The    butter    was    not 
shipped  till  November ^  but  the  De- 
fendants waived  the  objection,  and 
accepted  the  invoice  and  bill  of 
lading.     The  butter  having  been 
lost  by  shipwreck,  Held,  that  Plain- 
lifh  might  recover  the  price  from 
Defendants  in  an  action  for  goods 
bargained    and   sold.      Alexander 
and    Another    v,     Gardner    and 
Another.  671 

ATTACHMENT. 

See  Costs,  12. 

ATTORNEY. 

See  Costs,  2.  5.  10.  12.  14.  Prac- 
tice, 19. 

1.  Defendant,  on  being  sued,  paid 
the  debt,  but  refused  to  pay  costs ; 
Plaintiff's  attorney  proceeded  to 
trial  and  issued  execution  for  them ; 
but  being  uncertificated,  and  the 
Plaintiff  having  made  him  no  ad- 
vances, the  Court  stayed  the  pro- 
ceedings. Meekingy.  Whalky,  59 


2.  A  charge  for  searching  for  judg. 
ments,  will  not  render  an  attor- 
ney's bill  taxable  under  2  <?.  2. 
c.  23.  Ex  parte  Bowlegs  Tnalaea. 

T8ge6M 

3.  An  attorney  having  through  in- 
advertence  omitted  to  inscribe  his 
name  on  the  roll  of  attomies,  al* 
though  he  had  observed  every 
other  formality  necessary  for  his 
admittance,  the  court  refused  to 
enter  it  nunc  pro  tune  to  defeat  an 
action  for  penalties  incurred  by 
the  omission.  Ex  parte  Swift,  734 

AVERAGE. 
See  Insurance. 

AWARD. 
An  arbitrator,  who  had  authority  to 
decide  on  what  terms  a  partner- 
ship agreement  should  be  can- 
celled, directed,  among  other 
things,  that  the  agreement  should 
be  cancelled ;  that  one  of  the 
partners  should  have  all  the  debts 
due  to  the  firm;  and  should,  if 
necessary,  sue  for  them  in  the 
name  of  his  late  partner :  Held, 
that  in  authorising  one  of  the 
parties  to  sue  in  the  name  of  the 
other,  the  arbitrator  had  not  ex- 
ceeded his  authority.  Burton  v. 
Wigleg.  665 

BAIL. 

1.  An  affidavit  in  justification  of  bail, 
omitting  to  disclose  their  residence, 
is  insufficient,  notwithstanding  the 
Plaintiff  does  not  appear  to  oppose. 
Welsh  V.  Li/wood.  258 

2.  Tlie  Defendant  having  been  com- 
mitted to  the  King's  Bench  prison 
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by  a  Court  of  Bankruptcy,  this 
Court  gave  the  bail  time  to  render, 
notwithstanding  the  committal  was 
under  a  London  commission  of 
bankrupt,  and  the  bail  had  justified 
after  the  bankruptcy,  after  judg- 
ment, and  at  the  request  of  the 
Defendant's  attorney.  Waugh  v. 
Ashford.  Page  294 

3.  The  Court  will  not  exonerate  bail 
for  a  variance  between  the  declar- 
ation and  affidavit  of  debt,  where 
they  have  consented  to  a  stay  of 
execution,  and  apply  late  for  re- 
lief.    Coppin  v.  Potter.  443 

BAILBOND. 

See  Practice,  15. 

BANKRUPT. 

See  Evidence,  7. 

1.  Plaintiff  being  liable  to  the  De- 
fendant for  the  costs  of  a  nonsuit, 
issued  difiai  of  bankruptcy  against 
the  Defendant.  The  Court  re- 
fused to  stay  Defendant's  proceed- 
ings in  the  action.  Ekke  v. 
Nokes.  69 

2-  A  coal-merchant,  at  the  time  of 
his  bankruptcy,  had  in  his  posses- 
sion barges  which  bore  his  own 
name  and  number,  and  were  regis- 
tered in  his  name  under  the 
Waterman's  Act.  These  barges 
he  had  hired  of  Defendant,  it 
being  the  custom  for  coal  mer- 
chants to  hire  barges,  and  to  paint 
on  them  the  name  of  the  hirer. 
Upon  a  question  whether  the 
barges  passed  to  the  coal-mer- 
chant's assignees  under  his  bank- 
ruptcy, Held,  that  it  was  properly 
left  to  the  jury  to  find  whether  the 


custom  to  hire  was  generally  no  to 
rious  in  the  coal  trade ;  and  that 
it  was  not  necessary  to  direct  them 
to  inquire  whether  the  custom 
was  notorious  to  the  world  at 
large.  Watson  and  Another^  as- 
signees of  Devey^  a  hankrvpt^  v. 
Peache.  Page  327 

3.  A  bill  of  exchange  for  a  portion 
of  his  debt,  given  by  a  bankrupt 
after  commission  and  before  cer- 
tificate to  his  assignee,  who  was 
also  petitioning  creditor,  and  had 
proved  for  the  residue  of  his  debt. 

Held  void  in  the  hands  of  the 
assignee.    Rose  v.  Main.         357 

4.  Defendant,  after  he  had  become 
bankrupt,  was  discharged  out  of 
custody  on  a  ca.  sa.  upon  executing 
a  warrant  of  attorney  with  two 
sureties,  the  sureties  consenting 
that  the  Plaintiff,  in  order  to  lessen 
their  liability,  should  prove  his 
debt  under  the  commission. 

The  Plaintiff  having  proved  his 
debt,  but  no  dividend  having  been 
paid,  the  Court  refused  on  a  sum- 
mary application  to  exonerate  the 
sureties.  Dunean  v.  Sutton  and 
Others.  431 

5.  Defendants,  ^.'s  bankers,  had 
discounted  for  B.  a  bill  payable 
January  10th,  drawn  by  B.^  and 
guarranteed  by  Z. 

On  the  3d  of  January^  B.^  being 
in  embarrassed  circumstances,  gave 
Z.  a  cheque  on  Defendants  for  the 
amount  of  the  bill :  the  Defend- 
ants   on    receiving    the    cheque 

handed  the  bill  over  to  L B. 

became  bankrupt  January  9th  : 

Held,  that  his  assignees  could 
not  sue  Defendants  as  having  re^ 
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ceived  the  amount  of  the  cheque 
by  way  of  fraudulent  preference. 
AbboU  and  others,  tusignees  of 
Baker^  a  banknqft,  v.  Pomfret  and 
others.  Page  462 

6.  In  trespass,  Defendants,  afler 
alleging  that  M,  had  been  declared 
a  bankrupt,  and  that  they  had  been 
appointed  his  assignees,  justified 
taking  goods  as  belonging  to  them 
in  their  capacity  of  assignees : 
Plaintiff  replied  that  the  goods  be- 
longed to  him,  and  not  to  Defend- 
ants: Held,  that  upon  this  issue 
it  was  not  incumbent  on  Defend- 
ants to  give  formal  proof  of  JIf.'s 
bankruptcy  and  their  appointment 
as  assignees.  Jones  v.  Brown  and 
others.  484 

7.  To  an  action  by  the  assignees  of 
a  bankrupt  ship  owner  for  the 
freight  of  a  voyage  to  India  ac- 
cruing to  him  before  his  bank- 
ruptcy, the  Defendant  pleaded, 
that  the  ship-owner  before  his 
bankruptcy  assigned  by  deed  the 
freight  in  question  to  /•,  in  trust 
to  discharge  a  debt  due  from  the 
ship  owner  to  /.,  and  to  pay  the 
'surplus,  if  any,  to  the  ship  owner ; 
that  the  Defendant  had  notice  of 
such  assignment,  and  that  the 
freight,  which  was  not  sufficient 
to  discharge  the  debt,  had  been 
demanded  of  him  by  /•  .*  Held,  a 
good  bar  to  the  action.  Leslie  and 
Others,  assignees  of  Cuniberlege,  the 
younger^  a  Bankrupt,  v.  Guthrie. 
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BARON  AND  FEME. 

See  Feme  Covekt. 
1.  To  plea  of  coverture,  Replication, 


tliat  the  husband  was  an  alien,  not 
a  subject  of  this  country  by  na- 
turalisation or  otherwise,  and  at 
the  time  of  the  contract  residing 
in  France,  that  the  Defendant 
lived  in  this  kingdom,  separate 
from  her  husband,  that  the  Pkdn- 
tiff  gave  no  credit  to  her  husband, 
but  contracted  with  her  as  a  feme 
sole.  Held  iU.  Siretion  v.  Bus- 
nach.  Page  139 

2.  Flamtiff  declared  that  he  executed 
a  separation  deed  between  himself 
and  his  wife,  and  agreed  to  pay 
certain  debts  due  to  G.  and  R^ 
and  certain  household  expenses  at 
H,  in  full,  confiding  in  an  agree- 
ment by  the  Defendant  to  pay  him 
a  certain  sum  towards  the  dis- 
charge of  the  said  debts  and  ex- 
penses, and  to  enlarge  the  time 
mentioned  in  the  deed  of  separa- 
tion, for  Plaintiff's  quitting  the 
house  at  H.,  but  that  the  Defend- 
ant did  not  pay  the  sum  agreed  on. 
Plea,  that  Plaintiffwas  solely  liable 
to  pay  the  debts  due  to  G.  and  K, 
and  the  household  expenses  in  full, 
the  ^^eement  to  pay  part  of 
which  was  stated  to  be  the  con- 
sideration for  the  Defendant's  pro- 
mise. Held,  that  the  plea  was 
ill,  and  the  declaration  sufficient. 
Waite  V.  Jones.  656 

BILL  OF  EXCHANGE. 

See  Pleading,  4.  11.  Trover. 
EviDKNCE,  10.    Bankrupt,  S. 

1 .  By  the  law  of  France,  an  indorse- 
ment in  blank  does  not  transfer 
any  property  in  a  bill  of  exchange : 
Held,  that  the  holder  of  a  bill 
drawn    in    France,  and  indorsed 


BILL  OF  EXCHANGE. 


CHARTER-PARTY.        777 


there  in  blank  cannot  recover 
against  the  acceptor  in  the  courts 
of  this  country.  Trimbey  v.  Vig- 
nier.  Page  151 

2.  A  letter  from  the  holder  to  the 
indorser  of  a  bill>  threatening  legal 
measures  unless  the  bill  be  paid, 
does  not  amount  to  notice  of  dis- 
honour of  the  bill  by  the  acceptor. 
Solarte  and  Others  v.  Palmer  and 
Another.  194 

S.  A  party  who^  being  employed  by 
Plaintiff  to  procure  a  bill  of  ex- 
change to  be  discounted,  lodged  it 
instead  with  Defendant  as  a  se- 
curity for  a  debt  due  to  Defendant, 
was  held  a  competent  witness  for 
Plaintiff  in  an  action  of  trover 
brought  by  Plaintiff  for  the  re- 
covery of  the  bill. 

4.  To  trover  for  a  bill  of  exchange. 
Defendant  pleaded  that  the  drawer 
being  lawfully  possessed  of  the 
bill,  indorsed  it  to  P.,  and  that  P., 
for  good  consideration,  indorsed  it 
to  Defendant:  Plaintiff  replied, 
that  there  was  no  good  consider- 
ation for  P.'s  indorsing  the  bill. 
The  jury  having  found  for  the 
Plaintiff  on  this  replication,  the 
Court  refused  to  arrest  judgment 
or  award  a  repleader.  Fancourt  v. 
BuO.  681 

BREWER. 
See  Covenant,  2.     Pleading,  5. 


CAPIAS. 
See  Practice,  8. 


CHARTER-PARTY,  CON- 
STRUCTION  OF. 

1.  Defendant  by  charter-party  of 
October  20th  1832,  agreed  to  go 
in  ballast  from  Portsmouth  to  St, 
Michaetsy  and  bring  back  a  cargo 
of  fruit  direct  to  London.  The  , 
charterer  was  to  be  allowed  thirty- 
six  running  days  for  loading  and 
unloading,  to  commence  on  the  1st 
December  then  next ;  and  if  the 
vessel  did  not  arrive  at  St,  Mu 
chaeFs  by  the  3 1  st  of  January  1 833, 
the  charterer  was  to  be  at  liberty 
to  rescind  the  charter-party : 

Held,  that  the  Defendant  was 
bound  to  proceed  at  once  to  St, 
.  MichaeTBy  and  was  not  at  liberty 
to  make  an  intermediate  voyage 
for  his  own  purposes  although, 
notwithstanding  such  intermediate 
voyage,  he  arrived  at  St  MichaeTs 
before  the  31st  of  January  1833. 
M^ Andrew  v.  Adam.         Page  29 

2.  Agreement  to  proceed  to  the  EaH 
Indies,  and  there  load  a  full  and 
complete  cargo ;  the  fore-cabin  to 
be  filled  with  light  goods;  freight 
4fl.  1 5s,  per  ton  of  20  cwt.  for  sugar, 
coffee,  and  rice,  and  for  pepper  at 
18  cwt.  to  the  ton ;  100  tons  of  rice 
or  sugar  to  be  shipped  previous 
to  any  other  part  of  the  loading, 
to  ballast  the  vessel:  Held,  that 
the  owner  was  obliged  to  furnish 
what  further  ballast  was  necessary, 
and  that  the  freighter,  after  ship, 
ping  the  100  tons  of  sugar,  was  at 
liberty  to  complete  the  cargo  with 
light  goods.  Irving  v.  Clegg  and 
Another.  53 

3.  Plaintiffs  agreed  witli  Defendants 
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COMMON. 


CORPORATION. 


to  convey  a  cargo  to  OporiOy  and 
if  the  river  was  in  possession  of  an 
enemy,  to  unload  at  F.^  outside 
the  harbour.  The  freight  was  to 
be  475/.;  or,  if  the  vessel  could 
enter  Qporlo,  discharge  and  reload 
there,  300/.  only;  twenty-five  days 
were  allowed  for  unloading.  Plain- 
tiiFs  arrived  at  F.  June  the  2d, 
and  an  enemy  being  in  possession 
of  the  river,  commenced  unloading 
there.  The  vessel  was  detained  at 
F.9  partly  for  the  convenience  of 
Defendants,  and  partly  by  bad 
weather,  till  AmffuH  25th,  and  by 
that  time  had  discharged  seven 
eighthsjof  her  cargo.  The  enemy 
then  having  quitted  the  river,  she 
entered  Oporto^  where  she  dis- 
charged the  remaining  eighth  of 
her  cargo.  In  t/u/y,  the  Defend- 
ants' i^nt  at  Oporto  gave  Plain- 
tiffs a  bill  for  the  larger  freight. 
In  SepUmh&r  the  vessel  obtained,  at 
Oporto^  a  full  cargo  for  England. 
Held,  that  Plaintiffs  were  entitled 
to  the  larger  freight,  and  to  de- 
murrage from  the  28th  of  June, 
Gibbens  and  Outers  v.  BuUson 
and  Another.  Page  283 

COMMON. 

By  a  local  act  all  rights  of  common 
whatever  in  J9.  were  extinguished; 
the  wastes  were  divided;  the  own- 
ers o£  allotments  were  directed  to 
inclose,  and  authorised  to  distrain 
the  cattle  of  strangers  trespassing: 
No  fence  having  been  made, 
held,  that  the  owner  of  an  allot- 
ment  in  JB.,  could  not  destrain 
cattle  which  had  strayed  into  his 
allotment  from  a  common  in  W., 


in  pursuance  of  an  alleged  i^ght  of 
common  pur  cause  de  vkmage  in 
the  inh^itants  of  W.  Weik  v. 
Pean^.  Page  566 

COMPOSITION  DEED. 
A  composition  with  a  clergyman,  in 
consideration  that  his  future  in- 
come may  be  received  fay  a  trus- 
tee^ and  applied  hi  liquidation  of 
his  debts,  after  providing  for  a 
curate,  is  void  under  13  EUz,  c.  2a 
Alchin  V.  Hopkinsy  Ckrk.  99 

CONDITION, 
See  Estate,  L    Royal  Siow^ 

MADTUAX..        I 

CONSIDERATION. 

See  Assumpsit,  1*     Executkw,  1- 
Pleading,  16.  . 

CONTRACT. 
See  Executor,  1. 

CONVEYANCE. 
See  Estate,  2. 

COPYHOLD. 

The  copyhold  property  of  an  insol- 
vent debtor  vests  in  his  assignee 
by  virtue  of  the  assignment  under 
7  G,  4.  c.  57.  «.  1 1.  without  en|ry 
on  the  court  rolls.  Doe  dem.  Smi^ . 
V.  Glenfield.  729 

COPY  RIGHT. 
See  Pleading,  17. 

CORPORATION. 

Where  the  crown  granted  a  borouigh 
in  fee-farm  to  a  corporation,  and 
acquitted  them  of  part  of  tlie  rent, 


COSTS. 
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w'MiBg.thBt  they  shouU repair  the 
baoks,  mounds,  sea-shores,  and  pier 
within  the  borough:  Held,  that 
an  action  lay  against  the  corpora- 
tion at  the  suit  of  an  individual, 
whose  house  had  been  ii^ured  by 
the  sea  in  consequence  of  the  neg- 
lect of  the  corporation  to  repair 
the  sea-shore  and  mounds.  ITie 
Mayor  and  Burgesses  of  Lymet. 
Eeffis  y.  Henley.  Page  222 

COSTS. 
See  Attorney,  2.     Practice,  14-. 

1.  The  tenant  in  a  real  action  is  not 
entitled  to  costs  upon  a  nolle  pro- 
sequi,   Williams  v.  Harris.         13 

2.  The  book  of  the  clerk  of  the  war- 
rants is  the  proper  place  of  enrol- 
ment for  the  name  of  an  attorney 
of  the  Common  Pleas.  It  is  the 
duty  of  the  attorney  to  cause  his 
name  *to  be  enrolled;  and  if  he 
omits  to  do  so,  he  is  incompetent 
to  obtain  costs,  though  otherwise 
duly  qualified  as  an  attorney. 
Humphreys  v.  Harvey.  62 

3.  If  a  rule  is  drawn  up  in  the  alter- 
native, the  party  who  fails  on  the 
substantial  question  is  not  entitled 
to  the  costs  of  the  rule,  although 
he  succeeds  upon  the  alternative. 
M*" Andrew  v.  Adam.  270 

4.  Where  an  executrix  commenced 
an  action  with  temerity,  and  pro- 
secuted it  recklessly,  laying  the 
venue  in  Middlesex^  notwithstand- 
ing all  the  parties  lived  in  Mon- 
mouthshire^  and  twice  violating  a 
peremptory  undertaking  to  try, 
the  Court  refused  to  exonerate  her 
from  costs.  Wilkinsony  Executrix 
of  Bevan^  v.  Edwards.  301 


5.  When  one  judgment  is  set  off 
against  another,  the  lien  of  an 
attorney  does  not  extend  beyond 
his  costs  in  the  particular  cause. 
Watson  V.  Maskell.  Page  366 

6.  Where,  upon  a  matter  decided  at 
chambers,  a  judge  has  entertained 
the  question  of  costs,  an  appeal  to 
the  Court  on  the  subject  of  such 
costs  ought  not  to  be  made.  Davy 
Y.  Brown.  460 

7.  Where  a  vendor,  from  inability  to 
make  out  a  title,  fails  to  complete 
a  contract  for  the  sale  of  an  estate, 
the  purchaser  cannot  recover  as 
damages,  expenses  incurred  pre- 
viously to  entering  into  the  con- 
tract; ncr  the  expense  of  a  survey 
of  the  estate ;  nor  the  expense  of 
a  conveyance  drawn  in  anticipation 
of  a  completion  of  the  purchase ; 
nor  the  extra  costs  of  a  chancery 
suit  touching  the  purchase,  in 
which  the  vendor  is  defeated ;  nor 
losses  sustained  by  the  purchaser, 
in  the  resale  of  stock  prepared  for 
the  estate.  But  he  is  intitled  to 
recover  the  expense  of  contparing 
deeds,  of  searching  for  judgments, 
and  of  journies  for  that  purpose; 
and  interest  on  his  deposit  money. 
Hodges  v.  Earl  of  Litchfield.     492 

8.  A  policeman  Defendant  who  ob- 
tains a  verdict  is  entitled  to  his 
costs  under  10  G.Af.  c.  44.,  not- 
withstanding the  power  given  to 
the  Judge  to  certify  under  3  &  4 
W.  4.  c.  42.   Humphrey  v.  Wode- 

house  and  Others.  506 

9-  Costs  of  commission  to  examine 
witnesses  abroad,  not  allowed  to 
the  party  who  obtains  the  commis- 
sion,*—although  successful  in  the 
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COSTS. 


COVENANT. 


action,  —  where  the  exammation 
is  more  peculiarly  for  his  benefit. 
Bndge$  ▼.  Fiaher.  Page  510 

10.  Where  a  verdict  was  found 
against  one  of  three  Defendants, 
and  in  favour  of  the  two,  the 
Court  deducted  the  costs  of  the 
two  out  of  Plaintiff's  costs  and 
damages  against  the  one,  without 
regard  to  Plaintiff's  attorney's 
lien.   Georffew.EUton  and  Others. 

513 

11.  The  circumstance  that  an  execu- 
tor has  commenced  and  conducted 
an  action  properly,  is  not  sufficient 
to  exempt  him  from  costs,  if  he 
Ms.  SoiOhgate  and  Othen^  Exe- 
eiOori  cf  T.  CZtir*,  v.  Crawley  and 
AnoAer.  518 

12.  Where  costs  were  ordered  to  be 
paid  to  the  Defendants  or.  their 
attorney,  a  demand  by  their  attor- 
ney in  the  country  was  held  suf- 
ficient to  authorise  an  application 
for  an  attachment  to  enforce  pay- 
ment, notwithstanding  the  agent 
of  the  attorney  in  the  country  was 
the  attorney  on  record.  Dennett 
V.  Pass  and  Another.  638 

13.  Upon  a  declaration  of  two  counts, 
the  Defendant  paid  into  Court 
enough  .to  cover  the  demand  in  the 
first,  and  obtained  a  verdict  on  the 
second ;  but  havmg  omitted,  to 
plead  the  payment,  as  required  by 
the  new  rules.  Held,  that  he  was 
not  entitled  to  costs.  Adlard  v. 
Booth.  693 

14.  Upon  setting  off  one  judgment 
against  another,  subject  to  the 
attorney's  lien,  that  lien  must  be 
taxed  as  between  attorney  and 
client.    Watson  v.  Masheii.       727 


15.  Defendant  having  being  arrested 
for  65A,  when  there  was  not  pro- 
bable cause  for  arresting  him  for 
more  than  44I.,  the  Court  aliaired 
him  his  costs  under  43  G.  3.  c.  46. 
Bradley  v.  MUnes.  Page  738 

COVENANT. 

See  Executor. 
^.  Lesseefora  termafyeantmder- 
leased.for  a  teem  longer  than  his 
own,  the  under-lessee  covenanting 
to  pay  rent  to  lessee :  Held,  that 
the  executor  of  lessee  might  sue 
the  under  lessee  for  rent  accnung 
during  the  contmuance  of  lessee's 
term.  Baker  and  W^  Executrix 
cfHuichknSy  v.  Gashing.  19 

2.  Carrying  on  the  busines  of  a  retaii 
brewer^  Held,  to  be  no  breach  of  a 
covenant  not  to  carry  on  the  busi- 
ness of  a^DiNiNoit  brewer^  or  retailer 
of  beer.  Simons  and  Baid^  v. 
Farren.  J26 

3.  Plaintiff  and  Defendants  were 
members  of  a  Joint  Stock  Com- 
pany; Plaint^  agreed  to  demise 
land  to  Defendants  as  trustees  for 
the  Company ;  Defendants  cove- 
nanted to  pay  him  rent ;  and  by  a 
separate  deed.  Plaintiff  and  the 
other  members  of  the  Company 
covenanted  to  indemnify  the  De- 
fendants for  acts  done  by  them  as 
trustees :  Held,  that  Plaintiff,  not- 

.  withstanding  he  was  a  member  of 
the  Company,  might  sue  Defend- 
ants on  their  covenant.  Be^^brd 
and  Others,  Assignees  tf  Austin^  a 
Bankrupt^  v.  Bnt^ton  and  Others, 

399 


DEVISE. 


ESTATE.   , 
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DEVISE. 
See  Rent  Charge.    Estate  2. 

1.  Testator  being  seised  in  tail  of 
lands  at  C,  with  remainder  to  his 
son  in  tail,  and  reversion  to  himself 
in  fee,  and  being  seised  in  fee  of 
other  lands  at  2).,  devised  <'all  his 
real  estates  whatsoever,  over  which 
he  had  any  disposing  power,'*  to 
M.  and  his  heirs,  in  trust  for  testa- 
tor's son  for  life,  with  several  re- 
mainders over  in  tail,  subject  to 
terms  for  the  payment  of  debts, 
annuities,  and  marriage  portions: 
Held,  that  by  this  devise  testator  s 
reversionary  interest  in  the  lands 
at  C.  passed  to  the  devisee.  Moa- 
iyn  and  Others  v.  Champneys  and 

Othert.  Page  341 

2.  T.  J.  SeWy^  who  had  no  relations 
of  his  own  name,  devised  his  pro- 
perty to*  his  right  and  lawful  heir 
at  law,  (for  whom  he  directed  ad- 
vertisements to  be  published,) 
charged  with  legacies  to  be  paid 
in  twelve  months  after  testator's 
death ;  and  if  no  heir  was  found, 
to  W.  Z.,  on  condition  he  changed 
his  name  to  Selby.  On  the  side 
0f  his  mother  and  grandmother, 
the  testator  had  several  relations, 
to  whom  he  left  large  legacies: 
Held,  that  by  his  lawful  heir  he 
meant  an  heir  of  the  blood  of  the 
Sdbys;  and  that  none  such  being 
found,  the  property  belonged  to 
FPl  L.  Davies  and  Wife^  Demand- 
anit;  Loumdesy  Tenant,  597 

DISTRESS. 

Se$  Landlord  and  Tenant,  2. 
Vol.  I. 


DOWER. 
See  Evidence,  2. 

DURANTE  VIDUITATE. 
See  Estate,  1. 


ECCLESIASTICAL  BENEHCE. 
See  Composition  Deed. 

ERROR. 
See  Practice,  7. 

ESTATE. 

1.  Rents  devised  to  a  female  c/uran^ 
viduiiaie,  do  not  pass  over  to  the 
remainder-man  upon  her  cohabit- 
ing witli  one  who,  under  an  illegal 
marriage,  holds  himself  out  as  her 
husband.  And  the  party  who  thus 
holds  himself  out  is  not,  by  so  do- 
ing, estopped  to  shew  the  invalidity 
of  the  marriage.  Allen  and  Wife 
V.  Wood,  Administrator  of  Grim' 
metL  Page  8 

2.  Devise  of  land  to  trustees,  in  trust 
to  permit  testator's  wife  and  daugh- 
ters to  receive  the  clear  rents  of 
three  parts  to  their  sole  and  sepa- 
rate use,  and  the  testator's  son  the 
clear  rent  of  the  fourth  part ;  the 
trustees  to  pay  all  outgoings,  to 
repair  and  to  let  the  premises: 
Held,  that  the  legal  estate,  as  to  all 
the  four  parts,  vested  in  the  trus- 
tees. 

Upon  the  death  of  one  of  two  trus- 
tees, the  survivor  was  to  appoint 
another  in  place  of  the  deceased, 
and  to  convey  the  premises  to 
him,  to  hold  them  jointly  with 
3F 
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EVIDENCE. 


the  survivor.  One  of  the  trus- 
tees  being  dead,  the  survivor  by 
a  deed  to  which  the  ce9haque  trusts 
were  parties,  appointed  JR,  sole 
trustee,  in  place  of  himself  and  the 
deceased,  and  conveyed  the  pre- 
mises to  P.  to  hold  to  him  and  his 
heirs,  and  not  jointly  with  the  sur- 
viving trustee:  Held,  that  the 
whole  legal  estate  passed  by  that 
conveyance  to  P.  White  v.  Par- 
her.  Page  573 

ESTOPPEL. 

See  Landlord  and  Tenant,  1. 

Estate,  L 

EViCTrON. 

See  Pleading,  5. 

EVIDENCE. 

&ee  Bankrupt,  6.  PleadIng,  15. 
18,  19.  Bill  of  Exchange,  S. 
Practice,  18. 

1,  Plamtiff,  a  leaseholder,  in  con- 
sideration of  100/.,  and  a  yearly 
sum  of  75/.  payable  quarterly,  by 
indenture  under-demised  and 
leased  to  Defendant  certain  pre- 
mises for  a  longer  term  than  Plain- 
tiff had  in  them  himself:  Held, 
that  a  counterpart  of  this  indenture, 
executed  by  Defendant  only,  and 
bearing  only  a  SOf.  stamp,  was  not 
admisnble  in  evidence  to  support 
an  allegation  of  assignment,  on 
whidi  Defendant  had  taken  issue. 
Baker  and  Wife^  JBxetntirix  of 
HtUchifis,  V.  GosUing.  246 

2.  In  dower,  the  Tenant  pleaded  in 
JKfay  18S3>  that  Demandant  had 
elected  to  receive  an  annuity  in 
satls&ction  of  dower :  Held,  that 


the  plea  was  not  supported  fay 
shewing  the  Demandant's  rec^pt 
of  dividend  in  Sepitinber  16S3. 
Held  also,  that  an  order  made  in  a 
suit  in  Chancery  between  the  De- 
mondant^  Tenant,  tmd  oAers^  was 
admissible  in  evidence  for  tbe  De- 
mandant in  dower,  tx>  shew  tfae 
circumstances  uider  which  the 
dividends  were  received.  M,  jSZof- 
ter,wiilo»^DettumdtaUs  O.SkMer^ 
TenomL  Page  S59 

3.  A  memorandum  signed  by  die 
lessee  on  tfae  margin  of  a  lease, 
and  stating  that  the  leasee  was  to 
be  tenant  and  pay  rent  for  a  period 
of  six  wedca  antecedent  to  the 
term  granted  by  the  lease,  Held 
admissible  in  evidence  on  the  part 
of  tfae  lessor,  to  shew  tfae  aawont 
of  rent  due.     Cowne  V.  QwrmesL 

818 
4f.  Plaintiff  put  up  to  sale  fay  auetion  a 
lease  of  premises  wfaiefafaeoocopied 
as  assignee  of  tfae  leaae^  st^Hikt- 
ing  not  to  produce  any  title  prior 
to  tfae  lease :  In  an  action  s^aiast 
a  purchaser  (or  not  completing  his 
purchase,  in  wfaich  action  Haatiff 
declared  he  was  poasoaacd  of  the 
lease,  held»  tfaat  fae  was  boond  to 
prove  tfae  execution  of  it,  fay  call- 
ing tfae  attesting  witaesa,  and  that 
it  was  not  sufficient  to  prove  tfae 
assignment  to  Plaintiff.  Layfisoarp 
y.  Bryant.  4^1 

5.  Statements  of  a  deeeaaed  oecn^Her 
touching  his  title  are  admitsibfte  in 
evidence  geierally>  without  refer- 
ence to  the  particular  eflfect  they 
may  produce  in  tfae  cause.  Cbnie, 
DemandKmii  NuxA,  TmanL    430 

6.  A  conversation  at  tfae  time  of  a 


EVIDENCE. 
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purchase  Is  admissible  in  evidence 
for  the  Defendant,  in  an  action  for 
the  price  of  the  goods,  although  it 
may  let  in  a  set-o£P  otherwise 
barred  by  the  statute  of  limita- 
tiona.  Mocfn  v.  Strong.  Page  441 
7«  A  trader,  in  embarrassed  circum- 
stances, absented  himself  from  his 
house  from  the  16th  of  February 
till  the  9th  of  March.  Upon  an 
iasue,  whether  he  had  committed 
aa  act  of  bankruptcy  on  or  before 
the  5th  of  Marchf  two  letters 
written  by  him  on  the  16th  of 
JoMmary  preceding,  asking  for  time 
on  two  bills  of  exchange  payable 
by  him  in  FArwxryy  were  receiTed 
in  evidence  to  shew  the  motive  of 
hia  absence.  SmiA  and  Another^ 
AniffneeB  ^  WkoMeyy  a  Bankrupty 
V.  Cramer.  585 

8.  A  defence,  on  the  ground  of  want 
of  consideration  for  an  agreement, 
cannot  be  proved  under  the  plea 
of  non-asiun^uit.  Passenger  v. 
Brookes.  587 

9l  On  a  trial  touching  the  right  to 
buds,  decrees  in  Chancery  between 
aUber  parties,  concerning  the  same 
lands,  were  held  admissible  in  evi- 
denoe,  to  shew  the  character  in 
which  the  possessor  enjoyed  the 
lands.  Daviesand  Wifey  Demand- 
mUsf  Lowndesy  Tenant  607 

10.  An  entry  of  the  dishonour  of  a 
bill  of  exchange,  made  in  the  usual 
course  of  business,  at  the  time  of 
the  dishonour,  in  the  book  of  a 
notary,  by  his  derk,  who  presented 
the  bill,  may  be  given  in  evidence 
in  an  action  on  the  bill,  upon  proof 
of  the  death  of  the  clerk  who 
made  the  entry.    Pook  v.  Dicas. 

649 


EXECUTION. 

1.  Jf.  being  in  custody  on  execution, 
pursuant  to  a  warrant  of  attorney, 
by  which  he  had  agreed  that  exe- 
cution should  issue  from  time  to . 
time  for  certain  instalments  of  a 
mortgage  debt,  Defendant,  in  con- 
sideration that  PUintiff  would  dis- 
charge M.  out  of  custody,  under- 
took that  he  should,  if  necessary, 
be  forthcoming  for  a  second  exe- 
cution: 

Held,  that  Defendant's  was  a 
valid  contract.  Atkinson  v.  Bayn- 
tun.  Page  444 

2.  A  sale  of  the  goods  of  an  insolvent 
under  a  fi.  /a.^  issued  upon  a  war- 
rant of  attorney  given  by  the  in- 
solvent, is  invalid  if  it  take  place 
after  the  commencement  of  the 
insolvent's  imprisonment,  notwiUi- 
standing  the  goods  may  have  been 
seized  under  the  writ  before  the 
imprisonment  Kdcey^  Assignee  of 
Fordredy  an  Insolvent,  v.  Minter 
and  Anotker.  721 

EXECUTION  DEED. 
See  Babon  and  Feme,  2. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

See  CovEKANT,  1.  Costs,  4.  11. 
Where  an  administrator  has  occupied 
premises  demised  to  the  intestate, 
it  is  no  plea  to  an  action  of  cove- 
nant to  pay  rent  and  taxes,  and 
for  non-repair,  to  say,  that  the 
premises  yield  no  profit.  IWmeere 
V.  Morison,  89 
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FINE. 


GUARANTY. 


FEME  COVERT. 

1.  Under  3  &  4  FT.  4.  c.  74.  ss.  77- 
91.  a  feme  covert»  when  her  hus- 
band  has  absconded,  and  has  not 
been  heard  of  for  some  time,  may 
pass  a  Tested  reversionary  life  in-< 
terest  in  freehold  property.  JBx 
parte  Mary  GilL  Page  168 

2.  To  a  declaration  on  a  bill  of  ex- 
diange  alleged  to  have  been  drawn 
and  indorsed  by  Sarah  Elwood^ 
Defendant  pleaded  that  she  was 
the  wife  of  Thonuu  Ehooody  who 
was  still  alive;  replication  that 
she  drew  and  indorsed  the  bill  by 
the  authority  of  her  husband: 
Held,  no  departure.  Prince  v. 
BrtmaUe.  435 

FINE. 

1.  The  Court  refused  to  amend  a 
fine  in  a  case  of  misdescription 
cured  by  3  &  4  Fr.4.  c.74.  s.7. 
Lockingtofiy  Demandant;  Shipley 
and  Wifey  Conusors.  355 

2.  Passing  of  fine  af^er  death  of 
conusee.     Griffith* sjine.  720 

FORGERY. 
See  MoNBY  had  and  received. 


GUARANTY. 

1.  Plainti£fs,  owners  of  a  ship  hired 
on  charterparty  by  H.  S.^  refused 
to  let  her  sail  till  certain  disputes 
about  the  freight  between  them 
and  ZT.  S.  were  settled,  by  ZT.  S, 
giving  security:  whereupon   De- 


fendant, in  consideration  that  Plain- 
tiffs would  let  H,  S,  sail  without 
giving  security,  undertook  to  get 
71  M,  to  sign  the  guaranty  here- 
under set  forth,  and  deliver  it  to 
Plaintiffs  in  a  week:  Held,  that 
this  was  not  an  undertaking  for 
the  debt,  default,  or  miscarriage  of 
another,  within  the  statute  of 
frauds. 

The  guaranty  to  be  signed  by 
71 M,  was  as  follows: — "Whereas, 
H.  S.  has  hired  your  ship  for  six 
months  from   the    12th  of  July, 
1830,  and  such  longer  time  as  his 
intended  voyage  may  require,  and 
has  paid  or  secured  the  freight  for 
six    months,    from    the   20th    of 
August^  1830,  and  is  about  to  leave 
England,  I  guarantee  the  payment 
of  freight  which  shall  accrue  for 
any  portion  of  the  voyage  after  the 
said  six  months  :*'  Held,  an  under- 
taking within  the  statute  of  frauds, 
and  insufficient  for  want  of  a  con- 
sideration apparent  on  the  race  of 
it;    and    consequently   that  only 
nominal    damages    could   be    re- 
covered   against    Defendant  •  for 
failing  to  procure  71  Jf.'s  signa- 
ture,  according    to    his  promise 
Bushell   and   Others  v.  Beavan. 
P^IOS 
2.  *<  Inclosed  I  forward  you  the  bills 
drawn  per  J.  A.  upon,  and  accepted 
by  L.  2).,  which  I  doubt  not  wOl 
meet  due  honour,  but  in  default 
thereof  I  will  see  the  same  paid. 

B.J.A:* 

Held,  that  the  consideration  for 
B,  J.  A's  promise  did  not  appear 
sufficiently  to  render  him  liable  on 


INSOLVENT  DEBTOR. 


JUDGES. 
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this    undertaking.       Hawes    and 
Othersy  v.  Armstrong.       Page  761 

GOODS  BARGAINED  AND 
SOLD. 

See  Assumpsit,  2. 


HOUSE  OF  LORDS. 

See  Practice,  7. 


INFANT. 

1.  The  Court  has  no  jurisdiction  to 
discharge  from  custody  an  infant 
in  execution  for  damages,  in  an 
action  of  slander.  Defries  y.  Davis. 

692 

2.  Defendant  and  an  iniant  who  had 
granted  an  annuity,  covenanted 
jointly  and  severally  for  the  due 
payment  of  the  same  :  Held,  that 
the  mfancy  of  the  grantor  did  not 
avoid  and  exonerate  the  Defend- 
ant from  his  separate  contract. 
GiUow  and  Others^  Executrix  and 

'  Execntors  of  GiUow,  v.  Sir  John 
Scott  Lillie.  695 

INSOLVENT  DEBTOR. 
See  Copyhold.  Execution,  2. 
Where  no  fraud  has  been  committed, 
the  assignment  by  an  insolvent 
debtor  to  his  provisional  assignee 
under  7  G.  4.  c.  57.,  passes  only 
such  property  as  the  insolvent 
has  at  the  time  of  the  assign- 
ment. StTns  and  Another,  Assig- 
nees of  Barnard,  an  Insolvent, 
v.  Simpson,  5306 


INSURANCE. 

Hides  insured  from  Valparaisoto  Bor- 
deaux free  of  particular  average, 
unless  the  ship  were  stranded, 
arrivmg  at  Bio  de  Janeiro  on  their 
way  to  Bordeaux^  in  a  state  o\ 
incipient  putridity  occasioned  by 
a  leak  in*  the  ship,  were  sold  for  a 
fourth  of  their  value  at  Bio.  The 
ship  was  stranded  on  her  passage 
from  Bio  to  Bordeaux.  The  as- 
sured received  the  news  of  the 
damage  of  the  hides  and  of  their 
sale,  at  the  same  time : 

Held,  that  the  stranding  was  not 
such  as  to  make  the  underwriter 
liable  for  an  average  loss;  and  that 
the  assured  could  not  recover  as 
for  a  total  loss,  without  abandon- 
ment. Bouxy. Salvador.  Page  526 

INTERPLEADER. 
See  Sheriff,  1.    Practice,  20. 


JOINDER  OF  PARTIES. 
See  Pleading,  2a 

JOINT  STOCK  COMPANY. 
See  Covenant,  3. 

JUDGES. 
The  Judges  declined  to  answer  a 
question  proposed  to  them  by  the 
House  of  Lords,  in  terms  which 
rendered  it  doubtful  whether  it  did 
not  extend  to  the  construction  of 
a  bill  before  the  House.  In  the 
matter  of  the  London  and  West- 
minster Bank,  197 
3F  3 
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PATENT  RIGHT. 


JUDGMENT. 
See  Practice,  1.  11,  12. 


LANDLORD  AND  TENANT. 

See  Nbw  Trial.    Plbading,  1,  2. 

Stamp. 

1  •  The  Raintiff  came  mto  occupation 
under  one  who  had  paid  rent  upon 
distress  hy  the  Defendant :  Held, 
that  after  proof  of  this  fact,  the 
Plaintiff  was  estopped  to  dispute 
the  Defendant's  title  to  the  rent, 
notwithstanding  the  Defendant 
inadvertently  put  in  evidence  a 
document  which  shewed  that  the 
Plaintiff's  predecessor  occupied 
under  a  lease  to  which  the  Defend- 
ant was  in  law  a  stranger.  Cooper 
V.  Blandy  and  Another.  Page  4^ 
A  landlord  cannot  distrain  under 
11  (?.  2.  e,  19.  9.  1.  goods  fraudu- 
lently and  clandestinely  removed 
from  the  tenant's  premises  before 
the  rent  becomes  due.  Band 
v.  Vaughan  and  Another,         767 

LEASE. 

See  Stamp.' 

LIEN. 
See  Costs,  5. 10.  14. 


2. 


MEMORANDA,  243.  571.  771. 

MONEY  HAD  AND  RECEIVED. 

A  stockholder  whose  stock  has  been 
sold  without  his  knowledge  under 
a  forged  power  of  attorney,  may 


sustain  an  action  for  money  had 
and  received  against  the  party 
who  holds  the  proceeds  of  the 
sale.  Mar$h  and  OAen^  JPIam- 
tiffs  in  Error^Y.Bjeaiinff,J)^mlaHi 
in  Error.  Rige  198 


NEW  TRIAL. 

Plaintiff  having  recovered  a  verdict 
under  20/1  as  damages  for  his  ina- 
bility to  let  a  house  for  six  weeks 
in  consequence  of  Defendant  hav- 
ing omitted  to  do  certain  repairs 
to  which  he  was  liable  as  tenant, 
the  Court  refused  to  disturb  the 
verdict,  notwithstanding  the  sub- 
stantial repairs  were  to  be  done  by 
Plaintiff.    Woods  v.  Pf^.        467 

NIL  HABUrr  IN  TENEMENTIS. 
See  Pleading,  1. 


OUTLAWRY. 
Outlawry,  when  an  abuse  of  process. 
Pigou  V.  Drumnumd.  554 


PATENT  RIGHT. 

In  case  for  invading  Plaintiff's  patent 
right  to  certain  machinery  for  dry* 
ing  calicoes,  &c.,where  the  specifi- 
cation, after  setting  forth  the  mode 
in  which  the  cloth  was  to  be  ex- 
tended for  the  purpose  of  drying, 
proceeded  to  state  that  it  might  be 
taken  up  again  by  the  same  machi- 
nery; a  jury  having  found  that 


POST-HORSE  DUTY. 
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the  invention  was  new  and  useful 
on  the  whole,  but  that  the  machine 
was  not  useful  in  Mmie  cases  for 
taking  up  goods,  the  Court  refused 
to  set  aside  the  verdict  for  the 
Plaintiff  and  enter  a  nonsuit.  Ha- 
worth  V.  Hardca$tk  and  Others. 
Page  182 

PARTNERS. 
See  Covenant,  3. 

PENAL  ACTION. 
See  Plbading,  21. 

POLICE. 
See  Costs,  8. 

POST-HORSE  DUTY. 

By  4  G.  4.  c.  62.  postmasters  are 
to  pay  for  horses  let  out  for  a  dis- 
tance not  exceeding  eight  miles,  a 
duty  of  l8.9d.  ahorse,  or  one  fifth 
of  the  sum  charged  to  the  hirer, 
and  are  to  make  a  return  to  the 
stamp  (^ce  of  the  number  of 
horses  let,  the  number  of  miles, 
the  amount  charged  to  the  hirer, 
the  fiflh  part  of  that  amount,  or 
'\8.9d,  for  each  horse.  For  a  false 
return  the  postmaster  is  liable  to  a 
penalty;  and  the  farmer  of  the 
duty  may  compel  him  to  verify  his 
return  on  oath.  Defendant  re- 
turned, as  the  amount  of  duty  for 
two  horses  let  out  for  five  miles^ 
2«.  Qd^  and  omitted  to  state  the 
sum  charged  to  the  hirer : 

Held, that  notwithstanding  such 
omission,  he  had  sufficiently  indica- 
ted his  election  to  pay  the  duty  of 
one  fiflh,  and  that  the  farmer  could 


not  claim  1«.  9d*  for  each  horse. 
Hanmumd  v.  Hocky.       Page  131 

PLEADING. 
See  Practice,  9.  Sheriff,  2.  Evi- 
dence, 8.  Baron  and  Feme. 
Bill  of  Exchange,  4.  Costs,  13. 
Bankrupt,  6, 7.  Feme  Covert, 
2.    Assumpsit,  2.    Monet  had 

AND   received. 

1.  Nil  habtdt  in  ienementis  is  no  plea 
in  an  action  of  debt  for  use  and 
occupation.  Curtie  and  Others^ 
Ececutors  qf  CurUsy  v.  SpOtif.   15 

2.  In  case  for  an  irregular  distress,  it 
is  necessary  to  state  correctly  to 
whom  the  rent  distrained  for  is 
due ;  and  a  variance  in  this  respect 
is    fatal.      Ireland   v.    Johnson, 

Vaughan,  and  Others.  162 

3.  A  Defendant  may  plead  to  the 
same  demand,  first,  the  general 
issue ;  and,  secondly,  that  the  de- 
mand accrued  for  carrying  into 
effect  illegal  wagers.  Triebnerr 
v.  Duerr.  266 

4.  To  a  declaration  by  indorsee 
against  acceptor.  Defendant  plead- 
ed that  the  bill  was  accepted  with- 
out consideration  from  the  drawer  t 
Held  ill,  and  that  under  the  rule 
of  HiL  4  ^.  4.  Plaintiff  might  de- 
mur.   Low  V.  Chifney,  267 

5.  To  covenant  for  rent,  plea  that 
Defendant,  with  the  consent  of 
lessor,  carried  on  the  business  of  a 
retail  brewer  and  retailer  of  beer> 
whereupon  a  forfeiture  was  in- 
curred, and  he  was  evicted  by 
B.  C  having  good  right  and  title 
to  the  premises  as  heir  of  (7.,  with 

3  F  4 
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whom  Defendant's  lessor  had  co- 
venanted not  to  carry  on  the  busi- 
ness of  a  retailer  of  beer  without 
the  consent  of  C. :  Held  ill.  Si- 
mons and  Another  v.  Farren, 
Page  272 

6.  A  plea  of  privilege,  as  attorney  of 
another  court,  is  a  plea  in  abate- 
ment ;  and  if  it  he  not  verified  by 
aflSdavit,  PlaintiflP  may  sign  judg- 
ment   Davidson  v.  Chilman,  297 

7.  The  rule  of  HtL  is  WA.,  which 
requires  the  party  who  pleads  a 
plea  of  judgment  recovered  to  set 
out  its  date,  &c.  in  the  margin  of 
the  plea,  does  not  apply  to  a  plea 
of  judgment  recovered  against  an 
executor. 

Barristers  under  the  degree  of 
the  Coif  are,  as  well  as  Seijeants, 
competent  to  sign  pleas  in  the 
Court  of  Common  Pleas.  Power 
V.  Izod^  Administrator  of  Izod,  S04> 

8.  To  action  on  an  attorney  s  bill, 
Defendant  pleaded  that  the  bill 
was  for  work  at  law  and  in  equity, 
and  was  not  delivered  to  her  a 
month  before  action.  Replication, 
that  the  bill  was  not  for  work  at 
lawaiufinequity:  Held,  ill.  Moore 
V.  BoukoU.  323 

9.  The  Court  allowed  the  assignees 
of  a  bankrupt  to  plead,  in  covenant 
on  a  lease,  1st,  that  the  lessee's 
interest  did  not  pass  to  them ; 
2dly,  that  they  renounced  the  term 
in  time  to  be  discharged  from  the 
performance  of  covenants.  Huymp- 
son  V.  Bradbury  and  Another^  As- 
signees ofVenables^a  Bankrupt  326 

10.  To  a  declaration  of  two  counts, 
one  on  a  bill  of  exchange,  the  other 


on  an  aoconnt  stated,  Dcfendit, 
without  a  rule  to  fJead  several 
matters,  pleaded,  "that  he  did  not 
accept  the  bill ;  and  for  a  Anther 
plea,  that  he  did  not  account  :** 
Held,  that  the  informality  of  omit- 
ting to  confine  each  plea  to  the 
count  to  which  it  applied  did  not 
authorise  Plaintiff  to  sign  judg- 
ment. Vere  v.  Goldsbormtgk. 
Page  ass 

11.  To  a  plea  by  the  acceptor  <tf  a 
bill  of  exchange,  that  it  was,  to  the 
knowledge  of  Uie  holder^  nego- 
tiated by  firaud,  and  that  no  con- 
sideration was  given  for  ^e  in- 
dorsement to  the  holder,  it  is  soffi- 
cient  for  the  holder  to  reply  gene- 
rally, that  he  had  no  notice  of  the 
fraud,  and  that  the  bill  was  id* 
dorsed  to  him  for  a  good  consi- 
deration. 469 

1 2.  And  where  upon  demurrer  judg- 
ment was  given  for  PlaintbOT  on 
such  a  replication,  the  Court  re- 
fused to  allow  Defendant  to  with- 
draw the  demurrer  on  poyneat  of 
costs.  Bramah  and  Anotier  r. 
Boberts  and  Others.  461 

IS.  To  a  plea  of  payment  of  8/.  8«. 
2d.  in  satisfaction  and  discharge  of 
Defendant's  promise;  replication 
that  Defendant  did  not  pay  it  in 
satisfaction  and  discharge,  nor  did 
Plaintiff  receive  it  in  satisfaction 
and  discharge:  Held,  on  demurrer, 
unobjectionable.  Webb^  AstiffMee 
of  Walter^  an  Jnsohfent,  v.  Wsa- 
therby.  502 

14>.  Pleas  in  trover.  Leuekart  v. 
Cooper  and  Another.  509. 

15.  Plaintiff  declared,   that  he  was 
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of  a  dose  and  pond; 
that  Defendant  at  the  time  of  the 
grievance  complained  of  was  pos- 
sessed of  a  close  used  as  a  private 
roady  adjoining  Plaintiff's  close  and 
pond;  and  that  Defendant  wrong- 
iixlly  made  in  his  said  close  used 
as  a  private  road  a  sewer  near  to 
the  Plaintiff's  pond,  and  continued 
the  sewer  for  a  long  time,  and 
thereby  during  ail  that  time  di- 
verted the  water  of  the  pond: 
Held,  that  the  allegation  that  the 
Defendant's  dose  was  used  as  a 
private  road  at  the  time  of  making 
the  sewer  was  surplusage,  which  it 
was  not  incumbent  on  the  Plaintiff 
to  establish  in  proof.  Dukes  v. 
GottUng.  Page  588 

16.  Illegality  of  consideration  must  be 
pleaded  specially  as  a  defence,  not 
only  where  the  express  contract  on 
which  a  Plaintiff  sues  is  illegal,  but 
also  where  illegal  services  having 
been  performed,  no  contract  to  pay 
for  them  can  be  implied.  Poltg  v. 
Sparrow.  594 

17*  In  auumpmt  for  the  price  of  a 
copyright  bargained  and  sold,  a 
defence  on  the  ground  that  the 
copyright  was  not  assigned  in 
writing,  must  be  specially  pleaded. 
BameUy.  Ghssop.  633 

18.  The  Defendant  pleaded,  that  a 
promissory  note  on  which  the 
Plaintiff  declared,  was  made  by 
Defendant  in  December  183S,  in 
porsuance  of  an  agreement  thereby 
to  secure  to  J,  A.  money  lost  to 
him  at  play  in  Jufy  1833 : 

Held,  that  this  plea  was  not  sup. 
ported  by  evidence,  that  in  Jufy 
mSS  Defendant  gave  J.  A.  a  bill 


of  exchange,  payable  six  months 
after  date,  for  87/.  lost  at  play, 
which  biU  J.  A.  endorsed  to  F.  iT. ; 
and  that  in  December  1833  Defen- 
dant substituted  for  this  bill  of  ex- 
change a  promissory  note  for  lOOL 
bearing  date  September  1833,  and 
pa3rable  to  the  order  of  F.  JT.  six 
months  after  date,  being  the  note 
on  which  the  Plaintiff  sued.  Baul' 
Urn  V.  CoghJUm.  Page  640 

19.  To  a  plea,  that  work  in  respect 
of  which  Plaintiff  sued,  was  not, 
according  to  agreement,  done  to 
the  satisfaction  of  Defendant  or 
his  surveyor ;  Plaintiff  replied,  that 
it  was  done  to  the  satisfaction  of 
of  Defendant  cmd  his  surveyor ; 
without  this,  that  it  was  not  done 
to  the  satisfaction  of  Defendant, 
or  his  surveyor: 

Held,  that  upon  this  issue  it  was 
sufficient  to  shew  that  the  work 
was  done  to  the  satisfaction  of  the 
Defendant.  BraMeyv.  Jlftlnef.644 

20.  Tenants  in  common  cannot  sue 
jointly  for  double  value  for  holding 
over,  where  there  has  been  no 
joint  demise.  W%Xkxn»on  and  Sien- 
neti  Y.  Bail  and  Another,  713 

21.  In  a  penal  action  against  an  at- 
torney the  Court  refused  to  allow 
Plaintiff  to  amend  after  special  de- 
murrer.   Matthews  y.  Swift,     735 

22.  The  Court  allowed  Defendant  to 
amend  his  plea  after  judgment  on 
demurrer,  upon  an  affidavit  that 
material  facts  had  come  to  his 
knowledge  after  such  judgment. 
AMnson  v.  Bayntun,  740 

23.  In  debt  for  rent  agamst  an  as- 
signee, the  Defendant  traversed 
an  averment  in  the    declaration^ 
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tlun  off  the  estate  in  the  premhes 
liad  vested  in  him.  Issue  having 
been  joined^  end  the  Defendant 
having  proved  that  be  was  assignee 
of  pari  only  of  Ihe  premises: 
Held)  that  the  verdict  on  sudi  is- 
sue must  be  entered  for  the  De- 
fendant. CuHisy.Siriiiif.  Page  756 

PRACTICE. 

^ise  Attqrnsy,  1-  Bankrupt,  1. 
Ikfakt,  1.  Plbadino,  la 
JUDOES.     BaiLi  1»  2. 

1.  The  affidavit  in  support  of  a 
motion  to  enter  up  judgment  on  a 
warrant  of  attorney  need  not  now 
8tate»  as  formerly,  that  the  De- 
fendant was  alive  on  a  day  in  term. 
Codhmm  v.  Hdfyer.  S 

2.  The  writ  of  ccqnoii  and  writs 
whidi  purport  to  be  a  continuance 
of  it,  must  state  the  place  where 
the  Defendant  resides,  and  if  that 
be  unknown,  the  place  where  he 
is  supposed  to  reside.  Roberta  v. 
Wedderbume.  4 

8«  The  actual  or  supposed  place  of 
the  Defendant's  residence  roust  be 
stated  in  diat  part  of  the  body  of 
the  writ  prescribed  by  Schedule, 
No.  4.,  2  W.  4.  c.  89. 

It  is  not  sufficient  to  bdorse  it 
on  the  writ.  iMidredge  v.  Ekhard 
Roe.  6 

4.  The  liiunes  of  two  defendants 
having  been  inserted  in  the  writ 
of  summons,  separate  proceedings 
were  taken  against  each :  Held  ir- 
regular.   Pepper  "v,  WhaUe^.    71 

5.  In  C.  P.  judgment  against  the 
casual  ejector  must  be  moved  for 
within  the  first  four  days  of  Hilary 


and  7Hn%  term,  and  withm  one 
week  of  the  first  day  of  IfidWfauss 

V.  Sae.  Page  161 

6.  Where  Habtiff  had  been  mialed 
by  Defendant  as  to  the  nature 
of  a  charter-party*  the  Court  per- 
mitted Plainti£P  to  amend  by  atrik- 
ing  out  a  count  in  covenant  on  a 
charter*party,  and  dedaring  for 
freight  not  upon  the  charier, 
party  s 

And  this,  afler  many  years  had 
elapsed  since  the  comra^cenent 
of  the  action,  the  Defendant  hav- 
ing been  the  cause  of  the  delay. 
AylwinyAd$nvn$iraior  {fJOwmrr, 
V.  Todd.  170 

7*  The  House  of  Lords  will  not  re-j 
ceive  from  the  agent  of  the  Plain- 
ti£P  in  Error  a  petition  to  refer  to 
the  Judges  the  legal  points  in  the 
case.    RkketU'Y.  Lewu.  196 

8.  Omission  of  the  words  *^  the  "  and 
<<  by  "  in  the  copy  of  the  writ  of 
ccgimu  prescribed  by  the  sdiedule 
2  W.  4.  c.  39.,  Held  not  to  invalid 
date  an  arrest.    Poooek  v.  MaMmu 

245 

9.  A  declaration  in  ejectment  need 
not  be  entitled  of  a  term,  <Mr  of  a 
particular  day,  of  of  a  term.  It 
is  sufficient  if  it  be  entitled  of  a 
particular  day.  Doe  tL  Aekmam  v. 
Roe.  253 

10.  Certificate  of  cognizance  of 
infant  feme  trustee.  In  ike  Mai- 
ier  of  S.  Jjuke^  an  IfifaaUy  feifr  of 
O.Luke.  265 

11.  After  a  rule  to  plead  in  Easier 
term,  in  an  actk>n  on  a  bill  of  ex- 
change, Defendant  paid  a  portion 
of  the  bill,  with  costs  to  that  time, 
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and  agreed  to  pay  the  residue  with 
the  costs  of  the  action,  the  Ist  of 
Oaober  following,  if  it  were  not 
previously  paid  by  another  party: 
no  payment  having  been  made 
according  to  the  agreement.  Held, 
that  Plaintiff  might  sign  judgment 
in  Michaelmas  term^  without  a  fresh 
rule  to  plead.  Uibomg  and  Ano» 
iker  V.  Pennell.  Page  320 

12.  Where  a  prisoner  has  been  served 
with  a  rule  to  plead,  the  omission 
of  an  indorsement  of  notice  to 
plead,  on  the  declaration,  will  not 
render  irregular  a  judgment  signed 
for  want  of  a  plea.  Clementson  v. 
Williamson.  356 

13.  Qusre,  whether  a  writ  of  capias 
ought  to  disclose  the  county  of  the 
Defendant's  residence.  BasUr  v. 
Lecy.  362 

14.  Sheriff's  costs  upon  interpleader. 
Dabbs  v.  Humphries,  412 

15.  The  assignment  of  a  bail  bond 
must  be  executed  in  the  presence 
of  two  witnesses,  but  it  is  not 
necessary  that  they  should  both 
subscribe  their  names  in  the  pre- 
sence of  the  officer  assigning. 
PhiXUps  V.  Barlow.  433 

16.  Money  paid  into  Court,  in  lieu 
of  bail,  but  under  a  protest  against 
the  sufficiency  of  the  affidavit  to 
hold  to  bail,  will  not  be  paid  out 
of  Court  to  Defendant  on  the 
ground  of  the  insufficiency  of  the 
affidavit.      Green  v.    Glassbrooh. 

516 

17.  In  quare  impedU  the  writ  was 
returnable  January  8th,  1834. 
Defendants  appeared  January 
11th,    1834.      Plaintiff    declared 


January  10th,  1835.  The  Court 
set  aside  the  declaration  as  too 
late.  BaimBS  v.  Jatkstm  and  two 
Others.  Page  545 

18.  A  commission  to  examine  wit- 
nesses may  be  granted  for  the 
trial  of  an  issue  directed  by  the 
Court  of  Chancery.  Bowrdeaux 
V.  Bowe.  721 

19.  The  Court  set  aside  a  Judge's 
order  for  better  particulars  of  set- 
off, on  the  ground  that  Plaintiff's 
attorney's  clerk  had,  without  au- 
thority, altered  the  date  of  the 
jurat  of  the  affidavit  on  which  the 
order  had  been  obtained.  JFV»- 
nerty  y.  Smith.  649 

20.  No  rule  for  interpleading  will  be 
granted  after  a  suit  has  been  stayed 
by  injunction.    Arayne  v.  ULoyd. 
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QUARE  IMPEDIT. 
Sts  Practice,  17. 


REGULA  GENERALIS,  242. 411. 

RENT  CHARGE. 

1.  A  rent  charge  is  extinguished  by 
a  devise  to  the  grantee  of  part  of 
the  land  out  of  which  the  rent 
charge  issues,  notwithstanding  the 
devise  is  expressly  made  over  and 
above  the  rent  charge. 

2.  Where  a  charge  on  the  land  is 
clear,  and  upon  the  construction 
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SET-OFF 


STAMP- 


of  a  wiQ,  it  is  doubtful  whether  or 
not  the  testator  meant  to  transfer 
the  charge  from  the  realty  to  the 
personalty,  it  will  be  held  to  con- 
tinue a  charge  on  the  land.  Den- 
nett V.  Pass  and  Another. 

Page  888 

REPUTED  OWNERSHIP. 
See  Bankrupt,  2. 

ROYAL  SIGN  MANUAL- 

Where  an  estate  is  devised  on  con- 
dition of  the  devisee's  changing 
his  name,  it  is  sufficient  if  he 
changes  itwithin  a  reasonable  time, 
and  it  is  not  necessary  that  he 
should  apply  for  the  royal  sign 
manual.  Davies  and  Wife^  De- 
mandants ;  W,  S*  Lowndes  J  Te- 
nant. 619 


SATISFACTION- 
See  Pleading,  13. 

SEA-WALLS. 
See  Corporation. 

SEPARATION  DEED. 
See  Baron  and  Feme. 

SET-OFF. 
See  Costs,  10. 

Held,  that  a  Defendant  might  set-o£P 
a  debt  due  to  him  from  a  bankrupt 
for  money  lent,  &c-  against  a  claim 
by  the  bankrupt's  assignees  on 
Defendant  for  not  accepting,  pur- 
suant to  agreement,  a  bill  of  ex- 


change by  way  of  part  pajrment 
for  goods  sold  and  delivered  bj  the 
bankrupt  to  the  Defendant.  Gib- 
son and  Another  ^  Assignees  tf 
David  Bankine,  a  Danknqfi,  t. 
BelL  Page  743 

SHERIFF. 
See  Practice,  14. 

L  The  Court  refused  to  interfere  in 
favour  of  the  sheriff,  under  the 
interpleader  act,  where  the  under- 
sheriff  's  partner  appeared  to  be 
concerned  for  some  of  the  parties. 
Dudden  v.  Long.  £99 

2.  In  trespass  against  bailiff  and 
sheriff  for  taking  Plaintiff  on  a 
charge  of  felony  to  a  police  station, 
and  thence  to  a  prison,  the  sheriff, 
after  pleading  the  general  issue, 
justified  the  taking  from  the  police 
station  to  the  prison  under  a  eo. «. 
The  Plaintiff  admitting  the  suit, 
and  the  delivery  of  the  warrant  to 
the  bailiff,  replied,  de  injuria 
absque  residua  causte: 

Held,  that  under  this  replication 
he  could  not  involve  the  sheriff 
in  misconduct  of  the  bailiff  com- 
mitted before  the  Plaintiff  arrived 
at  the  police  station.  Pricey.  Pedk 
and  Others.  380 

STAMP. 
See  Evidence,  1. 

A  lease  contained  a  demise  of  two 
separate  farms  with  two  ^0601- 
dums differing  from  each  other;  a 
reservation  of  a  separate  rent  in 
respect  of  each  farm,  and  separate 
covenants,  some  applying  to  one 


TITHES. 


TROVER. 
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farm,  some  to  the  other ;  the  les- 
see entered  on  the  whole  at  one 
time :  Held,  that  one  ad  valorem 
stamp  for  the  amoimt  of  both  rents 
was  sufficient.  BUnmtv.Pearman. 
Page  408 

STATUTE  OF  LIMITATIONS. 

See  Evidence,  6. 

STAY  OF  PROCEEDINGS. 

See  Bankrupt,  1. 

SURETY. 
See  Bankrupt,  4. 


TENDER. 

On  a  plea  of  tender  of  1/.  128, 5d, 
the  jury  found  specially,  that 
Defendant's  attorney  called  on 
Plaintiff  and  said,  *<  I  come  to  pay 
you  1/.  12«.  5d,  which  Defendant 
owes  you ;"  that  the  attorney  put 
his  hand  in  his  pocket,  but  did 
not  produce  the  money;  that  Plain- 
tiff said,  <<  I  can't  take  it,  the  matter 
is  now  in  the  hands  of  my  attor- 
ney:" Held,  upon  writ  of  false 
judgment,  that  such  finding  did 
not  warrant  a  judgment  for  De- 
fendant.   Finch  V.Brooke.      253 

TITHES. 
Notwithstanding  an  endowment  of 
1S74,  conferring  all  small  tithes  on 
a  vicar,  the  court  refused  to  set 
aside  a  verdict  finding  the  right  to 
potatoes  grown  in  fields  to  be  in 


the  rector,  evidence  having  been 
adduced  from  which  it  might  be 
presumed  that,  on  good  consider- 
ation, an  alteration  had  been  made 
in  the  endowment  previously  to 
the  restraining  statute  of  13  EUz. 
Gilberi  and  Others  v.  Towns. 
Page  173 

TRESPASS. 

See  Pleading,  15. 

The  Plaintiff  declared  for  an  assault 
in  seizing  and  laying  hold  of  him, 
pulling  and  dragging  him  about, 
striking  him,  forcing  him  out  of  a 
field  into  and  through  a  pond,  and 
there  imprisoning  him.  Plea, 
justifying  the  assaulting,  seizing, 
and  laying  hold  of  the  Plaintiff, 
and  pulling  and  dragging  him 
about : 

Held,  no  sufficient  answer  to  the 
entire  charge  in  the  declaration. 
Bush  V.  Parker  and  Others.       72 

TROVER. 

B.  being  employed  to  procure  a 
bill  of  exchange  to  be  discounted 
for  plaintiff,  instead  of  doing  so, 
indorsed  it,  and  placed  it  in  the 
hands  of  Defendant,  who  was  clerk 
to  a  creditor  of  fi.  Defendant 
carried  the  bill  to  B.'b  account 
with  his  creditor ;  and,  though  af- 
terward apprised  of  the  circum- 
stances under  which  B.  held  the 
bill,  refused  to  restore  it:  Held» 
that  Defendant  was  liable  to 
Plaintiff  in  trover.  Cranch  v. 
White.  414 
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TURNPIKE  ACT. 


VENUE. 


TURNPIKE  ACT,  CONSTRUC 
TION  OR 

1.  By  a  local  act  a  toll  was  impoaed 
on  horses  drawing  carriagts:  for 
definilt  of  payment  the  collector 
was  authorized  to  distrain  Buy  horse 
or  ccariage  upon  which  toll  toas 
in^oied  by  that  act.  No  person 
was  to  pay  more  than  once  a  day 
in  respect  of  any  tarriagey  or  any 
borse;  and  no  toll  was  to  be  taken 
in  respect  of  any  carriage^  horse, 
or  beast  conveying  materials  for 
the  road: 

Held,  that  the  toll  was  imposed 
on  the  horse  only,  and  not  on  the 
combination  of  carriage  and  horse ; 
and  that  the  same  horse  passing  a 
aecond  time  the  same  day,  with  a 
different  carriage  and  different  pas- 
senger%  was  exempt  from  toll. 
NiUeU  and  Others  v.  Pottow. 
Page  81 

2.  Where  a  local  turnpike  act  directs 
a  higher  or  lower  rate  of  toll  to  be 
collected  in  respect  of  the  greater 
or  lesser  breadth  of  wheels,  and 
where,  in  addition  tothe  tolls  under 
such  local  act,  the  additional  tolls 
in  respect  of  breadth  of  wheels 
authorized  to  be  taken  by  13  O.  S. 
c.  84.  have  been  collected  and  im- 
posed, although  erroneouriy,  par- 
ties are  not  relieved  fVom  sisch  ad- 
tlitionid  tolls  by  4  0. 4.  e.  95.  e.  6. 
Pid^ard  and  OOen  v.  Davis.  141 


USE  AND  OCCUPATION. 
See  Plsadiho,  1. 


VARIANCE. 
See  Pleading,  2. 18. 

VENDOR  AND  PURCHASER. 
See  Costs,  ?• 

The  particulars  of  sale  of  certam 
leasehold  premises  in  Covent  Gar- 
den stated,  that  under  the  original 
lease  <<  no  offensive  trade  was  to  be 
carried  on,  and  that  the  premises 
could  not  be  let  to  a  coffee-house- 
keeper, or  working-hatter.** 

The  original  lease,  when  pro- 
duced, appeared  to  prohibit  the 
businesses  of  brewer,  baker,  sugar- 
baker,  vintner,  victualler,  butcher, 
tripe-seller,  poulterer,  fishmonger, 
cheese-seller,  yftctlerer,  herb-sellery 
coffee-housekeeper,  working.hat- 
ter,  and  many  others,  and  the  sale 
of  coals,  potatoes^  or  any  provisions: 
Held,  that  there  was  such  a  mate- 
rial discrepancy  between  the  par- 
ticulars and  the  lease,  as  to  entitle 
a  purchaser  to  rescind  his  con- 
tract   Flight  V.  Booth.  Page  370 

VENUE. 
Where,  by  consent  of  both  par. 
ties,  the  venue  was  laid  in  JL : 
Held,  that  no  objection  could  af- 
terwards be  taken  to  the  verme, 
notwithstanding  it  oo^it,  under 
an  act  of  parliament^  to  have  been 
Uid'm  S.FMrmoaly.Sinnger.  68 


WAY. 
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WARRANT  OF  ATTORNEY. 
See  PaACTicE,  1. 

WAY. 
Defendants  having  erected  on  their 
own  premises  a  permanent  obstruc- 
tion to  a  navigable  drain  leading 
from  a  river  through  Defendant's 
premises  to  Plaintiff's  close,  Held, 
that  an  action  lajr  for  the  Plaintiff, 


notwithstanding  the  portion  of  the 
drain  which  passed  through  the 
Plaintiff's  dose  had  for  sixteen 
years  been  completely  choked  up 
with  mud.  Bower  v.  Hill  and 
Aswther.  Page  549 

WRIT. 

See  Practice,  2,  3,  4. 

Amxhdmsnt. 
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